HARERA

GUEUGENW Complaint No. 4572 of 2022
HEFDF{E THE HARYANA REAL ESTATE REGULATORY
‘ AUTHORITY, GURUGRAM
' Complaint no. : 4572 of 2022

Date of filing complaint: | 27.06.2022
First date of hearing: 'r 22.09.2022
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Date of decision  : 18.07.2023

Sh. Avinash :Ehandra Varshney 5/o Sh. S.P. Gupta
R/0: B-503, Chitrakoot Apartments, Plot no. 9, Sector

| 22, Dwarka, New Delhi - 110077 Complainant
| | Versus
' M/s Ashiana Housing Limited
Regd. office: Ashiana Housing Ltd. Block 1, 8th Floor,
Vatika Eusirlless Park, Sohna Road, Sec-49, Gurugram-
122018 i Respondent |
CORAM: ) | |
Shri Vijay Kumar Goyal Member
APPEARANCE: | 8 |
| Sh. Abhinash Chander Varshney {Advoeate) | Complainant |
| Sh. Sukhbir Yadav (Advocate) _ Respondent |

| ORDER F

The present complaint has been filed by the complainant/allottee under
Section 31 nf: the Real Estate [Regulation and Development) Act, 2016 (in
short, the ﬁu:l:] read with rule 29 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for viclation of section
11(4)(a) of l:h;re Act wherein itis inter alia prescribed that the promoter shall
be responsible for all obligations, responsibilities and functions under the

provision of t"IE Act or the rules and regulations made there under or to the

allottee as per the agreement for sale executed inter se.
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HARERA
2. GURUGRAM

Unit and project related details

Complaint No. 4572 of 2022

The particulars of the project, the details of sale consideration, the amount

paid by the complainant, date of proposed handing over the possession and
delay period, if any, have been detailed in the following tabular form:

S.no. Particulars

Detalls

1. | Name of the project

Ashiana Anmol, Sector-33, Gurgaon

2. | Project type "1 Group Housing Project
3. | RERA registered /not '%tered vide registration no. 26 of |
registered 2017 dated 28.07.2017
Validity status " 4 1[3110.2019
+.| DTPCLicensemo. | 200f2014 dated 11.06.2014
Validity status 10,06.2021
Licensed area 133357 acres

Name of licensee

Hﬂf‘-rﬂl'ﬁe Heights (India) Pvt. Lid.

5. | Request for, transfer vof
project  from  “Ashiana
Nirmay" at Bhiwadi to

"Ashiana Anmol” at Gurgaon

17082017
(As per page no. 75-76 of complaint)

6. | Allotment dated

21092017
(As per page no. 77 of complaint}

7. | Unit no.

M-1109 on 11% floor, tower B-3
(As per page no. 77 of complaint)

8. | Unit area admeasuring

1275 sq. fL.

J (As per page no. 77 of complaint)
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9,

Apreement for sale dated

14.10.2017
[As on page no. 60 of reply)

10

Possession clause

period of six months, unless there is delay |
| eyclone earthguake or any other calamity

Fcaused by nature effecting the regulor

Clause 7.1 of agreement for sale

The ... The Promoter assures to handover |
possession of the Unit along with ready ond
complete Commaon Areas and Facilities of the
Said Profect with all specifications, amenities
and focilitles of the Said Project o place on
or before October 2019 including a grace

or fuilure due to war, flood, drought, fire,

development of the Said Project (“Force
Majeure”). If, however, the completion of Said
Project is delayed due to the Force Majeure
conditions then the Allotteefs) agrees that
the Promoter shall be entitled to the
\extension of time for delivery of possessian of
the Unit and the Promoter shall not be liable
to pay any penalty/interest/compensation

11

Due date of possession

12

Payment plan

Construction linked payment plan
(As'on page no. 55 of reply)

13| Total sale consideration

Rs: 63,93 917 /-
[As on page no. 55 of reply)

14

Amount paid the

complainants

by

Rs 19,56,090/-

(As per notice for cancellation dated
28.06.2019 on page 124 of reply)

15

Demand letter and reminders

dated

16.09.2017, 18.11.2017, 01.12.2017,
01.02.2018, 01.04.2018, 01.01.2019,
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01.02.2019, 01.03.2019, 01.04.2019,
01.05.2019

[As per page no. 111-122 of reply)

16{ Cancellation letter dated 28.06.2019
(As per page no. 85 of complaint)

—

17| Occupation certificate 19.06.2019
[As per page no. 105 of reply)

18| Offer of possession Not offered

Facts of the complaint: R HETSY ]

That the respondent appruathed' the .;:tﬁmjllﬂlﬂiﬂ.l'lt. in the year 2016 for
purchasing a residential unit in their project “Ashiana Nirmay" at Bhiwadi,
Rajasthan for sale m@i@g{aﬁnn ofRs, 62,39,524/-, The complainant being a
retired CPWD official, !rl.a-i;uired a rEsidEnl:llat accommodation for himself and
his family. He was ready and willing to execute the agreement and paid Rs.

19,56,090/-, i.e,, more than 30% of the total sale consideration.

e

respondent sent a draft agresment for signatures, vide a separate letter
dated 05.11.2016 and also informed thatthe flat No. T-901 in Phase-1 would
be allotted to the complainant. It is submitted that upon perusal of the draft
agreement, it came to the knowledge of the complainant that the land on
which construction to be done is a lease-hold land. Further, the agreement
also provided for clauses for unilateral extension of time for completion of

construction of the project and number of other penal default clauses such

as clause 2 of said agreement.
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That despite making payment of more than 30% of the amount from October,
2016 till the date of receipt of the agreement, the respondent’ progress of the
work was not satisfactory and it was evident that there was no possibility of
the respondent providing possession of the unit to the complainant in the
stipulated time. The complainant, being a retired CPWD civil engineer
himself and having vast experience in construction matters, was aware that
such delay and extremely slow progress of work would inevitably lead to
delay in completion of the project ‘rl;u;.,f'ﬂi:t?'mher. 2017, vis-a-vis, stipulated
time for handing over of pnssessihﬁ ‘of the.residential unit. Therefore, the
complainant, taking into considération the delay and clauses of the
agreement, vide email_ﬁg_hé& 02.12.2016, EE:QLIES‘EEEI the respondent to cancel
the booking of unit no«T-901 in ﬂshiam ﬂirmay and refund the amount
deposited by him. Further, it was clarified by letter dated 15.12.2016 of
respondent, that the work was stopped from 08.11.2016 to 15.11.2016.

That the respondent, vide letter-dated 05.01:2017 duly accepted the request
for cancellation of the project, however, due to sheer malafides, failed to
refund the amount. Further, the lease agreement of 11 months was also

cancelled.

That despite email dated 02,12.2016, issued by him, the respondent, out of
extreme malafides, failed to refund the money paid by him. The complainant
has invested his life savings into procuring the residential unit for himself
and his family and paid huge amount of Rs. 19,56,090 /-, Upon failure on its

part to refund the amount. The complainant further, vide email dated
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16.01.2017, reiterated the request for cancellation of the booking of unit No.
T-901 in Ashiana Nirmay and requested for refund of Rs. 19,56,090/- along

with interest and compensation.

That the complainant, vide letter dated 25.01.2017, once again requested for
cancellation of allotment in Ashiana Nirmay and reiterated his request for
refund of Rs. 19,56,090/- along with interest and compensation. The
complainant did not want any dispute to arise and wanted to put an end to
things peacefully, therefore, in all thi communications, vide which
cancellation of allotment and refunc-l:-ﬁﬂ-;‘e}heﬁn sought for, the complainant
had chosen not to level any allegations ugﬁinﬁt thesrespondent or to put his
grievances in writing, because the mmplalnant being a retired senior citizen,

litigation of any sort would have added to his financial burden.

That despite several requests and issuance of a number of letters, the
respondent refused to refnﬁd-ﬂfué_hhfds'ﬂfﬁ'ad meney paid by him and out of
malafides conveyed to him that the'only-option available was to invest in any
other project of Ashﬁn@n Group, as :J:he amount already paid by the
complainant would not be refunded. He 'was helpless and had no other
option but to accede to the illegal proposal of the respondent. It is therefore,
submitted that the complainant, vide email dated 17.08.2017, requested the
respondent to transfer the amount already paid to the respondent, from

Ashiana Nirmay, Bhiwadi to Ashiana Anmol, Sohna Road, Gurgaon.

That with the assurance that possession of the residential units would be

delivered in the stipulated time, the respondent allotted unit No. M-1109 at
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Ashiana Anmol, Sohna Road, Gurugram, Haryana to the complainant and the
amount already paid by the complainant was transferred and adjusted
against the said unit. It is submitted that pursuant to such transfer, the
respondent, vide letter dated 21.09.2017, informed the complainant that the

total cost price of the unit no. M-1109 is now Rs. 63,93,917/-.

That the respondent, vide letters dated 21.09.2017 and 30.11.2017,
informed that the sum of Rs. 448,000 and Rs. 15,08,090/- has been

transferred by the respondent ﬁqlgﬁ'rtﬁﬁearl[er unit no. T-901, Ashiana
Nirmay, Bhiwadi, Rajasthan to the :p_r';ééﬁrt'unit no, M-1109, Ashiana Anmol,
Sohna Road, Gurugram, Haryana.

That the respondent, in:Spite of receiving approximately Rs. 20 lakh in the
year 2017 against a total sale consideration of Rs. 60 lakh approx., failed to
execute the project by utilising its full resources, and were unable to deliver
the possession of the residential accommodation even within a span of 2

years, in spite of receipt of more than-30% of the sale consideration.

That the complainant visited the respondent and sought clarifications with
respect to the progress of the project and the time for completion of the
project and delivery of the possession of the residential flats. It is submitted
that upon receipt of an unsatisfactory reply from the respondent, with
respect to the completion of the projects, he conveyed that further amounts
would be paid only when the project progresses with the pace as indicated

in the agreement.
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14, That vide letter dated 28.06.2019, the respondent out of extreme malafides,
cancelled the allotment of the complainant against unit no. M-1109 on the
frivolous ground that the payment of Rs. 3,75,725/- has not been paid by the
complainant as demanded. The respondent, further, vide email dated
01.04.2021, cancelled the allotment of unit no. M-1109 made to the

complainant. It is respectfully submitted that the respondent have cancelled

the allotment of the complainant for unit No. M-1109 in Ashiana Anmaol,

however, has failed to refund the mﬁnﬂya}mady paid by the complainant. It
f '_.":.' + :.I': "|:l

is therefore, submitted that the complainant has no other option but to

approach this Authority for refund of the money.

15. That a perusal of clause 2(4) of the draft ;gre-emﬂnt sent by the respondent
in November, 2016, makes it clear that the respondent did not even have any
title over the plot on which the project was being constructed. It was being
leased to the respondent by the Urban Improvement Trust (UIT), Bhiwadi by
way of a lease deed. It is submitted l.'hil: such a huge project is being
undertaken by the respandent, without having proper title on the land,
would leave the door open for future litigation. The complainant and other
purchasers, are spending their life savings, would be purchasing a property
with defective title as well as have to contest prolonged litigations for no

fault of their own.

16. That despite repeated requests by the complainant for cancellation of
allotment as well as refund of the amount deposited, the respondent refused

)a' to accede to the same and even refused to refund the money. Since the
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respondent blatantly refused to refund the money, he was left with no other
option but to transfer of the money deposited from Ashiana Nirmay to
Ashiana Anmol. It is respectfully submitted that such transfer was concluded
in 2017, however, the respondent, out of extreme malafides and ill motive,
illegally and arbitrarily cancelled the allotment of the complainant in
Ashiana Anmol and forfeited the entire amount paid. Such an act on the part
of the respondent clearly shows that it was always their intention to usurp

the hard-earned money of the hujmtf?'ﬁ&ﬂ:&i"une pretext or the other.

That as per clause 1.9 of the :Iraflf :a élreemr:nt. upon termination, the
respondent will only be entitled to a ﬁquidi{!l.'&d damages @ 10% of the entire
sale consideration. The total sale consideration of the residential unit No. M-
1109 in Ashiana Anmel was Rs. 63,93,917/-. Therefore, as per Clause 1.9, the
respondent will allegedly be entitled to only 10% of such amount, i.e, Rs.
6,39,392 /-, The complainanthas paid Rs, 19,56,090 /- already. Therefore, the
complainant will at least be Eﬂﬁl;[eqfﬁ “Rs. 13,53,979/-, However, the
respondent, vide letter dated 28.06.2019, illegally and arbitrarily made
unlawful deductions, including cancellation charges @ 20% of the unit cost
along with 18% GST, which is absolutely against the agreement and
therefore, cannot sustain. It is respectfully submitted that such action on the
part of the respondent only makes their ill motive and malafides apparent.
Further, the conditions of liquidated damages, etc. would have been
applicable to the complainant only once the agreement was signed between

the parties. The complainant has not signed the draft agreement sent by the
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respondent. Therefore, it cannot levy liquidated damages or any other
deductions/penalties on the complainant and the entire amount of Rs
19,56,090/- has to be refunded to the complainant, along with interest @

24% per annum from the date of deposit till realisation and compensation.

That as stated by Hon'ble Supreme Court in Pioneer Urban Land &
Infrastructure Ltd. v. Govindan Raghavan, (2019) 5 SCC 725, that
inordinate delay in handing over possession of the flat clearly amounts to
deficiency of service and thus, the buyer, Le, the complainant herein, is
entitled to refund. It is thgrefnfé.uﬁiqﬁt'fespec[fully submitted that the
Respondent had failed  to Eﬁmple%é the' project within the
stipulated /reasonable time peri;-d an::[ has deliberately cancelled the
allotment of the complainant solely te caver up the laches on its part and
with the mala fide motive to usurp the hard earned money of the
complainant. It is respeetfully submitted that the service for which the

complainant had made the payment to the réspondent, was utterly deficient

and thus, the complainant is entitled to receive compensation.

That the agreements entered ifito between the parties are never equitable
and are absolutely one sided, as the parties, including the complainant, are
never on equal footing with the developers, i.e., the respondent, in terms o
bargaining power. It is most respectfully submitted that the Hon'ble
Supreme Court of India, in Pioneer Urban Land & Infrastructure Ltd. v.
Govindan Raghavan, (2019) 5 SCC 725, has held that a term of a contract
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will not be final and binding if it is shown that the flat purchasers had no

option but to sign on the dotted line, on a contract framed by the builder.

That a total sum of Rs. 19,56,090/- towards the allotted unit already
deposited with the respondent in the year 2017. It is submitted that despite
such payment, the respondent, illegally and arbitrarily cancelled the
allotment of the complainant solely with the ill intention to misappropriate
the hard-earned money of the complainant. However, the respondent, with
utmost malafides, cancelled his aIll_:H:_t_;I:pE r.ﬂ_:_aif'td has been enjoying the benefits
of such amount since 2017, Le, ﬁ:-r:'L m;t&r 4 yeéars now. The deductions made
by the respondent vide letter dated 28.06.2019, are completely illegal and
unfounded. It is respectfully submitted that the letter dated 28.06.2019, has
been issued illegally only'te cover up the failure on the part of the respondent
in performing their reciprocal contractual obligations.

C. Relief sought by the complainant:

The complainant has sought following relief(s]:

i.  Direct the respondent to refund the amount paid by the complainant
along with interest,

ii. Direct the respondent to pay cost of litigation of Rs. 12,00,000/-,
Reply by respondent:
The respondent by way of written reply made following submissions

a. That the present complaint s not maintainable in law or on facts. The

present complaint is not maintainable before the Authority, The present
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complaint raises several such issues which cannot be decided in

summary proceedings. The said issues require extensive evidence to be
led by both the parties and examination and cross-examination of
witnesses for proper adjudication. Therefore, the disputes raised in the
present complaint are beyond the purview of the Authority and can only
be adjudicated by the Adjudicating Officer/Civil Court. The present

complaint deserves to be dismissed on this ground alone,

. That the complainant has no, lug;ilk s@'u:ll or cause of action to file the
present complaint. It is hﬂsad mln Iil.l; erroneous interpretation of the
provisions of the Act:as well as an. im‘ﬁﬁﬁﬂ uniderstanding of the terms
and conditions of the agreement for sale dated 14.10.2017, as shall be

evident from the submissions made in the following paras of the reply,

That the complainant has approached respondent-builder sometime in
the year 2016 for the purchase ofaunit inits résidential project "Ashiana
Nirmay" situated at Bhiwadi;Rajasthan. It is submitted that the
complainant before approaching the tespondent, has conducted
extensive and indepeéndent Inguiries regarding the project and it was
only after the complainant was fully satisfied with regard to all aspects of
the project, including but not limited to the capacity of the respondent to
undertake the development of the same, that the complainant took an
independent and informed decision to purchase the unit, un-influenced

in any manner by the respondent.
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d. That thereafter, the complainant made an application to the respondent

=]

for provisional allotment of a unit in the project - Ashiana Nirmay. In
pursuance of the aforesaid application form, he was allotted unit no. T-
901 in phase- 1 of Ashiana Nirmay in the project vide provisional
allotment letter dated 05.11.2016. The complainant consciously and
willingly opted for a construction link payment plan and the complainant
agreed and undertook to remit the sale consideration for the unit in
question on time as per the pafmemﬂqhedule It is pertinent to mention
here that as per the said dﬂculﬁtﬁt,‘ﬂle complainant had to pay Rs.
45,64,210/- by 31.12,2016.

e. That respondent-builder sent two :&«_;ts of builder buyer's agreement
(“BBA") dated 05.11.2016 to the mnilplalnan,t for execution, but he did
not execute the said BBA. As per clause no. 2.1 of the said BBA, the due
date of possession was December 2017 and with a grace period of six
months, hence, the due date-of possession was June 2018, It is highly
pertinent to menﬁan here that the respondent has obtained the
completion certificate and ut:fupati.un gertificate for phase-1 on
19.02.2018 and 29.01.2018 well within the timeline as stipulated in the
BBA dated 05.11.2016,

f. That being a customer-centric company, the respondent arranged a flat
for the complainant in project Ashiana Utsav, Bhiwadi, and a lease deed
was also executed inter-se the parties for the time being. The said fat was

vacated by the complainant in 2017.
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g That the complainant sent an emall to the respondent-builder on
02.12.2016 and 16.01.2017 to cancel the booking of flat no. T-901,
Ashiana Nirmay. Without quoting any reason, the complainant sent these
emails for the cancelation of the unit. No complaints regarding the
alleged delay in construction were raised by him. It is pertinent to
mention here that the complainant failed to upkeep his side of the
promise as per the booking terms of the allotment letter dated
05.11.2016. He neither Executggi;-”tﬁ%f.figreement for sale nor paid the
balance sale :nnsideratiun.m; ‘the dni: date and defaulted in payment,
thereafter due to non-payment of the installments and considering the
request of the cum?lg;hllanh it riﬁhl:fuliy cancelled the allotment of the flac
As per terms no. 14 & 15 of the application form, as well as the BBA, dated
05.11.2016 the respondent is entitled to deduct 10% of the total cost of
the said unit. Therefﬁr_e, tl;ﬁres;:nddgihaﬂk&d the complainant to collect
the balance amount aftér the dﬂﬂn{ﬂi}nnf earnest money, but the
complainant did nat come forward to colleet the balance money. As per
the agreed payment schedule Rs. 26,08,120/- was payable by the
complainant out of atotal called amount of Rs. 45,64,210/- as per the
demand raised. Hence, it is clear that the complainant defaulted in

making the payments.

h. Thereafter, the complainant requested to the management of respondent
and shows his willingness to purchase a flat in project Ashiana Anmol,

Sohna, and sent an email dated 17.08.2017 and requested for transfer of
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the deposit money of Rs. 19,56,090/- from Ashiana Nirmay to Hﬁhtanﬂ

Anmol project.

That after considering the request of the complainant, it agreed to
transfer Rs. 19,56,090/- from project Ashiana Nirmay to Ashiana Anmol
Phase |. Thereafter, on 05.09.2017, the complainant submitted an
application form and requested for the allotment of a flat in project
Ashiana Anmol in Tower - M (Magnolia). Subsequent to which, an
allotment letter dated 21 .D‘S‘,El};l_'i'_"wa_s}?wed for flat no. M-1109 in tower
B-3 Magnolia in favour of cﬂnlpla;nént for a basic sale price of Rs
63,93,917/- It is pe;l:iu&nr; to menﬂnﬁh&rﬂ thnl: the respondent gave a
benefit/ discount of Rs. 6,05 5533’ tu the complainant. As per said
allotment letter, the complainant has to pay Rs.69,26,490/- on or before
20.11.2017.

That an agreement for sale was executed between the parties on
14.10.2017 and the same was registered in the office of the Sub-registrar,
Sohna on 17.11.2017. The project of the respondent is duly registered
with HARERA and having registration certificate no. 26 of 2017 dated
2B8.07.2017. As per thI; said reéisl:mtiun certificate, the project
completion date was represented as 31,10.2019, moreover, as per clause
no. 7.1 of the said agreement, the due date of possession of the flat was

on or before October 2019.
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k. That as per clause 1.18, 1.19 & 9.3 of agreement dated 14.10.2017, the

complainant was duty bound to make the payment on or before the

stipulated due dates.

I. That the rights and obligations of the complainant and respondent-
builder are completely and entirely determined by the covenants
incorporated in the agreement for sale/ BBA which continue to be
binding upon the parties thereto with full force and effect. As per the
agreement, Ashiana Housing ijltedhas represented that the phase
would be completed by Dﬂnhﬂl’iz'ﬂﬁ"g In.furtherance of the same, the
occupancy certificate in turn was pmﬂﬁd on 19.06.2019, which is well

within the timeline promised by it.

m. That it sent num:ei,ﬁus demand letters/reminders dated 16.09.2017,
18112017, 01122017, 01022018 - 01042018, 01.01.2019,
01.02.2019, 01.03.2019; 15032019, 01042019, 27.042019 &
01.05.2019 and requested him to-clear the outstanding dues along with
the applicable delay charges but he completely ignored these requests
and failed to make the payment.

n. That on 15.03.2019, the respondent send a letter to the complainant and
asked for the payment of the due amount, thereafter, on 27.04.2019, the
respondent again sent a letter to the complainant giving the last and final
opportunity towards payment of due installments. But he blatantly

ignored this request cum demand letter and did not pay the due amount.
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That on 28.,06.2019, the respondent send the cancellation letter of unit

no. M-1109 in Ashiana Anmol Phase - 1, Sohna to the complainant.

That, however, even after receipt of the OC, the complainant did not come
forward to obtain possession of the subject unit. His elusive behaviour in
making the payments which were due points toward the fact that the sole
motivation of the complainant was to extract profit from the resale of the
unit. The excuses for delay in. t:nnapuctmn fall flat on the face of the
occupancy certificate well mtﬁmﬂéaﬁumised timeline. Hence, the only
reason why he did not uphﬂlﬂ hm partqf;f" the agreement is that he did not
see returns in the unit and has nuw"preferred the instant false and
frivolous complaint on wholly Eﬂmn&ﬁﬂ& and fallacious grounds in order
to extract the mniga_f; from the respondent. The complainant needlessly
avoided the t:nmplluﬂhn of the transaction with the intent of evading the
obtaining of possession. ﬁ'mefn‘_r_i_:‘,t:there is no equity in favour of the
complainant. The %irﬁsenf__mi?nﬁa iﬂtEiE;;m]E but an abuse of the
process of law. In fact, he never had any intention of purchasing the unit
for his own use, hence, the complainant is not an “aggrieved person”

under the Act.

That without admitting or acknowledging in any manner the truth or
correctness of the frivolous allegations levelled by the complainant and
without prejudice to the contentions of the respondent, it is ready to pay
Rs. 4,95,728/-.
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Sr. No. | Particular Amount
Basic Cost 6393917
EDC/IDC 660450 |
A Total Cost 7054367
Earnest Money @ 10% - 705437
GST deposited on demands 751925
B Total deduction ’ | 1457362
C Amount Received i ) 1956090
D Amount Payable Aﬁﬂ*iﬁdﬂcﬁun (C-B) 498728 |

r. That it is submitted that all demandﬂ which have been raised by the

respondent are strictly: inanctﬂ:rl:_lamfg;.'mth the terms and conditions of
the buyer's agreement between the parties. There is no default or lapse
on the part of theirﬁpnndent-it is evident from the entire sequence of
events, that no illegality can be attributed to the respondent. The
allegations levelled by the cumplﬂmﬁm are totally baseless. Thus, it is
most respectfully suhmltteﬂ thab-thr‘ﬁresent complaint deserves to be
dismissed at the very threshold.

s. At this juncture, it is important to_point out that the complainant’s

grievance of delay in construction same for both the projects, Le, Ashiana
Nirmay and Ashiana Anmol per contra respondent finished completion
of both the projects well within the timeline represented in the
agreements for sale. Hence, the contention of the complainant falls fat on

the face of it and the compliant under reply is liable to be rejected.

23. All other averments made in the complaint were denied in toto.
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24. The complainant filed the complaint on 27.06.2022 and impleaded two

respondents; Ashiana Housing Limited as respondent no. 1 and Bhawna
Gupta (Manager Customer Service) as respondent no. 02. Application under
Order 1 Rule 10 of Code of Civil Procedure, 1908 read with Section 151 of
CPC for deletion of the name of respondent no. 2 namely Bhawna Gupta from
an array of the parties has been filed on behalf of respondent no. 2 along with
reply on behalf of respondent no. 1 on 27.09.2022. As per said application,
respondent no. 2 took a plea that since there is no privity of contract inter-
se parties, her name be deleted from the array of parties. In view of fact that
all the payment has been made -in""hvnmmr respondent no. 1 Le. Ashiana
Housing Limited and no specific claim has been established against the
respondent no. 2; the Authority is of considered view that the name of the
respondent no. 2 i.e; Bhawna Gupta is hereby deleted from array of parties

vide this order.

Copies of all the relevant documerits hﬁhﬁ'&en filed and placed on record.
Their authenticity is notin dispute. Hence, the complaint can be decided on
the basis of those undisputed documents and submission made by the

parties.

E. Jurisdiction of the authority:

26, The Authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given below.

E. | Territorial jurisdiction
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As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town
and Country Planning Department, the jurisdiction of Real Estate Regulatory
Authority, Gurugram shall be entire Gurugram District for all purpose with

offices situated in Gurugram. In the present case, the project in question |s

situated within the planning area of Gurugram district. Therefore, this
authority has complete territorial jurisdiction to deal with the present
complaint.

E. Il Subject matter jurisdiction

wides that the promoter shall be

B

Section 11(4)(a) of the Act, 2016
responsible to the allottee ﬂ.ﬁ"FETl- qﬁg&fméﬁt.t‘ur sale. Section 11(4){a) is

reproduced as hereundeyy - A
Section 11{4)fa)

Be responsible for all-obligations, responsibilities and functions under the
provisions of this Act or the rules and regulations made thereunder or to the

oliottee as per the agreement for salg, or to the association of allateee, as the case
may be, till the conveyance af allf the apartments, plots or buildings, as the case

may be, to the allottee, or the commen dreas to.the association of allottee or the

competent authority, as the case maybey—

Section 34-Functions of the Authority:

4] of the Act pmué‘gs:m énsiure complignce of the obligations cast upon the
promater, the allottee and the real estate agents under this Act and the rules and

regulations made thereunder. ;
S0, in view of the provisions of the Act quoted above, the Authority has

complete jurisdiction to decide the com plaint regarding non-compliance of
obligations by the promoter leaving aside compensation which is to be
decided by the Adjudicating Officer if pursued by the complainant at a later

stage.

A~
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Further, the authority has no hitch in proceeding with the complaint and to

granta relief of refund in the present matter in view of the judgement passed
by the Hon'ble Apex Court in Newtech Promoters and Developers Private
Limited Vs State of U.P. and Ors.” SCC Online SC 1044 decided on
11.11.2021 and followed in M/s Sana Realtors Private Limited & others
V/s Union of India & others SLP (Civil) No. 13005 of 2020 decided on
12.05.2022 wherein it has been laid down as under:

"B6. From the scheme of the Act of whieh o detailed reference has been made and
taking note of power of adjudication definedted with the reguia tary authority ard
adjudicating officer, what finaily cr..iﬂ,gfg“ﬂi':-'ﬁr:-mm aithough the Act indicates the
distinct expressions like ‘refund’ m&ﬁ{gﬂ#ﬂy and ‘compensation’, a conjoint
reading of Sections 18 and 19 glefry menifeses thatwhen it comes to refund of the
ampunt, and interest on the réfind amaunt, or directing payment of interest for
delayed delivery of possession, oF penalty and !;@maﬂ-thﬂ‘mn, it is the regulatory
authority which has the power to wxomine vand determine the owtcome of o
complaint. At the samé time, when It comes t0 o question of seeking the religf of
adjudging compensation and interestsliergon under Sections 12, 14. 18 and 19, the
adiudicating officer ftpﬂug-.rﬂ{:-' has the power to determing keeping in view the

collective reading of Section 74 read with Section 72 of the Act. if the adjudication

under Sections 12, 14, 186nd 19 éther than compensagion a5 envisaged, if extended
to the adfudicating officer s prq‘pﬂfn'lﬂ:. it aur wew, may intend to éxpand tie
ambit and scope of the powers and functions of the adjudicating officer under
Section 71 and that would be agginst the igndate ofthe Act 2016 "

Hence, in view of the authoritative pronouncement of the Hon'ble Supreme
Court in the matters noted ab-n?ae ithe Authority has the jurisdiction to
entertain a complaint seeking refund of the amount and interest on the
amount paid by her.

Entitlement of the complainant for refund:

F.I Direct the respondent to refund the amount paid by the complainant
along with interest.

The complainant submitted that initially he booked a unitin project "Ashiana
Nirmay”, Bhiwadi, Rajasthan in 2016 and paid an amount of Rs. 19,56,090,/-

towards allotted unit. Keeping in view the slow progress at project site and
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the fact that the said land was under lease from Urban Improvement Trust,
he requested the respondent to refund the amount paid sent email dated
02.12.2016. Despite several request of the complainant, it failed to refund
the amount paid by him. Thus, left with no option the complainant was
constrained to vide email dated 17.08.2017, requesting the respondent to
transfer the amount paid by him in project "Ashiana Anmol", Sohna Road.
Gurugram. The complainant further. ﬁbSEWEd that the sald project of the
respondent is also delayed and t‘hnsa}#ﬁﬁg&d a visit to the project site. The
complainant visited the project sire ﬂﬁd‘ clarified to the respondent that
further amount shall be paid as per the construction at the site only. But the
respondent cancelled’ the  unit of the complainant vide letter dated
28.06.2019. The cumj:’lilg.inant further asull:ifmitl:ed that as per agreement for
sale dated 14.10.2017, executed between the parties, the due date of handing
over of possession was October 2019 and despite payment of Rs. 19,56,090,/-
in 2017 vide transfer, it has 'ﬁu;gflleiﬂ.lu-‘a”ﬂutrnent of the complainant and
has forfeited the enﬁrf?@ugﬁt

The respondent-builder submitted that thesaid transfer was done on the
request of the complainant only and denfed the fact that there was any delay
in previous project of the respondent i.e. “Ashiana Nirmay” and the same is
evident from the fact that the occuy pation certificate of same was obtained on

January 2018.

The Authority observes that it is an admitted fact that the complainant was

initially allotted unit in some other project of the respondent namely
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"Ashiana Nirmay", Bhiwadi, Rajasthan. The factual position is very clear that
whatsoever being the circumstances for such transfer, both the parties
agreed to the request dated 17.08.2017, for transfer of fund of the
complainant from previous project to the project in question of the
complaint. Further, both the parties, duly complied with the process of
application and allotment of the unit in the said project i.e;; “Ashiana Anmol”
Sohna Road, Gurugram: which led exeeutinn of agreement for sale between
the parties on 14.10.2017 wherqin detaﬂing the terms and conditions of
allotment, total sale cuns:demtmn of thE: allotted unit, its dimensions, due
date of possession, etc, Thus, keeping in view, the provisions of Dactrine of
Waiver, it is mncludet#'_:ﬁqr‘me agrfé&iﬁﬁ“?lt for sale dated 14.10.2017, took
over any previous allotment or agreement executed inter-se parties w.r.t

previous project.

As per his request, he was allotted unit-no. M-1109 in project "Ashiana
Anmol”, Sohna Road, ﬂurugrﬂn ﬂdﬂ letter dated 21.09.2017 and
subsequently, an agreement for sale in this régard was executed on
14.10.2017. As per said.agreement for sﬁle. the sale consideration of the
subject unit was Rs. 63,93,917/ and the complainant has already paid an
amount of Rs, 19,56,090 /- constituting 30.60% of sale consideration. As per
schedule of payment annexed with allotment letter, the sald unit was booked
under construction linked plan and as per clause 7.1 of agreement to sale

dated 14.10.2017, the completion of the project was provided as October

ﬁ, 2019. The respondent issued various demand letters dated 16.09.2017,
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18.11.2017, 01.12.2017, 01.02.2018, 01.04.2018, 01.01.2019, 01.02.2019,

01.03.2019, 01.04.2019, 01.05.2019 followed by cancellation letter dated
28.06.2019 on account of non-payment of consideration toward allotted
unit. The complainant took a plea that the construction of the project was
itself delayed but the said plea of the com plainant is rejected as it is evident
from documents available on record that as per agreement for sale dated
14.10.2017, the due date for handing over of possession was October 2019
and its occupation certificate was received by the respondent from the
competent authority on 19.!]6.Eﬂi9 i._e_.;rhie-lzfure due date oh handing over of
possession, Thus, the plea of the mfﬁﬁlainant that the construction was not

as per the schedule, is rejected.

33. Despite several requests, the complainant has failed to make payment
towards consideration of allotted unit. Itissued various demand /reminder
letters as detailed in the ﬁﬁlﬂ.ﬁhﬂfﬂ;fﬂﬂhﬂ&d-hy cancellation letter dated
28.06.2019. As per Section 19(6) & (7) of Act of 2016, the complainant-
allottee was under obligation to make payment towards consideration of
allotted unit. Despite issuance of several reminders as detailed above in the
table followed by termination letter dated 28.06.2019, the complainant has
failed to adhere to the obligation conferred over him vide provision of
Section 19(6) & (7) of Act of 2016, Sufficient opportunities have been given
by the respondent-builder to the complainant before cancellation of subject
unit vide letter dated 28.06.2019. Thus, the said cancellation considered to

; be valid. However, there is nothing on record to show that after cancellation
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of the allotted unit vide letter dated 28.06.2019, the respondent-builder

returned the remaining paid-up amount to the complainant after deducting

earnest money of the said unit as per said agreement dated 14.10.2017.

The complainants has admittedly paid a sum of Rs, 19.56,090/- against basic
sale consideration of Rs. 63,93,917 /- and while cancelling the allotment, the
respondent has forfeited whole of the amount and which is not legally
permissible in view of law laid down by the Hon'ble Apex Court of land in
cases of Maula Bux Vs, Union ufhﬁ%@;?ﬂj 1 5CR 928 and Sirdar K.B.
Ram Chandra Raj Urs Vs, s_aquh"};".:'{ﬁti’f‘?aiﬁ) 4 SCC 136, wherein it was
held that forfeiture of the H.’I;I..‘:UI.‘.IL.'I'.l.i,'_ fﬁ case of breach of contract must be
reasonable and if forfeitureis in the natun:ét of penalty, then provisions of the
section 74 of the Con I:ﬁct Act, 1872 are attracted and the party so forfeiting
must prove actual dﬂa'llﬁghs. A similar view was taken by the Hon'ble
National Consumer Dispute Redressal Commission in consumer case no.
2766 of 2017 titled as Jayant Singhal & Anir. Vs M/s M3M India Limited
decided on Eﬁ.ﬂ?’.zﬂ% Even'.kea;pi_ng in:view;, the principles laid down in
the first two cases, the Haryana Real ﬁsﬁta Regulatory Authority Gurugram
framed regulation 11(5) known as (Forfeiture of earnest money by the

builder) Regulations, 2018, providing as under-

AMOUNT OF EARNEST MONEY

Seenario prior to the Real Estate (Regulations and Development) Act, 2016 woas
different. Frauds were carried out without any fear as there was no law for the
same but now, in view of the above facts and taking into consideration the
Judgements of Hon'ble National Consumer Disputes Redressal Commission and
the Hon'ble Supreme Court of India, the authority is of the view that the
forfeiture amount of the earnest money shall not exceed more than 10% of the
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consideration amount of the real estate ie upurtmentfp!n:,—‘buﬂdr‘ng as the
case may be in all cases where the cancellation of the flat/unit/plot is made by
the builder in a unilateral manner or the buyer intends to withdraw from the
project and any agreement containing any clause contrary to the aforesaid
regulations shall be void and not binding on the buyer”

35. Thus, keeping in view of aforesaid circumstances and the law of the land,

36.

though the cancellation of the allotted unit is held to be valid, but the
respondent was not justified in retaining whole of the paid-up amount on
cancellation, It could have retained 10% of the basic sale consideration of the
unit and was require to remmﬂt'ﬁe ,r&malnderjbaiance amount on
cancellation. Since that was notdo nﬂ. ﬁb the respondent is directed to refund
the paid-up amount after dedutﬂngi’lﬂ%'ﬁf the basic sale consideration of
the unit being earnest money from the ﬁ;te of cancellation l.e, 28.06.2019
within 90 days from tiiﬁf;ti;te of this arder along with an interest @10.75 %
p.a. on the refundable amount, till the date of realization. (rate of interest
inadvertently mentioned as 1 Iﬂ@?ﬂ%-ﬁn proceedings dated 18.07.2023)

F.II Direct the respondent to pajrtﬁut:éhlﬁghtlun of Rs. 12,00,000/-,

The complainant is seeking relief w.r.t compensation in the above-
mentioned reliefs. Hon'ble Supreme Court of India in civil appeal nos, 6745-
6749 of 2021 titled as M/s Newtech Promoters and Developers Pvt. Ltd.
V/s State of Up & Ors. (Supra), has held that an allottee is entitled to claim
compensation & litigation charges under sections 12, 14, 18 and section 19
which is to be decided by the adjudicating officer as per section 71 and the
quantum of compensation & litigation expense shall be adjudged by the

adjudicating officer having due regard to the factors mentioned in section 72,
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The adjudicating officer has exclusive jurisdiction to deal with the
complaints in respect of compensation & legal expenses. Therefore, for
claiming compensation under sections 12,14, 18 and section 19 of the Act
the complainant may file a separate complaint before Adjudicating Officer

under section 31 read with section 71 of the Act and rule 29 of the rules.

Directions of the Authority;

Hence, the authority hereby pasﬂa&h;n rder and issues the followin E
directions under section 37 of tlteﬁ.;f:tﬂknsure compliance of obligations
cast upon the promoter as per.the functions entrusted to the Authority under
Section 34(f) of the Act 0f 2016;

i} The respondent/promoter is directed to refund the paid-up amount of
Rs. 19,56,090/- to complainant-allottee after deducting 10% as earnest
money of the basic sale consideration of Rs. 63,93,917 /- with interest at
the prescribed rate l.e;, 10.75% on such balance am ount, from the date
of cancellation i.e., 28 ﬂﬁ?ﬂlﬂ*ﬁﬂ ~t:'he  date of realization.

i) A period of 90 days is givm to- l:-he'respnndmt to comply with the
directions given In this order and failing which legal consequences

would follow.
Complaint stands disposed of,

File be consigned to the registry,

(Vijay Kumar Goyal)

Member
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 18.07.2023
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