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Nehru Place, New Delhi-110019 i
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Shri Sanjeev Kumar Arora Member
APPEARANCE: < & REGH

Sh. K.K Kohli (Advocate) —— Complainant
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ORDER |

1. The present complaint has been filed by thé complainant/allottdp under
section 31 of the Real Estate (Regulation and Development) A#t, 2016
(in short, the Act) read with rule 28 of the Haryana Rea’ Estate
(Regulation and Development) Rules, 2017 (in short, the Rl#les] for
violation of section 11(4)(a) of the Act wherein it is inter alia pr*scribed

that the promoter shall be responsible for all oblgations,
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Rules and regulations made there under or to the allottee as

agreement for sale executed inter se.

2. The particulars of unit details, sale consideration, the amount
the complainant, date of proposed handing over the possessio

period, if any, have been deta_il_g'd:-,_in;.ghe following tabular form:

2 GURUGRAM

responsibilities and functions under the provision of the Act

Unit and project related details

Complaint No. 5482 ol

2019

or the

per the

paid by
n, delay

S.N. | Particulars “Ip tails
1. | Name of the pm}ect A f-‘fS’t'x_ﬁ_é.rtéch Basera” sector- 79&79B,
0 | Gurugram

2 Project area 1&11 area

3. | Nature of pféjé‘ct | Affordable Group Housing Project

4. | RERA registered/not | Registeredvide no. 108 of 2017 dated
registered 24.08.2017

5. | RERA registration | 31.01.2020
valid upto

6. | RERA extension no. 14of 2020 dated 22.06.2020

7. | RERA extension valid | 31.01.2021
upto

8. | DTPC License no. 163 of 2014 dated | 164 of 2014 dated

12.09.2014 12.09.201

Validity status 11.09.2019 11.09.2019
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Name of licensee Revital Reality Private Limited and
others
9. |Date of approval of|19.12.2014
building plans [as per information obtained by the
planning branch]
10. |Date of grant of|22.01.2016
environment clearance [as per information obtained by the
_ §gig:l,zl,lllg branch]
11. | Unit no. ’lfw:; [ ;gl 3t floor, tower/block- 5
é \.j(Pa%g"e no. 35 of the complaint)
12. | Unit measurin-g. 4733qft
[carpet area] ~
[balcony area]
13. | Allotment letter” . | 13.042016
| -| (Page'no.29 of the complaint)
14. | Date of %eéixtion of ;7;1ﬁ4;201_6 4
flat buyer's'agreement | (pao0 o 34 of the complaint)
15. | Possession clause 3.1 Possession
Subject to force majeure circumstances,
intervention of Statutory AutRorities,
receipt of occupation certificate and
Allottee/Buyer having timely camplied
with all its obligations, formalities, or
documentation, as prescribed by the
Developer and not being in default
\
- 15_
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|of  environment clearance,

st g; | oy, ; I
| “Commencement Date”), whichever is
‘| later. . The- Developer also agrees to

whichever is earlier.

under any part hereof and Flat
Agreement, including but not limited to
the timely payment of installments of
the other charges as per payment plan,
Stamp Duty and registration charges,
the Developers Proposes to offer
possession of the said Flat to the
Allottee/Buyer within a period of 4
(four) years from the date of
approval of building plans or grant

ereinafter referred to as the

compensate the Allottee/Buyer @
Rs.5.00/- (Five rupees only) per
the area of the flat per month
delay in handing over possession of the
Flat beyond the given promised period
plus the grace period of 6
and upto offer letter of possession or
actual physical possession

fP'age no. 38 of the complaint).

16.

Grace period

Not allowed

The promoter has proposed to hand
over the possession of the said flat
within a period of 4 years from the
date of approval of building plans
(19.12.2014) or grant of enviranment
clearance, (22.01.2016) (hereinafter
referred to as the “Commencement

Date”), whichever is later and has
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dlsallgwed in the present case.

sought further extension of a period of
6 months (after the expiry of the said
time period of 4 year) but there is no
provision in relation to grace period in
Affordable Group Housing Policy,
2013. As such in absence of any
provision related to grace period, the
said grace period of six mo'nths as
sought by the respondent promioter is

> ‘!"-er—\
17. | Due date of possession %2 Q;é;ZOZO
B [NQte - the due date of possession can
1 be calculated by the 4 years from
| approval of  building | plans
(19:12.2014) or from the date of
environment clearance (22.01.2016)
Whi(glever--is later.]
18. | Total " sale | Rs.19,28,500/-
consideration, [As per payment plan page no. 37 of
the complaint)
19. | Total amount paid by Rs 20 15 001/

the complainants

(As ._per alleged by the complaihant at
page no. 24 of the complaint)

20. | Offer of possession Not offered

21. | Occupation certificate | Not obtained

22. |Surrender by the|09.05.2019
allottee

[Page no. 73 of the complaint]
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B. Facts of the complaint l

2

The complainant has made the following submissions: -

L.

I1.

I11.

That in 2016 the respondent company issued an advertisement
announcing an affordable group housing residential 4omplex
project namely “Supertech Basera” in a land parcel admeas uring a

total area of approximately 12.10 acres situated at Sector 79&79B,

Gurugram, Haryana and .-'th"er'eby invited applications from
prospective buyers for the pu_:,hase of flats in the said prorIct The
respondent confirmed thatﬂ prolects had got building plans
That the respondent represeqtgg to the complainant that they are
the 1eading feal estate dé§éioper in northern India having several
real estate projeéts. The representatives of the respondent made
tall claims abtr;ﬁé;jfhe.gexperience, quality of work and the brand
value of the respondent and-stated that they would  deliver
superior quality _structurésf:};;vitih %téte'—'of-the-art facilities ahd most

importantly within the agreed framework of time.

Thatrelying on various repr;sehtations and assurances given by it,
the complainant proceeded to book a flat bearing unit r:r 1307,
tower 5, 13t floor measuring 1307 sq. ft. (carpet area) and balcony
area (73 sq. ft.) in the aforesaid project of the developer for a total
sale consideration of Rs.19,28,500/- which includes the basic sale

price and other applicable charges and made payment of
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application amount of Rs.96,425/- and the sanle was

acknowledged vide receipt 5003780 dated 31.03.2016. The
complainant opted for instalment linked payment plan.

IV. That vide allotment letter dated 13.04.2016, the complainant was

allotted the above-mentioned unit in the aforesaid project of the
developer for a total sale consideration of Rs.19,28,500 /- which
includes the basic sale prlce and other applicable charges. Further,
the respondent also represented that the said flat shall be handed
over within a period of 4years from the date of the executian of the
agreement. She sbookeg x_t_he‘_____"?ﬂat‘ primarily relying lon the

respondent assyr;;énce inter alia that they-have already obtained a

license for the said development of the proiei:t and further

building plans ‘of the said complex héve been approved by the
competent autl;'*t;ﬁﬁes; Fﬁrthe-r,‘ the complainant was assured that
since all such requisitesanctions and approvals had been taken,
the respondent would bein a ﬁogiﬁon to handover the possession
of the aforesaid flat within the tirr}e stipulated in the flat buyer’s
agreement as per clause 3.1 ie 4 y‘e.aré from the execution of this
agreement, wherein it was specifically stated that all requisite
approvals regarding the construction of buildings were duly
approved by the requisite authorities before signing off the

aforesaid buyer’s agreement and on punctual payments of all the

demands of instalments which were always paid by the

1

4 \('
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complainant within the stated time in demand letters. Even

otherwise, it is settled law that it is the duty/obligation of the real

estate developers like the respondent to plan in advance and
obtain necessary requisite permission from the concerned
authorities and thereafter promise to deliver the possession of the
said flat within the stipulated time. Until then, real estate
developers cannot proceei;& ;ake money/conSIderatlof under

2%
the buyers’ agreement w1thaut having obtained requisite

approvals.

That the complainant had duljr paid -the allotment money of
Rs.4,03,177 /- by chequeno.20017 of SBIdated 23.04.2016and the

same was acknowledged by the respondent vide receipt dated
5000488 dated 23.04.2016, and the total amount paid till date was
Rs.4,99,602 /- which was acknqwledge_d by the respondent in its
demand letter dated 0'1'..'1_j0i;'2Q-16'-'. -Thiereafter, the flat buyer
agreement dated 27.04.2016 was executed between both the
parties. The ﬁfst instalment of Rs.2,23,586/- was due on
13.10.2016 and.* .the same was. duly paid by the complaihant on
10.10.2016. The second instalment of Rs.2,41,062/- was due on
13.04.2017 which was duly paid by the complainant on 11.04.2017
by RTGS vide cheque no. 13810.
That the respondent also acknowledged the same on 03f5.2019

that the complainant till date had made a payment of

Rs.20,15,282/-.

rd Lf
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That the complainant wrote an email dated 09.05.2019 to the
representative of the respondent company namely Ms. Disha

Chauhan about informing her the condition of his son ancj asking

. Disha

Chauhan replied to the above-mentioned email stating that your

for the refund of the total amount paid by the complainjnt. The

representative of the respondent company namely M

request has been noted and they shall update you as per terms and

A
.

conditions of the allotment letter. Further, Ms. Disha C}hauhan

By S
ieal @ il

Y Y,f"f_?_.;ij‘_.-.- o :
asked the complainant Eﬁ:OQt the original documen¢ in the

office of respondent companﬁ and the same was submitted by the

complainant on, 1'55_.05._2OTQ:-The;go_mplainant on the same day also
supplied an afﬁwdawt as"'_a%lied?uby the respondent mentioning the

details of payrﬁ;}rfts and asking for the reFund

That the com%lainant wrote aél email dated 22.06.2019 to the
representative of' the respondent company namely Ms. Disha
Chauhan herein ‘mentioning that the original documents was
deposited with the respondent g‘gﬁ:mpany as per there requested on
15.05.2019 and asking to expedite the refund procedure, as the
complainant is badly in need of money to get her son’s treatment
done. She ggéin_ wrote an _email dated 29.09.2019 to the
representative 6f the 21‘(-‘.'3];})11(;6;11', cokmpany namely Mr. Mohit Arora
asking for the refund of the amount paid by her.

That the complainant had purchased the flat with inten&on that
after purchase, he will live in his own home. She had paid more
than 20 lakhs rupees against the said property. Due to inérdinate
delay on the part of the respondent caused huge financial losses to

complainant. ‘

A\
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Relief sought by the‘_icompla;inang:

The complainant has;’so'ught following relief(s).

i.

[
GURUGRAM Complaint No. 5482 0}'2019

X.

That due to above acts of the respondent and of the teans and
conditions of the flat buyer's agreement, she ha* been
unnecessarily harassed mentally as well as financially, tl"'erefore
the opposite party is liable to compensate the complai+arxt on
account of the aforesaid act of unfair trade practice. '
That there is a clear unfair trade practice and breach of ‘ontract
and deficiency in the services of the respondents and much more a
smell of playing fraud w1th the complainant and others is prima
facie clear on the part of the respondent which makes them liable
to answer this authority. That nowaday's many builders af being
prosecuted by court of law for s?lzphon off the funds and scraping
the project mlschlevously \%
That the complamant was regularly visiting to the office of
respondent and making efforts to get the refund. Even several
emails have been sent to the respondent company with respect to
get the refund as the complainant isin very bad need of money to

get his son operated.

Direct the respondent to refund the total amount paid1 by the
complainant i.e., Rs.20,15,001 /- along with interest @ 18% from
the date of payment till the date of payment refund.

On the date of hearing, the authority explained to the

respondent/promoter about the contraventions as alleged to have been

Page 10 of 28
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committed in relation to section 11(4) (a) of the Act to plead éullty or

not to plead guilty.

D. Reply by the respondent

6. The respondent contested the complaint on the following grounds: -

i

ii.

iil.

iv.

The complainant approached the respondent making enquiries

about the project and after complete information being provided

to them, sought to boolg a umt in Ihe said project.

That on 04.09.2015, the campﬂnant in the presence of officials of

i B LA

DGTCP/DC vide draw was, allottecl unit bearlng no.1307, 13
in tower- 5 fora total con51derat10n 0of Rs.19,28,500/-.

That consequentially, after fully understanding the

contractual stipulations and payment plans for the said apa

the complain@nf:._}executed the 'ﬂat‘ buyer agreement

27.04.2016.

3t floor,

various
rtment,

dated

In the interregnum, the pandemic of Covid 19 has gri

ed the

entire nation since Marc;;h of 2020. The Government of India has

itself categorized the said event as a ‘Force Majeure’ c

dition,

which automatically extended the timeline of handi+g over

possession of the apartment to the complainant.
That the construction of the project is in full swing, and the
at all, has been due to the Government-imposed lockdown
stalled any sort of construction activity. Till date, there are

embargos qua construction at full operational level.

delay if
s which

several

)
£ J\j
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vi. Thatthe ‘possession’ clause itself provided a ‘ commencemTt date’

from which point, the respondent had delivered the possession of
the apartment within 4 years thereof. It would be apposite to note

that the respondent received sanction for its building plans on

12.09.2014 from the Directorate of Town and Country Planning,
Haryana and the environment clearance on 22.01.2016. Therefore,
the commencement date as per agreement is 22.01.2016 and 4
years from that date wouid mean that the respondent had to give

possession of the apartm-ent' by 21.01.2020. However, due to

extraneous and. forcé majeure conditions not within the powers
5 e “_; %
rf of the

and control oﬁthe respondent .compan)"r,'t.he developme
said prolect was delayed

vii. That in view of the force majeure clause it is clear that the
occurrence of delay in control of it, mcludmg but not limited to the
dispute with the construcnon agencies employed by the
respondent for completion of the project is not a delay on account
of th respondent for completion of the project.

viii. Thatthe timeliﬁé :é't'i;pnu.lated under the buyer’s agreement was only

tentative, subject to force majeure reasons which were beyond the

control of the respondent. The respondent in an endeavour to
finish the construction within the stipulated time, had from time to
time obtained various licenses, approvals, sanctions, permits

including extensions, as and when required. Evidently, the

("Jl‘(
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respondent had availed all the licenses and permits in time before

starting the construction.

ix. It is public knowledge, and several courts and quasi-judicial
forums have taken cognisance of the devastating impact of the
demonetisation of the Indian economy, on the real estate sector.
The real estate sector is highly dependent on cash flow, especially
with respect to payments'rﬁéd"e to labourers and contracters. The
advent of demonetisation Led tasystemlc operational hindrances
in the real estate sector and whereby the respondent could not

effectively undértake cégg z i §&n of the project for a period of 4-

6 months. Unfor’;ﬂnately, the regl estate sector is still reeling from
the aftereffects of dembnetisation, which caused a delay in the
completion offlfe‘ﬁ_t_‘oject; The said delay would be well within the
definition of ‘For"(:_jé‘MajgireZ 'thé_réi;y'ext'égnding the time period for
completion of the projeci -

Xx. That the compla%,jin_an_t has not come with clean hands before this
authority and have suppressed the true and material facts from
this authority. It would be appésite to note that the complainants
are mere speculative investor who have no interest in taking
possession of the apartment.

xi. That the enactment of Real Estate (Regulation and Develapment)

Act, 2016 is to provide housing facilities with modern deve;:-Ipment

infrastructure and amenities to the allottees and to protect the :

' & :'}["'
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interest of allottees in the real estate market sector. The main

intention of the respondent is just to complect the project. The
project is on-going project and the construction is going 011[
xii. That the respondent further submitted that the (Central
Government has also decided to help bonafide builders to Clmplete
the stalled projects which were not constructed due to scarcity of
funds. The Central Governmeni:- announced Rs.25,000 Crore to help
the bonafide builders er comﬁpﬁzétmg the stalled/ unconstructed
projects and dellvgr the home; to the.-homebuyers. It is submitted
that the respoﬁdeﬁt/ ptomote%* bemg a bonafide builder, has also

applied for realjcy stress funds fgr its Gurgaon based projects.

xiii. That compot’ihding al]r'thése-‘ extraneous considerations, the

Hon’ble Supreme Court vide order dated 04.11.2019, imposed a
blanket stay on all construction activity.in the Delhi- NCR region. It
would be apposite to note-that the ‘Basera’ project of the
respondent was%lqder tﬁ_e- amfiit ofthe stay order, and accordingly,
there was next tb no, construction activity for a considerable
period. It is ﬁertinent to note that sirﬁilar stay orders have been
passed during winter period in the preceding years as well, i.e,
2017-2018 and 2018-2019. Further, a complete ban on
construction activities at site invariably resulted in long-term halt.
As with a complete ban, the concerned labor was let off lnd they

travelled to their native villages or look for work in other states,

's \\(
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the resumption of work at site became a slow process and a steady

pace of construction as realized after long period of time.

The respondent has further submitted that graded response action
plan targeting key sources of pollution has been implemented
during the winters of 2017-18 and 2018-19, These short-term
measures during smog episodes include shutting down power

plant, industrial unlts ban on construction, ban on brick Kilns,

.o\&

“»\\ - ):wf 4 _?’"f"'.\?;_.'é;”;'?» 1
even scheme. :

That the pand"é;hic of covid-19 has had dei(astating effect on the

world-wide eCOnomy However, unlike the agricultu

tertiary sector, thez 1ndustrlal sector has been severally hi
pandemic. The real estate seetﬁ"r 15 pnmarlly dependent on its
labour force and consequentially the speed of construction. Due to
government—imgosed lockdowns, there has been a complete
stoppage on-all construction activities in the NCR Area till July
2020. In fact, the entire labour force employed by the respondent
was forced to return to their hometowns, leaving a severe paucity
of labour. Till date, there is shortage of labour, and as such, the
respondent has not been able to employ the requisite labour
necessary for completion of its projects. The Hon'ble Supreme

Court in the seminal case of Gajendra Sharma v. UOI & Ors, as
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well Credai MCHI & Anr. V. UOI & Ors has taken cognizance of the

devastating conditions of the real estate sector and has directed

the UOI to come up with a comprehensive sector specific p Ilicy for
the real estate sector. In view of the same, the pandemic is clearly
a ‘force majeure’ event, which automatically extends the timeline
for handing over of possession of the apartment.

That as per admission of the complainant, he want to cancel the
booking for them own.'.réa:s.:'t;_)'n'sﬁ, and not on the basis of any

deficiency in service, or delay constructlon by the respondeént. The

W?’j\\ v\\

cancellation of the book\lhgls %bverned by the clause 2.3 of the
buyer’s agreement, whereby .the respondent is contractually
entitled to forfeit the forfeitable amount as per terms of the
agreement and affordable g(-‘oup »h'ous.;ing policy. Therefore,

without pre}udlce to thé fact that the complainant would be in

brazen breach of the agreernent in the event that this authority
grant the reliefﬁ%sqﬁclairged, the respondent is not mandated to
refund any monies with interest.

That the project is an ongoing project and orders of refund at a time
when the real estate sector is at its lowest point, would severally
prejudice the development of the project which in turn would lead
to transfer of funds which are necessary for timely completion of
the project. That any refund order at this stage would steraHy

prejudice the interest of the other allottees of the project as the
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diversion of funds would severally impact the project
development. Thus, no order of refund may be passed by this
authority in lieu of the present prevailing economic crisis and to

safeguard the interest of the other allottees at large.

xviii. That the complainant cannot unilaterally cancel/withdraw from

the affordable group housing project at a late stage as the same

would fly in the face of numerous judicial pronouncements as well

as the statutory scheme as _ggg;{g.ised under the Act of 2016
Copies of all the relevant dchrﬁentshave been filed and placed on the
record. Their authenucitymnotm dlspute '.Ii-‘_{z;e‘nce, the complaint can be
decided on the basf#ﬁf these undisi)uted documents and submissions
made by the parties. -
The application fgr i‘éfﬁnd Wwa.s filed in the form CAO with the
adjudicating officer. After taki‘ng reply and presuming the case file, the

application was allowed vide order dated 05.04.2021, with a cﬂrection

to the responder?t To r%fugd yth&e énwﬁré ar;iount of Rs.20,15,001/-
Rs.14,94,590/- an. R ..717855 - miﬁ Rs.25,000/- from each set o
complainants within a period o da s from the date of this order failing
which the respondent would be liable to pay interest @ 9.30% pek annum
rom the expire of 90 days period.” Felling aggrieved with the same, the
order was challenged by the complainants before the Haryana Real
Estate Appellate Tribunal, Chandigarh and who vide order dated

09.12.2022, set aside the same with a direction to the authority for fresh
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decision of the compliant in accordance with law. So, in pursuant to

those direction, both the parties put in appearance before the authority.
Therefore, the complaint is being deal with the authority. Now, t*e issue
before authority is whether the authority should proceed 'lfurther
without seeking fresh application in the form CRA for cases of refund
along with prescribed interest in case allottee wishes to withdrjw from

the project on failure of the promoter to give possession as per

agreement for sale. It has befg gc@l\glj?erated in the proceedings dated
10.05.2022 in CR No. 3688/2521}2;%;1 Harish Goel Versus Adani M2K
Projects LLP and was dbservlg.d .thaltjothére is no material difference in
the contents of the forms and fhe di'fferent headings whether it is filed

before the adjudicgtir;g officer or the authority:

Keeping in view the ju-dgernen‘t of H(;n'ble Supreme Court in case titled
as M/s Newtech Promoters and Dévelopers Pvt Ltd Versus State of
further in the m;ttér vwherg allc;é;;a;a wishes to withdraw f m the
project and the promoter has failed to give possession of the unit as per
agreement for sale irrespective of the fact whether application has been
made in form CAO/ CRA. Both the parties want to proceed furth. rinthe
matter accordingly. The Hon'ble Supreme Court in case of Varun
Pahwa v/s Renu Chaudhary, Civil appeal no. 2431 of 2019 decided
on 01.03.2019 has ruled that procedures are hand made in the

administration of justice and a party should not suffer injusticé merely
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due to some mistake or negligence or technicalities. Accordingly, the
authority is proceeding further to decide the matter based on the basis
of proceedings and submissions made by both the parties.
Jurisdiction of the authority

The authority has complete territorial and subject matter jurisdiction
to adjudicate the present complaint for the reasons given belo

E.I Territorial ]urlsdlctlon 1k

As per notification no. 1/92/2?&7 1TCP dated 14.12.2017 issued by
Town and Country Plannmg Department Haryana the jurisdiction of
Haryana Real Estate Regulatory Authority, Gurugram shall beé entire
Gurugram district for all purposes. In the présent case, the project in
question is situated ;within the planning area of Gurugram district.
Therefore, this authority has compiete territorial jurisdiction to deal
with the present compléint.

E.Il  Subject-matter jurisa-ietiéﬁ-;“
Section 11(4)(a) oftﬁe Act, ZjOIwﬁ érbvi";ies that the promoter shall be
responsible to theallottee as per agreement for sale. Section 11(4)(a) is
reproduced as hereunder:

Section 11

(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance
of all the apartments, plots or buildings, as the case may be, to the
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allottees, or the common areas to the association of allottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the autho{rity has
complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside compensation
which is to be decided by the a'djl’l_dicating officer if pursued by the
complainants at a later sta_ge; ,‘ &
Further, the authority has W;m:££§_in‘p;0b=eeding with the complaint
and to grant a rgligF;Bf' refund in the present matter in view of the
judgement passed ,Iby?;the Hon’ble Apex Court in Newtech Pramoters

and Developers Private Limited Vs State df5 U.P. and Ors, 2021-

2022(1) RCR (i Civfl), 357 and reiterﬁtedv in case of M/s Sana Realtors
Private Limited & other Vs Union of India & others SLP (Civil) No.
13005 of 2020 decided on 12.05:2022 and wherein it has been laid

down as under:

“86. From-the scheme of the.Act of which a detailed referenc
been made and taking note of power of adjudication delineated

compensation and interest thereon under Sections 12, 14, 18 and 19,
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16.

the adjudicating officer exclusively has the power to determine,
keeping in view the collective reading of Section 71 read with Section
72 of the Act. if the adjudication under Sections 12, 14, 18 and 19
other than compensation as envisaged, if extended to ithe
adjudicating officer as prayed that, in our view, may intend to expand
the ambit and scope of the powers and functions of the adjudicating
officer under Section 71 and that would be against the mandate of
the Act 2016.” T

Hence, in view of the authoritative pronouncement of the Hon'ble
Supreme Court in the cases mentioned above, the authority has the

jurisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amouriﬁ_wm b

: 2 b i

Findings on the objections raised by the respondent

F.1 Objection regarding delay in completion of construction of
project due to outbreak of Covid-19. _

From the bare reading of the possession clause of the flat buyer

agreement, it bec;omé§ very clear that the pbs'ség-sion of the apartment

lockdown in March 2020 in India. The Contractor was in breach since

September 2019. Opportunities were given to the Contractor to cure the
same repeatedly. Despite the same, the Contractor could not complete the
Project. The outbreak of a pandemic cannot be used as an excusefor non-

nerformance of a contract for which the deadlines were much before the
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outbreak itself. Thus, this means that the respondent/promoter has to

complete the construction of the apartment/building by 22.01.2020.
The respondent/promoter has not given any reasonable explanation as
to why the construction of the project is being delayed and \I'hy the
possession has not been offered to the complainant/allottee by the

promised/committed time. The lockdown due to pandemic in the

country began on 25. 032020;-% So, the contention f | the

the force majeure clause i$ to be

rejected as it is a well settled law thet “No.one can take benefit of his
own wrong”. Moreover there is nothing on record to show that the
project is near comp_letlon, or the developer applied for obtaining
occupation certiﬁcéii;é% Thu"s,. m such a situat;on,» the plea with regard to
force majeure on ground of Covid- 19is notts.'ustainable.

F.1I Objections regarding the complainants being investors.
The respondent has taken a stand that the complainant is the investor

and not consumers, therefore, he isnot entltled to the protection of the
Actand thereby not entltled to file the complamt under section 31 of the
Act. The respondent also submitted that the preamble of the A¢t states
that the Act is enacted to protect the interest of consumers of the real
estate sector. The authority observes that the respondent is carrect in
stating that the Act is enacted to protect the interest of consumers of the
real estate sector. It is settled principle of interpretation that preamble

is an introduction of a statute and states main aims & objects of énacting
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a statute but at the same time, preamble cannot be used to deIeat the

enacting provisions of the Act. Furthermore, it is pertinent to note that
any aggrieved person can file a complaint against the promoter if the
promoter contravenes or violates any provisions of the Act or rules or

regulations made thereunder. Upon careful perusal of all the terms and

conditions of the apartment buyer’s agreement, it is revealed that the

complainant is buyer, and he has pald total price of Rs.20,15,001/- to

én apartment in its project. At this

WA
a4 =iy

stage, it is important to stress upon the definition of term allottee under

the promoter towards purcha

the Act, the same is reproduced below for ready reference:

“2(d) "alfottee in relation to a real estate project means the
person to wh a plot;.apartment or bmldmg, as the case
may be, h s been allotted, sold (whether-as freehold or
!easeho!d) or otherwise transferred by the promoter, and
includes the“person who subsequently acquires the said
allotment through sale, transfer or otherwise but does not
include a person to whom such. plot, apartment or building,
as the case may be, is given on rggt,-"

18. In view of above-mentioned-definition of "allottee" as well as all the

s

terms and conditions of A':the; aﬁa&men} buyer’s agreement executed
between promot(;r .a.nd complainants: if is crystal clear that the
complainants are allvco)t'tee(s] as the subject unit was allotted to them by
the promoter. The concept of investor is not defined or referred in the
Act. As per the definition given under section 2 of the Act, there will be
“promoter” and “allottee” and there cannot be a party having a status of
"investor". The Maharashtra Real Estate Appellate Tribunal in its order
dated 29.01.2019 in appeal no. 0006000000010557 titled as M/s
/"\ 'S
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Srushti Sangam Developers Pvt. Ltd. Vs. Sarvapriya Leasing (P) Lts.
And anr. has also held that the concept of investor is not del?ned or
referred in the Act. Thus, the contention of promoter that the Ellottee
being investor are not entitled to protection of this Act alsol stands
rejected.

F.1Il Objection regarding force majeure conditions:

The respondent/promoter - has raised the contention that the

construction of the tower ln"o" hlgh the unit of the complainant is

situated, has been delayed clue to fﬁri:e majeure circumstances such as
delay in shortage of labour, lmplem_entatlon of various social schemes
by Government of India, demoneti;sation lockdown due to covid-19
various orders passed by NGT weather conditions in Gurugram and
non-payment of lnstalment by dlfferent allottees of the project. But all
the pleas advanced in.this regard are devoid of merit. It is observed the
plea advanced cannot be takeEn as t;hYé complainant was never a party to
said contract ancifgtlé‘_téls,;fhere- was no privy of contract. Further, the
respondent has t;ken a plea that there was a delay in construction of
the project on account Ibf NGT orders, orders by EPCA, orders by Hon'ble
Supreme Court of India, etc but did not particularly specify for which
period such orders has been made operative. Though some allottees
may not be regular in paying the amount due but whether the interest
of all the stakeholders concerned with the said project be pution hold

due to fault of on hold due to fault of some of the allottees. Thus, the
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promoter/respondent cannot be given any leniency on based of
aforesaid reasons. It is well settled principle that a person cannot take

benefit of his own wrong.

Findings on the relief sought by the complainant.

G.1 Direct the respondent to refund the total amount paid by the
complainanti.e., Rs.20,15,001/- along with interest @ 1;’/0 from
the date of payment till the date of payment refund.

The complainant was allotted-unit no. 1307 on 13% flpor, in

tower/block- 5, in the --\pt‘y(')j"é?'éf‘ '."Supertech Basera” by the
respondent/builder for a total conSIderatlon of Rs.19,28,500/-. A
buyer’s agreement was execﬂted 01; 27 04 2016 The possession of the
unit was to be offered ‘with 4 years from approval of building plans
(19.12.2014) or from the date of environment clearance (22.0 2016)
and whichever islater, which coiiles out to be 22.01.2020. The
complainant has pléﬁcgd"an email dated 09.05.2019 on page no. 73 of the
complaint wherein, surrendered ﬁiS‘u‘m’t by some personal reasons and
which led to his yylthdrawal from the prolect ‘and seeking refund by
filing of complamt e

As per the clause 5.(iii)(h) of the Affordable Housing Policy, 2013 and
amended on 05.07.2019, the relevant provision is reproduced as under:

Clause 5(iii) (h) of the affordable housing policy

“A waiting list for a maximum of 25% of the total available number
of flats available for allotment, may also be prepared during the
draw of lots who can be offered the allotment in case some of the
successful allottees are not able to remove the deficiencies in their
application within the prescribed period of 15 days. [On surrender
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of flat by any successful allottee, the amount that can be forfeited by
the colonizer in addition to Rs. 25,000/- shall not exceed the

following: -
Sr. No. Particulars Amount to be
forfeited
(aa) | In case of surrender of flat before Nil

commencement of project

(bb) | Upto 1 year from the date of | 1% of the cost of flat
commencement of the project

(cc) | Upto 2 year frdm\g_'t-hi'a'i_i@ate of | 3% of the cost of flat
commencement ogthep\roj“pct

(dd) | After 2 years from tbe date Of\ 5% of the cost of flat
commencement”%f tﬁy p?”"j“é‘tt

Such flats may be COns:dered by the committee for offer to those
applicants falling in the waiting list, However, non-removal of
deficiencies by any successful applicant shall not be considered as
surrender of flat, and no si;ch deduct:on of Rs 25,000 shall be
applicable on such Cases Zf any wait It;'ted candidate does not want to
continue in the wamn@ list, he may seek withdrawal and the licencee
shall refund the bOOkmg amount within 30 days, without imposing any
penalty. The waiting list shall be ‘maintained for a period of 2 years,
after which the booking amount shall be refunded back to th

waitlisted applicants, without—any interest. All non-successfu
applicants shallbe gtefunded back the booking amount within 15 day.

of holding the dramof Jotst. ¢

‘&& af

22. Since the surrender of the unit by the complainant was done after

commencement of construction, hence the respondent is entitled to
forfeit amount in accordance with as per the clause 5 (iii)(h) of the
Affordable Housing Policy, 2013 as amended by the State Govérnment
on 05.07.2019. The date of commencement of project has been defined
under clausel(iv) to mean the date of approval of building planor grant

of environmental clearance, whichever is later. In the instant ¢ase, the

/L-‘(

W
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date of grant of environment clearance i.e., 22.01.2016 is later and
hence, the same would be considered as date of commenceglent of

project.

The respondent/promoter is directed to refund the paid-up rmount
after deduction of 5% of the consideration money in addition to
Rs.25,000/- as per clause 5(iii)(h) of the of Affordable Housing Policy

2013 as amended by the State Government on 05.07.2019, along with

interest @10.75% per anmfm. :’3"@;&9 date surrender/withdraw of

'\ff‘ RN
allotment i.e., 09.05. 2019 tlli the éctual realization of the amount.
Directions of the authority & .
Hence, the authonty hereby passes thlS order gnd issues the following
directions under ‘section 37 of tl';e Act to ensure compliance of

obligations cast up§ﬁ the promoter as per the function entrusted to the

authority under section 34[1‘]:

i. The respondent/promoter is directed to refund the paid-up
amount afte;§ deduction of 5% of the conmderanon money in

addition to Rs.25,000/- as per clause 5(iii)(h) of the of Affordable

Housing Policy 2013 as amended by the State Government on
05.07.2019, along with interest @10.75% per annum from the date
surrender/withdraw of allotment i.e., 09.05.2019 till the actual

realization of the amount.

- i‘\'r.
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ii. A period of 90 days is given to the respondent to comply with the

directions given in this order and failing which legal consequences

would follow.

Complaint stands disposed of.

File be consigned to registry.

(Sanje mar Al{, :

Member &
Haryana Real Estate R

Dated: 08.08.2023
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