HARERA
bURUGRAM Complaint No. 7368 of 2022

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Complaint no. 7368 of 2022
Date of filing of complaint 06.12.2022
Date of decision 27.07.2023

Priylanka Kataria
D/aSh. Jagdish Singh Kataria

R/of - House No. 39, Gali No. 4, Sheetla Colony, Opposite
SCR{ Public School, Gurugram Haryana - 122001 Complainant

Versus

M/{ Revital Reality Private Limited,
Regd. Office at: 1114, 11 Floor, Hemkunt Chamber,

89, Nehru Place, New Delhi- 110019 . Respondent

CORAM:

Shr] Vijay Kumar Goyal { Member

APPEARANCE: r

Sh.|Gaurav Rawat (Advocate) l Complainant

Ms.|Bhrigu Dhami (Advocate) ; Respondent
ORDER

!
Thig complaint has been filed by the complainant/allottee under section 31

of the Real Estate (Regulation and Developmenjt] Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and Development)
Rulds, 2017 (in short, the Rules) for violation of section 11(4)(a) of the Act
whdrein it is inter alia prescribed that the promoter shall be responsible for

all gbligations, responsibilities and functions under the provision of the Act
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or thp Rules and regulations made thereunder or to the allottee as per the
agregment for sale executed inter se.

Unitjand project related details

The particulars of unit details, sale consideration, the amount paid by the
complainant, date of proposed handing over the possession, delay period, if

any, have been detailed in the following tabular form:

S.N| | Particulars Details
1. | | Name of the project ‘Supertech Basera” sector- 79&79B,
Gurugram .
2. Project area ﬁ 1210 area | \
3. Nature of projecf:: Affordable Gr(;up Housing Project

4. RERA  registered/not | Registered vide no. 108 of 2017 dated
registered 2 24.08.2;017 |

L 7”3
5. RERA extension ‘valid31.01.2021

upto
6. DTPC License no. ?163 of 2014¢dated | 164 of 2014 dated
12.09.2014 12.09.2014
. s
Validity status 11.09.2019 11.09.2019
Name of licensee Revital Reality Private Limited and
others

s Date of approval of|19.12.2014

building plans [as per information obtained from the

planning branch]
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8. Date of grant of|22.01.2016

environment clearance [as per information obtained from the

planning branch]

9. Unit no. 0910, 9% floor, tower/block- 2,
(Page no. 37 of the complaint)

10 | Unit measuring 473 sq. ft. 73 sq. ft.
_[Qq{:pgt area) (Balcony area)

11] | Allotment letter 3 1032016

(Page no. 26 of the complaint)

12] | Date of execution of ﬂat .30 04— 2016 *

buyer’s agreem%%[t;;“* fpage no 36 ofthe complaint)

13. Possession clause 3.1 Possess@on

Subject to force majeure circumstances,
intervention/ of <Statutory Authorities,
|-receipt--of loccupat:on certificate and
L -AIIottee/Buyer having timely complied
with all its, obligations, formalities, or
documentation, as prescribed by the
Developer and not being in default under
J|any _part thereof and Flat Buyer's
| Agreement, including but not limited to
the timely payment of installments of the
other charges as per payment plan, Stamp
Duty and ' registration charges, the
Developers Proposes to offer possession of
the said Flat to the Allottee/Buyer within
a period of 4 (four) years from the date
of approval of building plans or grant
of environment clearance, (hereinafter
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referred to as the “Commencement
Date”) , whichever is later. The Developer
also agrees to compensate the
Allottee/Buyer @ Rs.5.00/- (Five rupees
only) per sq. ft. of the area of the flat per
month for any delay in handing over
possession of the Flat beyond the given
promised period plus the grace period
of 6 months and upto offer letter of
posées.s_'_ion or actual physical

,,,,,

(Page no. 40 of the complaint).

14.

Grace period

Notallowed

‘The promoter  has sought further

extension of a period of 6 months (after
the expiry of the said time period of 4
year) but there is no provision in relation
to grace period in Affordable Group
Housing Policy, 2013. As such in absence
of any provision related to grace period,
the said grace period of six months as
sought by the respondent promoter is
disallowed in the present case.

15,

Due date of possession

22.01.2020 '

[Note: - calculated from the date of
environment clearance (22.01.2016)
being later.]

16

Total sale consideration

Rs.19,28,500/-

(As per payment plan at page no. 39 of
the complaint)
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17.] | Total amount paid by | Rs.20,33,758/-
the complainant (As per SOA dated 20.11.2022 at page no.
33 of the complaint)
18.| | Occupation certificate | Not obtained
19.] | Offer of possession Not yet offered and delay of more than 3
years 6 months
Facl;F of the complaint
The gomplainant has made the follbi;ri'ng' submissions: -

IL.

1L

JA

Chat in 2014, the respondent company issued an advertisement
Announcing an affordable groﬁp housing “Colony project “Basera”
Situated in the Sector-79 & 79B, Gurugram, Haryana under the license
no. 163 of 2014 dated 12.09.2014, and 164 of 2014 dated 12.09.2014,
ssued by DTCP, Haryana, Chandigarh andi thereby invited applications
from prospective buy.ers for the .p;urﬁ'chasie of unit in the said project.

Fespondent confirmed that the projects had got building plan approval

from the authority.

[Chat the complainant while :s_earchi.ng- foi' a flat/accommodation was
ured by such advertisements and calls from the brokers of the
respondent for buying a flat in their project namely Basera.

[Fhat relying on various representations and assurances given by the

respondent company and on belief of such assurances, she booked a

init in the project by paying an amount of Rs.96,425 /-, the booking of
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the said unit bearing no. 910, 9t floor, tower-2, in Sector 79 & 79B,
having super area measuring 546 sq. ft. to the respondent dated
17.03.2016 and the same was acknowledged by the respondent.

[hat the respondent sent allotment letter dated 31.03.2016 to
romplainant, confirming the booking of the unit dated 17.03.2016,
allotted the said unit in the aforesaid project of the developer for a total
sale consideration of the umt i. €, Rs 19 98,408/-, which includes basic
price, plus EDC and IDC, and othéf' Speaﬁcatlons of the allotted unit and
providing the time frame within which the next instalment was to be
paid. Thereafter, a flat buye:;’i égreg_ment} was executed between both
the parties on 30.04.2016.

h‘hat as per clause 3.1 of the flat buyer’s agreement the respondent had
o deliver the possession within a period of 4 months from the date of
ipproval of building plan or grant of--’énvirc}nment clearance, whichever
s later. Therefore, the due date of possession is calculated from the
late of agreement i.e., 30.04.2016. Hence;:r the due date of possession
fomes out to be 30.04.2020. Further, as péer the demands raised by the
respondent, based on the payment plan, the complainant to buy the
raptioned unit already paid a total sum of Rs.20,33,758/- towards the
baid unit against the total sale consideration of Rs.19,98,408/-.

h‘hat though the payment to be made by her was to be made based on

he payment plan but unfortunately the demands being raised were not

rorresponding to the factual construction situation on ground. That the
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payment plan was designed in such a way to extract maximum payment
from the buyers viz a viz or done/completed.

That the complainant contacted the respondent on several occasions
and were regularly in touch with the respondent. The respondent was
hever able to give any satisfactory response to her regarding the status
pf the construction and were never definite about the delivery of the
possession. She kept pursumg?t'he matter with the representatives of
the respondent by visiting theu“ofﬁce regularly as well as raising the
matter to when will they deliVe\r;”the project and why construction is
poing on at such a slow pace, but to no avail. Some or the other reason
was being given inite‘fins of shor'gage of labour etc. etc. Further, she
approached in person to know the fate of the construction and offer of
possession in terms of the said buyer’s agreement, respondent
misrepresented to complainants that the construction will get

- | |

rompleted soon. —

[hat the respondent has playéd a fraud up%on the complainant and have
cheated them fraudulently and dishonestly with a false promise to
romplete the construction over the project site within stipulated period.
[he respondent had further malafide failed to implement the buyer’s
agreement executed with the complainant. Hence, the complainant
peing aggrieved by the offending misconduct, fraudulent activities,

leficiency and failure in service of the respondent is filing the present

romplaint.
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That the complainant has suffered a loss and damage in as much as they
fhad deposited the money in the hope of getting the said unit for
[commercial purposes. They have not only been deprived of the timely
[possession of the said unit but the prospectivé return they could have
|lgot if they had invested in fixed deposit in bank. Therefore, the
|[compensation in such cases would necessarily have to be higher than
what is agreed in the buyer’s agreement.

That the respondent is guilty of _defi_'ciéncy in service within the purview
of provisions of the Act, 2016 and the provisions of the Rules, 2017. She
has suffered on acco“ﬁ:nt of deﬁci\en% in service by the respondent and
as such the respo’n&énf is fully liable to cure the deficiency as per the
provisions of the Act, 2016 and the provisions of the Rules, 2017.

That the complainant is entitled to get delay possession charges with
interest at the prescribed rate from date of application/ payment to till
the realization of money under Qééti(:;n 18 & 19(4) of Act. The
complainant is also entitled for any other relief which they are found

entitled by this authority.

Reljef sought by the complainant:

Thejcomplainant has sought following relief(s):

L.

Direct the respondent to hand over the passession of the said unit with
he amenities and specifications as promised in all completeness without
pny further delay and not to hold delivery of the possession for certain

inwanted reasons much outside the scope of buyer’s agreement.
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irect the respondent to pay the interest on the total amount paid by the

(]

pmplainant at the prescribed rate of interest as per the Act of 2016 from

due date of possession till date of actual physical possession as the

issession is being denied to the complainant by the respondent in spite

the fact that the complainant desires to take the possession.

)

irect the respondent to pay the balance amount due to the complainant

from the respondent on account of the interest, as per the guidelines laid

—

p the Act of 2016, before signing the conveyance deed/ sale deed.

——

irect the respondent not to foﬁrce:the‘éomplainant to sign any Indemnity

im undertaking indemnifyi'rfét'he builder from anything legal as a

o

precondition for signing the conveyance deed.

irect the respondent not to charge anything which not the part of the

)

payment plan as agreed upon.

Iirect the respondent to kindly handover the possession of the unit after
C

pmpleting in all aspect to the complainants and not to force to deliver

an incomplete unit. :

—

irect the respondent to provide the exact 1ay out plan of the said unit.

e

ass such other or further order(s), which this authority may deem fit

|
d proper in the facts and circumstances of the present case.
5. Ont

e date of hearing, the authority explained to the respondent /promoter

abo+ the contraventions as alleged to have been committed in relation to

sectipn 11(4) (a) of the Act to plead guilty or not to plead guilty.

D. Rep*y by the respondent.

6. The fespondent has contested the complaint on the following grounds: -

/-
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q

a

9
b
T

e

a

0

That the answering respondent is one of the leading real estate
developers in the State of Haryana and NCR. It has several projects across

the state, and such has built a great reputation for having the highest

pality of real estate developments.

That one of its marquee projects is the “Basera”, located in sector 79&79-
Br Gurugram, Haryana. The complainant approached the respondent,
nfaking enquiries about the project, and after thorough due diligence and

cpmplete information being provided to him, sought to book an

partment in the said project. The complainant submitted an application

fqr allotment of a unit in the above noted project.

That accordingly on 04.09.2015, she was allotted unit bearing no. 0910,

I floor, tower - 2, having a carpet area of 473 sq. ft. (approx.) with
plcony area of 73 sq. ft. for the total consideration of Rs.19,28,500/-.

nat consequentially, after fully understanding the various contractual
i

sfipulations and payment plans forthe said apartment, the complainant

fecuted the flat buyer’s agreement dated é0.04.2016. It is pertinent to

njention that the parties are bound by the agreement executed by them
apd its terms and conditions.
That as per clause 3.1, read as “subject to force majeure circumstances,

inftervention of statutory authorities, receipt of occupation certificate

*]d allottee/buyer timely complied with all its obligations, formalities,
I documentations, as prescribed by developer and not being in default

der any part thereof and flat buyer agreement, included but not
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—_—

fmited to the timely payment of instalments of the other charges as per
the payment plan stamp duty and registration charges, the developer
flroposes to offer the possession of the sad flat to the allottee/buyer’s
WJith in a period of 4 years from the date of approval of building plans and
dnvironment clearance, whichever is later.

That in interregnum, the pandemic of covid-19 has gripped the entire
pation since March 2020. The Government of India has itself categorized
fhe said event as a ‘Force Ma}em:?;} condition, which automatically
¢xtends the timeline ofohanding._’é*éér posseéssion of the apartment to the
fomplainant. Thereafter, it would be apposite to note that the
bonstruction of the project is in full swing, and the delay if at all, has been
due to the government-lmposed lockdowns which stalled any sort of
construction actmty The project is at full swing and the possession is
broposed to be offered soon.

The force majeure clause 1t is clear that ti'ne occurrence of delay in case
of delay beyond the control of the respondent including but not limited
lto the dispute with" the construction agencies employed by it for
[completion of the project and not a delay on account of the respondent
for completion of the project.

That the timeline stipulated for delivering the possession of the unit was
on or before 4 years after obtaining the requisite approvals of the

building plans and environment clearance, whichever. The respondent

had endeavour to deliver the property within the stipulated time. The
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-

bspondent earnestly had endeavored to deliver the properties within

the stipulated period but for reasons stated in the present reply could not

o

pmplete the same.

That the project “Basera’ is registered under the authority vide

—

boistration certificate no. 108 of 2017 dated 24.08.2017. The

—

egistration is valid till 31.01.2020 and the respondent has already

03

pplied for due extension.

That the possession of the saldpremlses was proposed to be delivered
By the respondent to the apar:tmeﬁt allottee by 21.01.2020 subject to
Jbrce majeure conditions. The ‘respondent; and its officials are trying to
¢omplete the said project as soon as possible and there is no malafide
intention of the respbngent to get the delivery of project, delayed, to the
Tllottees. Due to Ordefé alsoi passe.d by the Environment Pollution
Prevention & Control) Authority, the construction was/has been
stopped for a considerable period-day dlile to high rise in pollution in
Delhi NCR. \

P‘hat compounding all these extraneous considerations, the Hon’ble
Pupreme Court vide order dated 04.11.2019, imposed a blanket stay on
hll construction activity in the Delhi- NCR region. It would be apposite to
fote that the ‘Basera’ project of the respondent was under the ambit of
Pthe stay order, and accordingly, there was next to no construction activity
[for a considerable period. It is pertinent to note that similar stay orders

have been passed during winter period in the preceding years as well,
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—

P, 2017-2018 and 2018-2019. Further, a complete ban on construction
ak:tivity at site invariably results in a long-term halt in construction

activities. As with a complete ban the concerned labor was let off and

~t

hey travelled to their native villages or look for work in other states, the

e B

esumption of work at site became a slow process and a steady pace of

donstruction as realized after long period of time.

- |

hat the pandemic of covid-19 has had devastating effect on the world-
Wwide economy. However, unlilgg:.the_.ggricultural and tertiary sector, the
ihdustrial sector has been severally hlt by '_ghe pandemic. The real estate
4ect0r is primarily dep«lendent;n its llazt‘)g(;umforce and consequentially the
dpeed of construction, Due to government-imposed lockdowns, there has
been a complete sto"pp§ge on all construction activities in the NCR Area
{ill July 2020. In fact, thé ’éntire labour forcc-;: employed by the respondent
were forced to return‘to their hometowns, leaving a severe paucity of
abour. Till date, there is shortage of laboulr, and as such, the respondent
as not been able to employ tlie requisite labour necessary for
rompletion of its projects. The Hon'ble Supreme Court in the seminal
rase of Gajendra Sharma v. UOI & Ors, aS well Credai MCHI & Anr. V.
JOI & Ors has taken cognizance of the devastating conditions of the real
bstate sector and has directed the UOI to come up with a comprehensive
sector specific policy for the real estate sector. In view of the same, that
the pandemic is clearly a ‘Force Majeure’ event, which automatically

extends the timeline for handing over possession of the apartments.
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Copigs of all the relevant documents have been filed and placed on the
recorfl. Their authenticity is not in dispute. Hence, the complaint can be
decidpd based on these undisputed documents and submission made by
both the parties.

lur'ishiction of the authority

The respondent has raised a preliminary submission/objection the
authc{nty has no jurisdiction to entertam the present complaint. The
objecfion of the respondent regardlng relectlon of complaint on ground of
jurisdiction stands rejected. The authority observes that it has territorial as
well 3s subject matter jurisdiction to a;&jliﬁicaée the present complaint for
the rdasons given below.

E.1 Territorial jurisdiction

As Pgr notification no. 1/92/2017-1TCP dated/14.12.2017 issued by Town
and Qountry Planning Department, the jurisdiction of Real Estate Regulatory

Authg@rity, Gurugram shall be entire Gurugram District for all purpose with

office]s situated in Gurugram. In the present ca%e, the project in question is
situa

ed within the planning area of Gurugram District, therefore this
authqrity has complete territorial jurisdiction to deal with the present

compjlaint.

E. Il §ubject matter jurisdiction
Sectign 11(4)(a) of the Act, 2016 provides that the promoter shall be
respdnsible to the allottee as per agreement for sale. Section 11(4)(a) is

reprdduced as hereunder:
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Section 11

(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to the
association of allottees, as the case may be, till the conveyance of all the
apartments, plots or buildings, as the case may be, to the allottees, or the
common areas to the association of allottees or the competent authority,
as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under this
Act and the rules and regulations made thereunder.

view of the provisions of the Act quoted above, the authority has

compjlete jurisdiction to decide the complaint regarding non-compliance of

obliggtions by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainant at a later

stage

Findi

f
ngs on the objections raised by the respondent.

F.1 @bjection regarding force majeure conditions:

The n

the tq

espondent/promoter has raised the contention that the construction of

wer in which the unit of the complainant is situated, has been delayed

due fo force majeure circumstances such as clilelay in shortage of labour,

impl¢mentation of various social schemes by Government of India,

demd

weat

netisation, lockdown due to covid-19 various orders passed by NGT,

ner conditions in Gurugram and non-payment of instalment by

diffegent allottees of the project. But all the pleas advanced in this regard are

devo

comy

&

d of merit. It is observed the plea advanced cannot be taken as the

lainant was never a party to said contract and thus, there was no privy
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of cotract. Further, the respondent has taken a plea that there was a delay
in coflstruction of the project on account of NGT orders, orders by EPCA,
ordets by Hon'ble Supreme Court of India, etc but did not particularly specify
for which period such orders has been made operative. Though some
allottees may not be regular in paying the amount due but whether the
interkst of all the stakeholders concerned with the said project be put on
hold F?lue to fault of on hold due to fault of some of the allottees. Thus, the
pronjoter/respondent cannot beég_iv_e:r;};any leniency on based of aforesaid

reas¢ns. It is well settled principle that'a person cannot take benefit of his

own rwro ng.

F.11| Objection regarding delay in completion of construction of project
due to outbreak of Covid-19.

Frorh the bare reading of the possession clause of the flat buyer agreement,
it bgcomes very clear that the possession of the apartment was to be
deliyered by 22.01.2020..The respondent in its reply pleaded the force

maj¢ure clause on the ground of Covid-"19. The High Court of Delhi in case

no. §.M.P (I) (COMM.) No. 88/2020 & LAs. 3696-3697/2020 title as M/S
HAILIBURTON OFFSHORE SERVICES INC VS VEDANTA LIMITED & ANR.
29.¢5.2020 it was held that the past non-performance of the Contractor
canbot be condoned due to the COVID-19 lockdown in March 2020 in India.
ThelContractor was in breach since September 2019. Opportunities were given
to the Contractor to cure the same repeatedly. Despite the same, the Contractor
could not complete the Project. The outbreak of a pandemic cannot be used as

an pxcuse for non-performance of a contract for which the deadlines were
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much| before the outbreak itself Thus, this means that the
respopdent/promoter has to complete the construction of the
apartment/building by 22.01.2020. The respondent/promoter has not given
any r¢asonable explanation as to why the construction of the project is being
delaypd and why the possession has not been offered to the
compjainant/allottee by the promised/committed time. The lockdown due
to papdemic in the country began on 25.03.2020. So, the contention of the
respondent/promoter to invoke the force majeure clause is to be rejected as
it is 4 well settled law that “No one can take benefit of his own wrong”.
Morepver, there is nothing on record _to show that the project is near
compfletion, or the developer applied for obtaining occupation certificate.
Thus]in such a situation, the plea with regard to force majeure on ground of
Covid- 19 is not sustainable.

Find|ngs on the relief sought by the complai:nant

G.1 Pirect the respondent to hand overthe possession of the said unit with
the amenities and specifications as promised in all completeness
E/ithout any further delay and not to hold delivery of the possession for

ertain unwanted reasons much outside the scope of buyer’s
greement.

G. 11 Pirect the respondent to pay the interest on the total amount paid by
the complainant at the prescribed rate of interest as per the Act 0f 2016
rom due date of possession till date of actual physical possession as the
hossession is being denied to the complainant by the respondent in
bpite of the fact that the complainant desires to take the possession.
G.II1 Pirect the respondent to pay the balance amount due to the
romplainant from the respondent on account of the interest, as per the
ﬁuidelines laid in the Act of 2016, before signing the conveyance deed/
ale deed.
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14. In thq present complaint, the complainant intends to continue with the
projedt and is seeking delay possession charges as provided under the

provigo to section 18(1) of the Act. Sec. 18(1) proviso reads as under.

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession of
an apartment, plot, or building, —

Provided that where an allottee does not intend to withdraw from
the project, he shall be paid, by the promoter, interest for every
month of delay, till the, handmg over of the possession, at such rate
as may be prescribed.” " %

15. As pey clause 3.1 of the ﬂat buyer agréement provides for handing over of
possgssion and is reproduced WA g

3.1. POSSESSION

“Subject to force majeure circumstances, intervention of Statutory
Authorities, ‘receipt ‘of occupation certificate and Allottee/Buyer
having timely complied with all its 'obligations, formalities, or
documentation, as prescribed by the gevefoper and not being in
default under any part hereof and Flat Buyer’s Agreement, including
but not limited to the timely payment,of installments of the other
charges as per payment plan, Stamp Duty and registration charges,
the Developers Proposes to offer possession of the said Flat to the
Allottee/Buyer within a period of 4 (four) years from the date of
approval of building plans or grant of environment clearance,
(hereinafter referred to as the ‘Commencement Date") ,
whichever is later. The Developer also agrees to compensate the
Allottee/Buyer @ Rs.5.00/- (Five rupees only) per sq. ft. of the area of
the flat per month for any delayin handing over possession of the Falt
beyond the given promised period plus the grace period of 6
months and upto offer letter of possession or actual physical
possession whichever is earlier”.

16. Atthpoutset, it is relevant to comment on the preset possession clause of the
agre¢ment wherein the possession has been subjected to all kinds of terms

and ¢onditions of this agreement and application, and the complainant not

being in default under any provisions of this agreement and compliance with
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all prqvisions, formalities and documentation as prescribed by the promoter.

The

dfafting of this clause and incorporation of such conditions are not only

vagud and uncertain but so heavily loaded in favour of the promoter and

againrst the allottee that even a single default by the allottees in fulfilling

formdlities and documentations etc. as prescribed by the promoter may

makd the possession clause irrelevant for the purpose of allottee and the

comrhitment date for handing over possession loses its meaning. The

incoﬂporation of such clause in 'th:_'t:;€ bﬁyer developer agreement by the

pronfoter is just to evade the liability towards timely delivery of subject unit

and

tp deprive the allottee of his right accruing after delay in possession. This

is jugt to comment as to how the builder has misused its dominant position

and

dirafted such mischievous clause in the agreement and the allottee is left

with|no option but to sign on the dotted lines. |

17. Dueldate of handing over possession and admissibility of grace period:

The

promoter has proposed to hand-over the possession of the said flat

witHin a period of 4 yez:u's from the date of approval of building plans

(19

[12.2014) or grant of environment clearance, (22.01.2016) (hereinafter

refekred to as the “Commencement Date”), whichever is later and has sought

further extension of a period of 6 months (after the expiry of the said time

perfod of 4 year) but there is no provision in relation to grace period in

Affc
reld

res

{A_/

rdable Group Housing Policy, 2013. As such in absence of any provision
ted to grace period, the said grace period of six months as sought by the

hondent/promoter is disallowed in the present case.
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18. Admiksibility of delay possession charges at prescribed rate of interest:

However, proviso to section 18 provides that where an allottee does not

intenfl to withdraw from the project, he shall be paid, by the promoter,

interg¢st for every month of delay, till the handing over of possession, at such

rate 4s may be prescribed and it has been prescribed under rule 15 of the

rules| Rule 15 has been reproduced as under: -

19. The

Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18 and
$ub-section (4) and subsection (7) of section 19]

(1)  For the purpose of proviso to section 12; section 18; and sub-sections
(4) and (7) of section 19,.the “interest at the rate prescribed” shall be
the State Bank of India highest marginal cost of lending rate +2 %.:
Provided that in ¢ase the State Bank of India marginal cost of lending
rate (MCLR) is notin use, it shall be replaced by such benchmark lending
rates which the State Bank of Indiamay fix from time to time for lending
to the general public.

legislature in its wisdom in the subordinate legislation under the

proviision of rule 15 of the rules, has determined the prescribed rate of

intefest. The rate of interest so determined by the legislature, is reasonable
y o |

and

f the said rule is followed to award the interest, it will ensure uniform

pradtice in all the cases: '

20. Con
the
is 8
of l¢

21. The

sequently, as per website of the State Bank of India i.e., https://sbi.co.in,

marginal cost of lending rate (in short, MCLR) as on date i.e., 27.07.2023
75%. Accordingly, the prescribed rate of interest will be marginal cost
nding rate +2% i.e., 10.75%.

definition of term ‘interest’ as defined under section 2(za) of the Act

proides that the rate of interest chargeable from the allottee by the

(A
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promgter, in case of default, shall be equal to the rate of interest which the
promgter shall be liable to pay the allottee, in case of default.

Therdfore, interest on the delay payments from the complainants shall be
charged at the prescribed rate i.e., 10.75% by the respondent /promoter
whicll is the same as is being granted her in case of delayed possession
charges.

On c¢nsideration of the circumsta__nt:‘es‘_,:. the documents, submissions and
based on the findings of the authonty .'regarding contraventions as per
provisions of rule 28(1), the au_thority is satisfied that the respondent is in
contfavention of the p:rgxdsions;:gf _t_ﬁe Act. By virtue of clause 3.1 of the
agre¢ment executed bet;@een the parties-on 30.04:2016, the possession of
the qubject apartment was to be delivered within stipulated time within 4
year} from the date of approval of building plan i.e. (19.12.2014) or grant of
envifonment clearance 1e (22.01.2016) wh-ic%lever is later. Therefore, the
due |date of handing over possession is calculated by the receipt of
envifonment clearance dated 22.01.2016 which comes out to be 22.01.2020.
As fgr as grace period is concerned, the same lis disallowed for the reasons
quofed above. Therefore, the due date of handing over possession comes out
to bp 22.01.2020. (Mistaken by mentioned on 22.01.2022 in the proceeding
of te day dated 27.07.2023 at para 2 which may be read as 22.01.2020.) The
resjondent has failed to handover possession of the subject unit till date of
thislorder. Accordingly, it is the failure of the respondent /promoter to fulfil

its pbligations and responsibilities as per the agreement to hand over the
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possefsion within the stipulated period. The authority is of the considered

view fhat there is delay on the part of the respondent to offer of possession

of thelallotted unit to the complainant as per the terms and conditions of the

agreenent to sell dated 30.04.2016 executed between the parties. It is

pertifjent to mention over here that even after a passage of more than 3.6

years|neither the construction is complete nor an offer of possession of the

allottkd unit has been made to-the allottee by the builder. Further, the

authdrity observes that there is no document on record from which it can be

ascertained as to whether the respondent has applied for occupation

certificate/part occupation certificate or what 'li's the status of construction

of th¢ project. Hence, this project is to be treated as on-going project and the

prov|sions of the Act shall be applicable equally to the builder as well as

allotfees. ,

Acc

dingly, the non-compliance of -the mandate contained in section

11(4)(a) read with section 18(1) of the Act on the part of the respondent is

established. As such, the complainant is entitled to delay possession charges

at rdte of the prescribed interest @ 10.75% pa. w.e.f; 22.01.2020 till actual

handing over of possession or offer of possession plus two months,

whi

hever is earlier, as per section 18(1) of the Act of 2016 read with rule

15 df the rules.

G.IUDirect the respondent not to force the complainant to sign any

ol

Indemnity cum undertaking indemnifying the builder from anything
legal as a precondition for signing the conveyance deed.
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The rdspondent is directed not to place any condition or ask the complainant
to sigp an indemnity of any nature whatsoever, which is prejudicial to their
rightqas has been decided by the authority in complaint bearing no. 4031 of

2019ltitled as Varun Gupta V. Emaar MGF Land Ltd.

G.V. ;lirect the respondent not to charge anything which not the part of the
ayment plan as agreed upon.

The respondent shall not charge anything from the complainants which is

not the part of the buyer’s agreement.

fter completing in all aspect to the complainant and not to force to
eliver an incomplete unit.

In thp present matter, the allottee has already paid more than 100% of the

G.Vl.tirect the respondent to kindly .ﬁa’ndover the possession of the unit

sale fonsideration of the subject lolsn'if.. ana;fhe due date of the completion of
the nit expired more than 3.6 years back. There may be some delay which
can pe explained but not such a long period. The project where the
complainant was allotted the unit is still incom;plete and OC of the same has
not peen received. The respondent is legally bound to meet the pre-
reqisites for obtaining an occﬁpatio'n“cert;iﬁcate from the competent
authority. The promoter is duty boﬁnd to obtain OC and hand over
posdession only after-obtaining OC. So, the respondent is directed to
complete the project and obtain occupation certificate and offered the
posgession of the subject unit to the complainant.

G.VIL. Direct the respondent to provide the exact lay out plan of the said unit.
As ter section 19(1) of Act of 2016, the allottee shall be entitled to obtain

infdrmation relating to sanctioned plans, layout plans along with

spefifications approved by the competent authority or any such information
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provided in this Act or the rules and regulations or any such information

relatipg to the agreement for sale executed between the parties. Therefore,

the rpspondent/promoter is directed to provide details of license and

statufory approvals to the complainant within a period of 30 days.

Diredqtions of the authority

Hencp, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of obligations

cast §pon the promoter as per the function entrusted to the authority under

sectipn 34(f):

i.

ii.

iil.

[Fhe respondent is directed t‘,ow";iay__fi_rgtéres;t to the complainant against
the paid-up amouﬁf at the prescribed rate of 10.75% p.a. for every
Imonth of delay from the due date of possession i.e, 22.01.2020 till a
valid offer of possession plus two months after obtaining occupation
certificate from the competentauthority, as per section 18(1) of the Act
of 2016 read with rule 15 of the rules. |

The respondent shall not charge anything from the complainant whi;:h
is not the part of the flat buyer’s agreement.

The complainant is directed to pay ourtstanding dues, if any, after
adjustment of interest for the delayed period and after clearing all the
outstanding dues, if any, the respondent shall handover the possession

of the allotted unit.
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iv. The respondent is directed to offer the possession of the allotted unit
Within 30 days after obtaining occupation certificate from the
cpmpetent authority.

v. ‘The arrears of such interest accrued from due date of possession i.e.,

| |

2.01.2020 till the date of order by the authority shall be paid by the
flromoter to the allottee within a period of 90 days from date of this
dqrder and interest for every i‘n_.onth of delay shall be paid by the
jromoter to the allottees before 10% of the subsequent month as per
fule 16(2) of the rules.

vi. The rate of interest chargeable from the aillottees by the promoter, in
¢ase of default shall be charged at the prescribed rate i.e., 10.75% by the
fespondent/promoter which is the. same rate of interest which the
promoter shall be lial?%le to pay the allottees, in case of default i.e., the
lelayed possession cl'olawrges as per secti(;nFZ[za) of the Act.

30. Complaint stands disposed of.

31. File Je consigned to registry. l

Vil—
Dated: 27.07.2023 (Vijay Kimar Goyal)
Member
Haryana Real Estate
Regulatory Authority,
Gurugram
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