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BEFORE THE

Shri Pardeep
R/o Manorma Gali V.P.O, Wazirabad,
Sector 52, Gu Haryana.

M/s Apex Buildwell PvL
Regd. Office: Plot No.2
Sector-321,

CORAM:
Shri Samir Ku
Shri Subhash C

APPEARANCE:
Shri Sushil Yadav
Shri Sandeep

1.. A cornplaint

the Real

with rule 2

Development)

Kumar, against

account of vio

agreement

number 999, floor, block/tower 'lris' in

llBT of 201,9

RYANA REAL ESTATE ULATORY
ORITY, GURUGRAM

Complaint no.
First date ofheari
Date of decision

LLBT of?Ol9
30.07.2019
20.08.2019

mplainant

pondent

Member
Member

mplainant
pondent

section 31 of

Act,2016 read

ulation and

ules, 2017 by the complai t Shri Pradeep

promoter M/s Apex Buil Pvt. Ltd., on

n of the clause 3(a) of the a buyer's

on 04.03.2013 in of apartment

project 'Our
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Homes' for not handing over possession by the due date i.e.

02.06.2(117 which is an obligation of the promoter under

section t1(4)(a) of the Act ibid.

2. Since, the apartment buyer's agreement dated 04.03.2013 was

executed prior to the commencement of the Real Estate

[Regulation and Development) Act, 2016, so the penal

proceedings cannot be initiate$retrospectively. Therefore, the
,,-:"; "'+ 

*

authority has decided to,ti.b'htthis complaint as an application
'j" "'^"; " : :i. :.,,

for non-compliancebf,statirtgry obl-ftation on the part of the

on ofsecresprondent in terms of the provision of section 34,[0 of the Act

ibid.

3. The partrculars .ot the cornplaint ,as under: -

t. N ame and location of the projeit ii6ur Homes", Sector
37-C, Gurugram

2. P,roject area 1,0.744 acres
3. Nature of the project Affordable group

housing colonv
4. DTCP license no.

.1.,-g,, f 2072 dated
22.02.2012

5. Registered vide no. 40
of2O19 dated
08.07.201-9

6. RERA registration valid up to 01.12.2019
7. Apartment/unit no. 999 on 9th floor,

block/tower 'lris'
8. Apartment measuring 48 sq. mtr. of carpet

area
9. Date of execution of apartment

buyer's agreement
04.03.2013

10. Payment plan Time linked plan
(page no.43 of the
complaint)
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GURUGRAM Complaint no. 1187 of 20L9

agreement dated 04.03.2013 is available on record for the

aforesaid apartment according to which the p,lrssession of the

same was to be delivered by 02.06.201-",7. Neithelr the

respondent has delivered the possession of thr: said unit as on

date to the complainant nor it has paid any cDmpensal.ion as

per clause 3(c)[iv) of apartment buyer's agreement dated

04.03.2013. Therefore, the promoter has not fulfilled its

committed liability as on date.

4. The details provided above harze been checkerI on the basis of

record available in the case file which have be.len provided by

the complainant and the respondent. An aperrtment b,uyer's

I POORNIMA RAo i

I _uc+ rsstsur_ , I

LI, Basic sale price as per clause
1.2(a) of apartment buyer's
agreement

Rs.16,00,000/-

L2. Total amount paid by the
complainant till date

Rs.15,20,000/- [as per
letter of intimation of
due instalment dated
06.09.2014 atpaee 47)

13. Consent to establish granted on 02.12.2013
L4. Date of delivery of possession as

per clause 3(a) of apartment
buyer's agreement
(36 months + 6 months grace
period from the dhte,,0f, , . ,

commenceme nt of.cqh,itr[ction
upon receipt of all abb't'ovel3l

02.06.2077
(calculated from
consent to establish i.e.
02.72.20t3)

15. Delay in handing over possession
till date i.e.20.08.20119: ,

2years 2 months 18
days

L6, Rs.10/- per sq. ft per
month of the carpet
Err€a;of the said
apartment for delay.
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Taking cognizance of the compraint, the authority issued

notice to the respondent for filing reply and appearance. The

case carme up for hearing on 30.07.2019 and 20.08.2019. The

reply filed on behalf of the respondent on r}.o4.zo19 has been

perusecl by the authority.

Facts o,f the complaint

The complainant submitte*#rt*lilying on the promises and

understandings given ndent in the advertisement,

Pradee;: Kumar, booked an apartment admeasuring 48 sq.

mtrs. in aforesaid project of the respondent for total sale

difft:rent cheques on dilTerent dates.rr \lrllsl ErrL LIdLgS.

The cornplainant submitted that as per apartment buyer,s

agreemr::nt the respondent had allotted a unit bearing no.999,

on g)tt' fl,)or, in tower-lrjis having carpet area of 48 sq. mtrs, to

the r:omplainant. As per para no.3[a) of the apartment buyer,s

agreremr]rnt, the respondent had agreed to deliver the

poss;ession of the apartrnent within 36 months from the date

of comnrencement of construction with an extended period of

06 months.

Complainr no. 1187 of 2019

5.

6.

consideration is Rs.L15,00,ooo/- which. includes BSp, car

parking IFM$ club membership, pLC etc. The complainant

7.

AUTHENTICATED

POORNUAA NAO
tloll E$llal Page 4 of 18
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The complainan

see that co

present at the

The only in

the project wi

payment as per

apartment and

phone calls

respondent has

apartment to

9. The com

constructio

booked with

by 04.09.20L5

reasons best kn

shall pay to the

ft. per month of

pertinent to m

such of nominal

10. The compla

apartment b

by the respo

period of delay unjust and the respondent

Page 5 of 18

regularly visited the site but surprised to

work is not in progress nd no one was

e complainant.te to address the queries of

of the respondent was to ta payments for

receiving theut completing the work. Desp

nds raised by the respo ent for the said

uests and minders over

of the lainant, the

of the allotted

period.

seen that the

rtment was

with

iver the same

time for the

3(c)iii of the

it was agreed

1LB7 of2019

:.,..,,
submitted that it

submitted

Cent.

as per clau

s agreement clated 15.03.20

t that in case of any delay, respondent

mplainant a compensation Rs.10/- per sq.

e carpet area ofthe apa It is however,

on here that a clause of mpensation at

month for therate of Rs.10/- per sq. ft.

exploited the



11.

L2. The

i.

ii.

AUTHENTICATED

POORNIMA NAO
ttoa atsEt&l

HAR

nant by not providing the n of the apartment

a delay from the possession plan. The

merely by mentioning at cannot escape the liabi

on clause in the

plainant submitted that on ground of parity and

subjected to pay thethe respondent should also

same of interest t is liable to pay

in on the amou mplainant @18% per

be co e date of possession

complainant.

and unjustified?

over of apartment to

nded by the

igher i.e.79o/o which is

Page 6 of 18

ntno. tlBT of20l9

comp

even

respo

compe

The co

equity,

annum

till the

Issues

rt

ether there

complainant?

rethdi 
'lge 

3 
l$ierept's4qt"h

. :,'t ,ir X':'r, '

pondent/developer is very

13. Relief

justified and not reasonable?

nt is seeking the fol
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r€tq q{i GURUGRAM



ffiHARERA
ffiGURUGRAM

15. The

1,4.

under

16.

AUTHENTICATED

POORNII'IA NAO
lail lllltlarlr

t1B7 of20t9

To direct respondent to handover possession of

the along with prescribed i per annum

the actualfrom the

possession

Any other

and prope

complaina

Respondent's

The respondent

any real cau

the complai

the respo

case pertains

therefore,

present m

and hence the p

maintainable is

The respondent

file the present

mised date of delivery

of the d Act is empowe

f the apartment is delivered complainant.

rity deems fitf which this hon'ble au

may also be granted in favour of the

t does not have

complaint and

only to harass

p for in the

of the compensation,

ri iction in the

cer appointed

t complaint filed under

for the same

2B being non

able to be rejected/ right-away.

bmitted that the complaina is estopped to

laint due to his own acts conduct. The

plan chosen terms agreed between the rties are very
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much binding on the applicant. The failure to pay the due

amounLs in a timely manner by so many of the allottees

including the complainant have led to multiple problems and

extra crrsts on the respondent leading to further delays. The

construrction work of the same is on full swing and the

respondent has, pending the issue of renewal of license, even

started offer of posses:ifllTfffi in the apartments in first

phase.

1,7. The respondent submitted that tre it very well committed to

the dev,elopment of the real estate project and the delay being

occasioned for delivering the possession of the project is only

becaust'r of explainable and extendable as per clause 3tb)(i)

18.

bearing no. 13 of 2012 dated zz.oz.zol2, the respondent

applied for all other relevant permissions and could secure the

BRIII for sanction of building plans only on 07.05 .2013 and the

consent to establish by the office of HSpcB, panchkula was

only granted on 02.1,2.2013. Since then the respondent is

continuing the construction of the project, but to the misery

the licerrse so granted r:xpired on 21,.02.2016 i.e. prior to the

Page B of 18
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permissible

lL.02.20L6,

license from

received despi

1,9. The respondent

Estate (

application

of 20t2, the

leading to fu

funds in

20. The res

hard trying

approvals

the speed

completed

May 201,7. The

has to face

AUTHENTICATED

POORHIT{A tAO
uil[3attN

of construction of 36 and since

respondent is seeking the

Office of DGTCP, Haryana w

al of the

force on 28.07. 01,7

sanctions from

who is suffering

ich is yet to be

best efforts of the responden

further submitted that the ions of Real

n and Development) Act, 16 came into

res t duly filed an

2 due to lapse license no. 13

L9.01,.201,8

restrictions of

respondent is

ions and

had the

pondent, given

uld have duly

period by

nt submitted that it is e respondent

due to the delay that is being ioned and

charges and costs and

1,L87 of 2079

the above ions renewed.

in getting all
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27. The respondent submitted that

apartment buyer's agreement execu

it was agreed between the parties .

hand or/er the possession of the a

with a grace period of six mo

commencement of construction o

receipt of all project related appro

building plan/revised building
I t,1,, ,,., i 

r

concerned authorities including th

similar vision department, traffi

control department etc., as may be

carrying on and completing thejsaid

maj uere, restraint5 oflregtrictions

Further as per elause 3[bJ of thd

between the parties that$e date o

extenderd in the following situation:

i. Th:l completion of the said lo

housing project including the

reason of non-availability of s

building materials, or water su

slow down, strike or, lock out

reason of war or enemy acti

earthquake or any act of god

Complaint no. 1LB7 of 2019

per clause 3 of the

with the complainant,

hat the respondent shall

ment within 36 months

ths from the date of

the complex upon the

als including sanction of

n and approval of all

Qre service department,
;*trr- ,,"flepartment, pollution\1\ ,:,
qufred for commencing

Cprnplex subject to force
l-:, li.. I

m ;dny co de/autho rities.

ment, it was agreed

the possession shall get

fi ':,::,ii i= 
l.li

i-.cby ffordable group

partment is delayed by

and/or cement or other

ply or electric power or

r civil commotion or by

or terrorist action or

r due to circumstances

Page 10 of 18POORNtIiA NAOuG{ ass5le,
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AU?HENTICATED

POORNIMA RAO
ttGAL ittittanl

beyond the and control of the

any act, order, rule or modi

governmen and/or any other public

due to delaying sanctionauthority o

building/zo ng plans/grant of occu

for any reason beyond the control o

then the

shall be

possession

ii. [f as a

legisla

that

any oth

account of

sanction

occu

not in a position to hand over

of the then the developer

though not nd to do so at its sole di

the ', applicability and/or

legislation, rule, order or notification

app courts, tribunals and/or au

Page 11 of 18

LLBT of2079

agrees th

n of time

oper or due to

on of the

r competent

any revised

certificate or

the developer,

the developer

r offering the

by any

n notification

rnment or

thority or on

or any other

r issuance of

thorities, the

possession

, if so advised

ion challenge

cy of such

moving the

ties.



2,1,. The rr:spondent submitted that the complete real estate

industry is under pressure of delivery and the availability of

skilled manpower and material is at its all-tirne low and

thereby, the respondent cannot be penalised for the delay

being occasioned. In any case the respondent company does

not gain anything by delaying the project and is rather

committed to deliver the project in the best standards of

quality' and performance, on the other hancl, even the

respondent company due to the uncontrollable delay in the

delivery of the project is suffering because it has to pay the

huge f,,:es for renewar of Iicenses. More so the respondent

compary had to pay higher renewal charges as per the higher

EDC charges due to the uncontrollable delays.

ffi
ffi
{Et! wi

HARERA
GURUGI?AM Complaint no. L1B7 of Z0l9

23. The re:;;pondent submitted that this honourable forum does

not har,'e the subject matter jurisdiction as the respondent

hav'e not violated or contravene any of the provir;ions of the

newly promulgated Act or the Rules made thereunder.

The res;rondent submitted that though the said pro,iect is going

behind schedule of delivery, however the respondent have

through out conducted the business in a bona fide manner and

the delay occasioned had been beyond the control of the

responclent, the complainant has no cause of action to file the

24.

Page 12 of 18
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present com t as the delay so occasioned very much due

to the factors contemplated.

of issues:

After consideri g the facts submitted by complainant,

reply by the t and perusal of on file, the

issues wise find ngs of the authority are as u

ILBT ofZ0L9

With respect to

authority came

the a by the plainant, the

clause 3( of apartment

buyer's in handing

over the

clause of rsion of the

the date offlat was to

period of 6

months) upon ted provals. In the

present ted to the

respondent regarding the

possession said unit is reproduced belo

"3(a) offer possession

...the proposes to handover the
the said within a period of thirty-six

period of 6 Months, from
i) Months

with g date of
of construction upon of all

project o p p rov als including sa n ctio n
plan and approvals of all

building
plan/ ed
authorities uding the fire service depa , civil

pollution

per the said

aviation d , trffic department

Page 13 of 18
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trol department etc. a.s be required
mpleting themencing, carrying on and

subject to force restraints
riction from any court/au

Accord ngly, the due date of was 02.06.2017 and

the n has been delayed by years 2 months and l_B

days I the date of decision. The ndent is charging

exorbi nt interest at of 1.Bo/o per annum to be

payment by thecompo nded q

comp nant for terms of clause 2(t) ot

for
said

or

the sai

by the

mischi

as also

Ltd.

Bo

agree pensation payable

nth of the carpet

area of clause 3(cJ[iv) of

nt bu very nominal and

unjust. The termi have been drafted

pletely one sided

in para 181 of M Suburban Pvt.

UOI and others. A.p 279

HC bench held that:

of 2077), wherein the

ts entered into with purchasers were
riably one sided, standard. t agreements prepared

the builders/developers and wh were overwhelmingly in
'r 

favour with unjust clauses on delivery, time for
'igations to obtain

Page 14 of 18

veyance to the society,
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occupa

had no

Thus, the

of the subject

apartment b

under section

failed to fulfil

promoter is li

15 of the Rules

prescribed

possession.

Findings of

The authori

complaint in

promoter as

Itd. leaving

adjudicati

stage. As

L4.L2.2017 iss

the jurisdiction

shall be entire

28.

AUTHENTICATED

POORNI'IIA NAO
UGA lltlllarll

one-sided

obl

e und

ib

in

project in q is situated within the

Page 1.5 of 18

1.t87 of 201.9

'completion certificate etc. lnd, 'ual purchasers
or power to negotiate and to accept these

fs."

t has failed in handing r the possession

as per the terms and nditions of the

s agreement and its obl n as envisaged

promoter has1[+)(a) of the Act ibid. As

n11 the Act ibid, the

B(11 p read with rule

lainant, at the

the offer of

ofo

to decide the

igations by the

7-ITCP dated

M/, R MGF Land

decided by the

nant at a later

notification no. t/92/20

ed by Town & Country Plann Department,

Real Estate Regulatory rity, Gurugram

Gurugram District. In the p nt case, the

anning area of
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Gurugrarm District, therefore this authority has complete

territorial jurisdiction to deal with the present complaint.

29. The conrplainant reserves his right to seek compensation from

the prornoter for which he shall make separate application to

the adjurdicating officer, if required. The complainant made a

submiss;ion before the authority under section 34 (0 to ensure

co m p I i an ce / o b li gati o n s-. promoter as mentioned

under srection 11 of the The complainant requested

that necessary directions be,issued by the authority under

section 37 ofthb*

)-- -- - -'-

30. During [he proceedings dated 20.08.2019, it has been stated

by the counsel for the respondent that the project is; registered

with thrl: authority. Besides this, there is improvement w.r.t.

renewal of license and

project rryill bH cOmpl

31. As per clause 3[a) of apartment buyer's agreennent dated

04.(13.21:)13 for the unit in question, the possession was to be

handed over to the complainant within a period of 36 months

frorn thr,: date of commencement of construction upon receipt

of all prr:ject related approvals with a grace period of 6 months

and the cohse ht to establish was granted on 02.1,2.2013 hence,

the due date of possession was 02.06.201,2 andthe possession

HUpe that by the end of year, the
i.:

L;
l
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32.

(i) The respondent is directed to pay the interest at the

prescribed rate i.e. 10.450/oper annum for every month of

delay on the amount paid by the complainant frorn due

date of possession i.e. 02.06.2017 till the off'er of

possession.

The respondent is directed to pay the accrued interest till

date at the prescribed rate to the complainant within a

period of 90 days from the date of this order. Thereafter,

Page LT of 18

has been delayed by 2 years 2 months and 18 days till the date

of decision i.e. 20.08.2019. As such, the complainant is entitled

for delayed possession charges at the prerscribed rate of

interest i.e. 10.45 o/o per annum w.e.f. oz.06.zo..L7 asper section

1B(1) proviso of the said Act for every month of delay, till offer

of possession.

(ii)

Complaint no. 1187 of 2019
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33.

34.

AUTHENTICATED
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uc laSrl3rrral

HAR
GU11

monthly payment of in

ion so accrued shall be

ry subsequent month.

Iii i) complainant is directed to outstanding dues, if

', after adjustment of interest r the delayed period.

:s from the complainant

oed rate of interest i.e.t rcr

case of delayed

N$)/

anything from the

f the agreement.

gram

plaint no. 1187 of 2019

t till the offer of

d on or before 10th of

oromoter shall not cha
I

by the

ted to tl

Compl

File b

(subhash Chander Kush)
Memberl-3ffi

Estate Regulatory Authority, Gufiugramt..-..---Dated:20.
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