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BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,

GURUGRAM

Date of decisionz 16.08.2023

ORDER

1. This order shall dispose of all the 7 complaints titled above filed before

this authority under section 31 of the Real Estate (Regulation and

Development) Act,2016 [hereinafter referred as "the Act") read with rule

28 ofthe Haryana Real Estate (Regulation and Development) Rules,201ft
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NAME OF THE
BUILDER

M/S IREO PRIVATE LIMITED

PROIECT NAME IREO CITY CENTRI L

S. No. Case No. Case title Appearance

1 cR/1476/2022 Kilimanjaro Estate Private Limited Vs

IRE0 Private Limited
Sh. Garv Malhotra

Sh. M.K Dang

2 cR/1466/2022 Kilimaniaro Estate Private Limited Vs

IRE0 Private Limited
Sh. Garv Malhotra

Sh. M.K Dang

3 cR/7467 /2022 Kilimanjaro Estate Private Limited Vs

IRE0 Private Limited
Sh. Garv Malhotra

Sh. M.K Dang

4 cR/7465/2022 Kilimanjaro Estate Private Limited vs
IREO Private Limited

Sh. Garv Malhotra
Sh. M.K Dang

5 cR/1477 /2022 Kilimanjaro Estate Private Limited Vs
IREO Private Limited

Sh. Garv Malhotra
Sh. M.K Dang

6 cR/7527/2022 Kilimanjaro Estate Private Limited Vs

lRE0 Private Limited
Sh. Garv Malhotra

Sh. M.K Dang

7 cRl1s71/2022 Kilimanjaro Estate Private Limited Vs

IREO Private Limited
Sh. Garv Malhotra

Sh. M.K Dang

I
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(hereinafter referred as "the rules") for violation ofsection 11(41[a] ofthe

Act wherein it is inter alia prescribed that the promoter shall be

responsible for all its obligations, responsibilities and functions to the

allottees as per the agreement for sale executed inter se between parties.

2. The core issues emanating from them are similar in nature and the

complainant(s) in the above referred matters are allottees of the project,

namely, Ireo City Central situated at Sector-59, Gurugram being developed

by the same respondent/promoter i.e., M/s lreo Private Limited. The

terms and conditions of the buyer's agreements fulcrum of the issue

involved in all these cases pertains to failure on the part of the promoter

to deliver timely possession ofthe units in question, seeking refund ofthe

allotted unit.

3. The details of the complaints, reply status, unit no., date of agreement,

possession clause, due date of possession, total sale consideration, total

paid amount, and relief sought are given in the table below:

"lreo City Central" at sector 59, Gurgaon, Haryana.

3.9375 acres
56 of 2010 dated 31.07.2010 valid upto 30.07.2020

SU Estates Pvt. Ltd.

Registered
107 of 201-7 d,ared,24.08.2017 upto 30.06.2020

Possession Clause: 13.3 Possession and HoldinS Charges
Subject to Force Majeure, as defined herein and further subject to the Allottee having
complied with all its obligations under the terms and conditions ofthis Agreement and
not having defaulted under any provision(s) of this Agreement including but not
limited to the timely payment of all dues and charges including the total Sale
Consideration, registration charges, stamp duty and other charges and also subject to
the Allottee having complied with all formalities or documentation as prescribed by

I the Company, the Company proposes to offer the possession of the said Rental Pool

I Serviced Apartment to the Allottee within a period of 48 months fuom the date ol )/+

Complaint No. 1476 of 2022
and others

Proiect Name and
Location

Proiect area
DTCP License No.
Name ofLicensee

RERA Registration
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and others
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execution ofthis agreement ("Commitment Period"). The Allottee further agrees and
understands that the Company shall additionally be entitled to a period of 180 days
("Grace Period"), after the expiry of the said Commitment Period to allow for
unforeseen dela nd the reasonable controlofthe Company.
Occupation Certificate: Not obtained

Sr.
No

Complain
t No.,
Case

Title, and
Date of
filing of

complain
t

Date of
apartme
nt buyer
agreeme

nt

Unit
No.

Unit
adme
asurin

c

Due date
of

Possessi
on

Total
Sale

Conside
ration /
Total

Amount
paid by

the
complai

nant

Relief
sought

1. cR/7476/
2022

Kilimanja
ro Estate
Private
Limited

Vs
IREO

Private
Limited

DOF:
19.04.202

2

Reply
Statusl

30.t7.202
2

28.02.201,
7

R05-15,
6th Floor,
Tower-R

987 sq.
ft. 28.02.202

I

TSC: -

Rs.

7,7 6,50,
137/-

AP: - Rs.

s9,73,94

Refund

2. cR/7466/
2022

Kilimanja
ro Estate
Private

28.02.201
7

R04-15,
4th Floor,
Tower-R

987 sq.
ft.

28.02.202
7

t 5L: .

Rs.

7,7 6,50,
t37/-

Refund
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Limited
Vs

IREO
Private
Limited

DOFI
L9.04.202

2

Reply
Status!

30.11.202
2

AP: Rs.

59,73,94

cR/7467 /
2022

Kilimanja
ro Estate
Private
Limited

IREO
Private
Limited

DOF:
L9.04.202

2

Reply
Status:

30.77.202
2

28.02.20
L7

28.O2.202
7

p

TSC: -

Rs.

7,7 6,50,
73r/ -

APr Rs.

59,7 3,94

Refund

)
f

'l

R
,i(u1

RefundcR/1465/
2022

Kilimania
ro Estate
Private
Limited

Vs

28.02.20t
7

R03-15,
3rd Floor,
Tower-R

987 sq.
ft.

28.02.202
1

TSC: -

Rs.

t37/-

59,73,

PaEe 4 of 28

3. R05-15,
5th Floor,
Tower-R

987 sq.
ft.
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IREO
Private
Limited

DOF:
19.04.202

2

Reply
Status:

30.77.202

t^
cR/7477 /

2022

Kilimanja
ro Estate
Private
Limited

Vs
IREO

Private
Limited

DOF:
79.04.202

2

Reply
Status:

30.tt.202
2

28.02.20
1,7

H

R07-15, | 987 sq.
7th Floor, I ft.

28.02.202
7

I

TSC: -

Rs.

7,7 6,50,
73r/.

AP: Rs.

59,73,94

Refund

6. cR/7527/
2022

Kilimanja
ro Estate
Private
Limited

Vs
IREO

Private
Limited

28.02.20
L7

s14-03,
14th
Floor,
Tower-S

917 sq.
ft.

2a.02.202
7

t 5L: -

t,76,50
131. / -

AP: R!

69,44,7
6/-

Refund

Page 5 of28
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DOF:
79.04.202

Reply
Statusl

30.77.202
2

7. cR/7sL7/
2022

Kilimanja
ro Estate
Private
Limited

Vs
IREO

Private
Limited

DOF:
79.04.202

2

Reply
Status:

30.lt.202
2

24.02.20
t7

R-11-15,
11th
Floor,
Tower-R

987 sq.
ft.

24.02.202
7

TSC: -

Rs.

7,7 6,50,
t31/ -

APr Rs.

69,A4,77
6/-

Refund

Note: ln the table referred
follows:
Abbreviation Full form
TSC Total Sale consideration
AP Amounr Daid by the allott

ns have been used. They are elaborated as

s

The aforesaid complaints were filed by the complainants against the

promoter on account of violation of the builder buyer's agreement

executed betlveen the parties in respect of said units for not handing over

the possession by the due date, seeking refund ofthe total paid up amount.

It has been decided to treat the said complaints as an application for non-

compliance of statutory obligations on the part of the promoter.l

Page 6 of 28
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6.

Complaint No. 1476 of 2022

and others

7.

/respondent in terms of section 34(0 of the Act which mandates the

authority to ensure compliance ofthe obligations cast upon the promoters,

the allottee(s] and the real estate agents under the Act, the rules and the

regulations made thereunder.

The facts of all the complaints filed by the complainant(s)/allottee(s)are

similar. Out of the above-mentioned case, the particulars of lead case

CR/1476/2022 Kilimanjaro Estate Private Limited Vs lreo Private

Limited are being taken into consideration for determining the rights of

the allottee[s].

Proiect and unit related details

The particulars ofthe project, the details ofsale consideration, the amount

paid by the complainant(s), date ofproposed handing over the possession,

delay period, if any, have been detailed in the following tabular form:

CR/1476/2022 Kilimanjaro Estate Private Limited Vs lreo Privote

Limited

+
I

s. N. Particulars Details

1. Name ofthe project "lreo City Central", Sector 59, Gurgaon

2. Nature ofthe project Commercial Colony

Project area 3.9375 acres

4. DTCP license no. and

validity status

56 of 2010 dated 31.07.2010 valid upto

30.07.2020

Name oflicensee SU Estates Pvt. Ltd.

6. RERA Registered/ not
registered

Registered

Page 7 of 2



HARERA
GURUGRAM

Complaint No. 1476 of2022
and others

107 of 201.7 dated 24.08.2017 upto

30.05.2020

7. Unit no. R05-15,5th Floor, Tower-R, Type Studio

(Page 30 ofcomplaint)

8. Unit area admeasuring 987 sq. ft.

(Page 30 of complaint)

9. Allotment Letter 05.12.2016

(Page 16 of complairt)

10. Date of builder buyer

agreement

28.02.201.7

(Page 24 of complaint)

11. Possession Clause 13.3 Possession and Holding Charges

Subject to Force Majeure, as defined

herein and further subject to the Allottee

having complied with all its obligations

under the terms and conditions of this

Agreement and not having defaulted

under any provision(sJ of this Agreement

including but not limited to the timely
payment ofall dues and charges including

the total Sale Consideration, registration

charges, stamp duty and other charges

and also subject to the Allottee having

complied with all formalities or
documentation as prescribed by the

Company, the Company proposes to ofter

the possession of the said Rental Pool

Serviced Apartment to the Allottee within
a period of 48 months from the date of
execution of this agreement

("Commitment Period"). The Allottee

further agrees and understands that the

Company shall additionally be entitled to

Page I of 2B
k
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a period of 180 days ("Grace Period"),

after the expiry of the said Commitment

Period to allow for unforeseen delays

beyond the reasonable control of the

Company.

72. Due date of possession 28.02.2027

(Calculated as 48 months from date of
execution of agreement)

73. Total sale consideration Rs. L,7 6,50,1,31/-

(as per the statement ofaccount on page

no. 123 ofcomplaint)

74. Amount paid by the
complaiIrant

Rs.59,73,947 /-
(as per S0A dated 28.01.2022 on page no.

123 ofcomplaintl

15. Occupation certificate Not obtained

16. Offer of possession Not offered

B. Facts ofthe complaint

The complainant has made the following submissions in the complaint: -

8. That the complainant company and the director Vijay Bhushan Bhardwaj

had initially booked three units in the project'lreo corridors' launched by

the promoter-builder. The units were reallotted by them. Thereafter, they

issued an illegal cancellation/ termination letter on the ground of non-

payment.

9. That thereafter, the complainant had no option but to transfer the units in

another project namely Ascott Ireo City Central, Gurgaon and the amount

from the earlier three unit was adjusted in seven units. Thus, the amount

Complaint No. 1476 of 2022

and others

Page 9 of 28



is to be refunded from date of actual payment till date of realization with

interest on pro rata basis.

10. That on 05.L2.2016, complainant received an allotment offer letter of a

managed serviced apartments in Ascott lreo City Central, Gurgaon and

paid an amount of Rs. 30,00,000/-. The project was a construction and

time linked plan. The total consideration of the unit was Rs. 1,7 6,50,131/-

including development charges and working capital etc. The builder buyer

agreement was executed on 28.02.2017.

11. That the complainant has paid an amount of Rs. 59,73,947 l-. The

respondent recently visited the premises and took the photographs of the

project, and the project is still under construction and far from completion.

12. That the aforementioned acts of the respondent builder were just a mere

pressure tactic and a well thought out stratery by respondent builder to

illegally demand and extort more money from the complainant and to

illegally forfeit all the money paid till date

13. That the complainant had approached the respondent time and again

seeking the information about status of the project and date of offer of

possession ofthe said premises. After repeated reminders the respondent

assured that they will handover of possession soon, yet no such offer has

been made till now. Therefore, seeking refund of the paid-up amount.

* HARERA
S,eunuennH,l

C. Relief sought by the complainant: -

I. Direct the respondent to

interest for every month

14. The complainant has sought following relief[s):

complaint No. 1476 of 2022

and others

refund an amount of Rs. 59,73,947 l-with

of delay from the actual date of deposit of

&
Page 10 of 28
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each payment till date of realization of the entire money on pro rata

basis.

15. On the date of hearing, the authority explained to the respondent/

promoter about the contraventions as alleged to have been committed in

relation to section 11[4) (a) ofthe actto plead guilty or not to plead guilty

D. Reply by the respondent

The respondent has contested the complaint on the following grounds.

16. That the complaint is neither maintainable nor tenable and is liable to be

out-rightly dismissed.

17. That there is no cause ofaction to file the present complaint'

18. That the complainant has no locus standi to file the present complaint.

19. That the complainant is estopped from filing the present complaint by

their own acts, conduct, admissions, acquiescence and laches.

20. That the complaint is not maintainable for the reason that the agreement

contains an arbitration clause which refers to the dispute resolution

mechanism to be adopted by the parties in the event of any dispute i.e,

clause 32 of the buyer's agreement.

21. That the complainant has not approached this authority with clean hands

and has intentionally suppressed and concealed the material facts. The

present complaint has been filed by it maliciously with an ulterior motive

and it is nothing but a sheer abuse of the process of law. The true and

correct facts are as follows:

22. That the complainant is real estate investor who after checking the

veracity of the project had applied for allotment of an "Managed Service

Apartment-Rental Pool" in'lreo City Central', project Sector 59, Gurugram

vide its booking application form dated 02.12.?016. ,V
Page 11 of 28



ffHARERA
#[, eunuonAtrl

23. That based on the said application, the respondent vide its allotment offer

letter dated 05.L2.20L6 allotted to the complainant apartment no. ICC-

MSA-R06-15 having tentative super area of 987 sq.ft. for a sale

consideration of Rs 1,76,50,137/-. Accordingly, the buyer's agreement was

executed between the parties to the complaint on 2A.02.2017.

24. That the complainant initially booked 2 units in its project'The Corridor',

The complainant started committing several defaults from the very

inception in making timely payments towards the total sale consideration

of the units allotted to it. The complainant entered into a tripartite

agreement with the respondent wherein it had requested to cancel its

earlier units allotted to it. The respondent being customer-oriented

company had acceded to the request of the complainant for surrender of

the allotment of the units and adjusted the payment made by it with the

unit in question.

25. That the respondent raised payment demands from the complainant in

accordance with the agreed terms and conditions of the allotment as well

as of the payment plan. The complainant has only made part- payment out

of the total sale consideration, However, it is submitted that the

complainant is bound to pay the remaining amount towards the total sale

consideration of the unit along with applicable registration charges, stamp

duty, service tax as well as other charges payable along with it at the

applicable stage.

26. That the possession of the unit was supposed to be offered to the

complainant in accordance with the agreed terms and conditions of the

buyer's agreement. The clause 13.3 of the buyer's agreement and clause 14

of the booking application form states that the '...subject to force majeure

conditions and sub,ect to the allottee having complied with all formalities
Page 12 of Zd'v
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or documentation as prescribed by the company, the company proposes to

offer the possession ofthe said apartment to the allottee within a period of

48 months from the date of execution of the buyer's agreement

(Commitment PeriodJ. The allottee further agrees and understands that the

company shall be additionally be entitled to a period of 180 days (Grace

Period)...'

27. That in terms ofthe buyer's agreement the proposed time for handing over

ofpossession has to be computed from28.02.2077 .Moreover, as per clause

13.5 ofthe buyer's agreement, 'extended delay period' of L2 months from

the end of grace period is also required to be granted to the respondent.

The due date to handover the possession was to elapse on 27.08.2022.

However, it is submitted that the said due period was subiect to the

occurrence ofthe force majeure conditions and the complainant complying

with the terms of the allotment. The complainant had admitted and

acknowledged in clause 13.6 of the buyer's agreement that in case the

completion of the apartment is delayed due to the force majeure then the

commitment period and/or the grace period and/or the extended delay

period shall stand extended automatically to the extent ofthe delay caused

under the force majeure conditions and that the complainant shall not be

entitled to any compensation whatsoever.

28. That on account of certain force majeure circumstances such as

construction ban, due to Court Order/ Governmental Authority guidelines,

the implementation of the proiect was affected.

29. Furthermore, the outbreak of the deadly Covid-19 virus resulted in

implementation of the project being affected. The outbreak resulted in not

only disruption of the supply chain of the necessary materials but also in

shortage of the labour at the construction sites as several labourers have I
Page 13 of28 - V
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migrated to their respective hometowns. The Covid-19 outbreak which has

been classified as'pandemic'is an Act ofGod and the same was thus beyond

the reasonable apprehension of respondent. The time period covered by

the above-mentioned force majeure events is required to be added to the

time frame mentioned above. The respondent cannot be held responsible

for the circumstances which were beyond its control. lt is pertinent to

mention herein that even this Hon'ble Authority had vide its order no. 9/3-

2020 HAREM/GGM(Admin) dated 26.05.2020 had extended the

registration and completion date automatically by 6 months due to the

outbreak of Covid- 19. Even this Hon'ble Authority had agreed vide the said

order that due to the force majeure condition, the regular development

work of the real estate projects have been getting affected.

30. That further due to outbreak of Covid-19 and its various waves has

adversely affected the functioning ofvarious GovL as well as private Offices

and has caused delay in completion of the project in which unit of the

complainant is situated. The Hon'ble Apex Court has also taken into

consideration the situation due to various waves of Covid-19 and has

granted relief in terms of extension of limitation w.e.l 15.03.2020 to

28.02.2022 to file various documents before various courts/authorities.

Accordingly, this period w.e.f. 15.03.2020 to 28.02.2022 should be counted

under force majeure while calculating the due date ofpossession as per the

buyer's agreement.

31. That despite the above-mentioned scenario, the respondent has already

completed the construction of the tower in which the unit allotted to the

complainant is located and it shall soon apply for the grant of the

occupation certificate. Only finishing work in the said tower in question is

left and is being undertaken by the respondent currently.
PaEe 14 of 28
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32. That although the tower in which the unit allotted to the complainant is

located is complete, the implementation of the said project has been

hampered due to non-payment of installments by allottees on time and also

due to the events and conditions which were beyond the control of the

respondent, and which have affected the materially affected the

construction and progress of the proiect. Some of the Force Majeure

events/conditions which were beyond the control of the respondent and

affected the implementation ofthe prorect and are as under:

Central Government's .Notlfi.cation wilh regard to Demonetization:

fonly happened second time in 71 years of independence hence beyond

control and could not be foreseen]. The respondent had awarded the

construction ofthe project to one ofthe Ieading construction companies of

India. The said contractor/ company could not implement the entire

project for approx. 7-8 months w.e.f from 9-10 November 2016 the day

when the Central Government issued notification with regard to

demonetization. During this period, the contractor could not make

payment to the labour in cash and as maiority of casual labour force

engaged in construction activities in India do not have bank accounts and

are paid in cash on a daily basis. During Demonetization the cash

withdrawal limit for companies was capped at Rs.24,000 per week

initially whereas cash payments to labour on a site of the magnitude of the

project in question are Rs. 3-4 lakhs per day and the work at site got almost

halted for 7-8 months as bulk of the labour being unpaid went to their

hometowns, which resulted into shortage of labour. Hence the

implementation of the prolect in question got delayed due on account of

complaint No. 1476 of 2022

and others

r)
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issues faced by contractor due to the said notification of Central

Government.

Further there are studies of Reserve Bank of India and independent

studies undertaken by scholars of different institutes/universities and

also newspaper reports of reutters of the relevant period of 2016-17 on

the said issue of impact of demonetization on real estate industry and

construction labour.

The Reserve Bank of India has published reports on impact of

demonetization. In the report- macroeconomic impact of demonetization,

it has been observed and mentioned by Reserve Bank of India at page no.

70 ar,d 42 ofthe said report that the construction industry was in negative

during Q3 and Q4 of 2016-17 and started showing improvement only in

April 2 017.

Furthermore, there have been several studies on the said subject

matter and all the studies record the conclusion that during the period of

demonetization the migrant labour went to their native places due to

shortage of cash payments and construction and real estate industry

suffered a lot and the pace of construction came to halt/ or became very

slow due to non-availability of labour. Some newspaper/print media

reports by reutters etc. also reported the negative impact of

demonetization on real estate and construction sector.

That in view of the above studies and reports, the said event of

demonetization was beyond the control ofthe respondent, hence the time

period for offer of possession should deemed to be extended for 6 months

on account of the above.

II) Orders Passed bv Nationat Green TIi.bunal: ln last four successive years

i.e. 2015-20L6-20L7 -2018, Hon'ble National Green Tribunal has been.f-

complaint No. 1476 of 2022

and others
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passing orders to protect the environment of the country and especially

the NCR region. The Hon'ble NGT had passed orders governing the entry

and exit ofvehicles in NCR region. Also the Hon'ble NGT has passed orders

with regard to phasing out the 10 year old diesel vehicles from NCR. The

pollution levels of NCR region have been quite high for couple of years at

the time of change in weather in November every year. The Contractor of

the respondent could not undertake construction for 3-4 months in

compliance of the orders of Hon'ble National Green Tribunal. Due to

following, there was a delay of 3-4 months as labour went back to their

hometowns, which resulted in shortage of labour in April -May 2015,

November- December 2016 and November- December 2017. The district

administration issued the requisite directions in this regard.

In view of the above, construction work remained very badly affected for

6-12 months due to the above stated maior events and conditions which

were beyond the control of the respondent and the said period is also

required to be added for calculating the delivery date of possession

(lll) That in the year 2017, there was a dispute betlveen the respondent and the

contractor of the project on account of which the construction work of

project came to a halt and this fact was intimated to the complainant as

well. On account of the stoppage of work by the contractor of the proiect

in question, valuable time to complete the construction was lost and the

same is covered under the ambit of the definition of'force majeure' as

defined in clause 1 ofthe buyer's agreement.

default of the agreed payment plan, and the

linked instalments was delayed or not made

Complaint No. 1476 of2022
and others

(lV) Non-Payment qf lnstalments by Allottees: Several allottees, including

the complainant, were in

payment of construction

PaEe 17 of 28
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resulting in badly impacting and delaying the implementation ofthe entire

proiect..

(lV) Inclement Weather Conditions viz, Gurugram: Due to healy rainfall in

Gurugram in the year 2076 and unfavourable weather conditions, all the

construction activities were badly affected as the whole town was

waterlogged and gridlocked as a result of which the implementation ofthe

pro,ect in question was delayed for many weeks. Even various institutions

were ordered to be shut down/closed for many days during that year due

to adverse/severe weather conditions.

M That Section 51 ofthe Indian Contract Act, 1872 provides that promisor is

not bound to perform, unless reciprocal promisee is ready and willing to

perform. Section 52 ofthe Indian ContractAct, 1872 provides for Order of

performance of reciprocal promises wherein it is stated that the order in

which reciprocal promises are to be performed is expressly fixed by the

contract, they shall be performed in that order.

In the instant case, the complainant failed to perform its obligation under

the contract for timely payment of installments. However, the respondent

still fulfilled its obligations. No claim is maintainable by the complainant

against the respondent.

N That the complainant is a real estate investor who had made the booking

with the respondent with the sole intention of earning quick profit in a

short span of time. However, on account of slump in the real estate market,

his calculations went wrong and it has now filed the present baseless, false

and frivolous complaint in order to unnecessarily harass, pressurize and

blackmail the respondent to submit to his unreasonable and untenable

demands. The complaint is liable to be dismissed with heavy costs payable

Page 18 of28 ft
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to the respondent. Such malafide tactics of the complainant cannot be

allowed to succeed.

33. Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of these undisputed documents and submission made

by the parties.

E. furisdiction ofthe authority

34. The authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given

below.

E.l Territorialiurisdiction

35. As per notification no. 7/92/2077-7TCP dated 74.72.2017 issued by

Town and Country Planning Department, the iurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for all

purpose with offices situated in Gurugram. In the present case, the project

in question is situated within the planning area of Gurugram District.

Therefore, this authority has complete territorial jurisdiction to deal with

the present complaint.

E.lI Subiect matter iurisdiction

36. Section 11(a)(aJ of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(a)(a) is

reproduced as hereunder:

Section 17

(4) The promoter sholl-

(o) be responsible for oll obligotions, responsibilities ond functions
under the provisions of this Act or the rules ond regulotions mqde 4

Page 19 of 28



*HARERA
# arnuennH,r

complaint No. 1476 of 2022

and others

thereunder or to the allottees os per the agreement for sale, or to the
ossociotion ofollottees, as the cose may be, tillthe conveyqnce ofoll the
oportments, plots or buildings,asthe case may be, to the allottees, or the
common oreosto the associotion ofollottees or the competent authority,
as the case moy be;

Section 34-Functions of the Authority:

34A of the Act provides to ensure compliance of the obligotions cast
upon the promoters, the ollottees ond the reol estote agents under this
Act and the rules and regulations mode thereunder,

37. So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance

of obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainants at a

Iater stage.

F. Findings on the obiection raised by respondent

F.l Obiection regarding complainants are in breach ofagreement for non-
invocation of arbitration

38. The respondent submitted that the complaint is not maintainable for the

reason that the agreement contains an arbitration clause which refers to

the dispute resolution mechanism to be adopted by the parties in the event

of any dispute and the same is reproduced below for the ready reference:

"i2. Dispute Resolution by Arbltration
"All or any disputes arising out or touching upon in relation to

the terms of this Agreement or its termination including the

interpretotion and volidity of the terms thereof ond the

respective rights and obligations of the porties shqll be settled

amicabty by mutuol discussionsfailing which the same shall be

settled through reference to a sole Arbitrator to be appointed

by o resolution of the Board oI Directors of the Compony, whose

decision sholl befinol ond binding upon the parties. The ollottee

hereby confrms thqt it sholl hove no obiection to the

appointment of such sole Arbitrqtor even if the person so

oppointed, is on employee or Advocote of the Compqny or is

otherwise connected to the Compony ond the Allottee hereby

occepts and agreesthot this alone shall not constitute o ground
)tr
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for challenge to the independence or importialiy of the said

sole Arbitrqtor to conduct the orbitrotion. The orbitrotion
proceedings shall be governed by the Arbitrotion qnd

Conciliation Act, 1996 or ony stotutory amendments/

modifications thereto ond shallbe held at the Compony's olfices

or at o location designoted by the said sole Arbitrator in

Gurgoon. The longuoge ofthe arbitrdtion proceedings and the

Aword sholl be in English. The compony and the ollottee will
share the fees ofthe Arbitrotor in equol proportion".

39. The authority is of the opinion that the iurisdiction of the authority

cannot be fettered by the existence of an arbitration clause in the buyer's

agreement as it may be noted that section 79 of the Act bars the

jurisdiction of civil courts about any matter which falls within the purview

ofthis authority, or the Real Estate Appellate Tribunal. Thus, the intention

to render such disputes as non-arbitrable seems to be clear. Also, section

BB of the Act says that the provisions of this Act shall be in addition to and

not in derogation of the provisions of any other law for the time being in

force. Further, the authority puts reliance on catena of judgments of the

Hon'ble Supreme Court, particularly in National Seeds Corporation

Limited v. M. Madhusudhan Reddy & Anr. (2012) 2 SCC 506, wherein it

has been held that the remedies provided under the Consumer Protection

Act are in addition to and not in derogation of the other laws in force,

consequently the authority would not be bound to refer parties to

arbitration even if the agreement betlveen the parties had an arbitration

clause.

40. Further, in Aftab Singh and ors. v. Emaar IVIGF Land Ltd and ors,,

Consumer case no. 707 oI 2075 decided on 73.07.2077' the National

Consumer Disputes Redressal Commission, New Delhi (NCDRC) has held

that the arbitration clause in agreements between the complainant and 
,

.\
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builder could not circumscribe the jurisdiction of a consumer. The

relevant paras are reproduced below:

"49, Support to the above view is olso lent by Section 79 of the recently enocted

Real Estote (Regulqtion and Development) Act,2016 (for short "the Real Estate

Act"). Section 79 ofthe soid Act reods osfollows:'
"79. Bor of jurisdiction - No civil court sholl hove iurisdiction to
entertoin ony suitor proceeding in respect of sny matter which the
Authority or the adjudicoting offtcer or the Appellate Tribunal is
empowered by or under this Act to determine and no iniunction
shatl be granted by any court or other authority in respect of ony
oction taken or to be token in pursuonce ofany power conferred by

or under this Act."
Itcan thus, be seen thotthe said provision expressly ousts the jurisdiction ofthe
Civil Court in respect ofany mqtter which the Real Estate Regulotory Authority,
established under Sub-section (1) of Section 20 or the Adiudicating )Jficer'
oppointed under Sub-section (1) of Section 71 or the Real Estote Appellant
Tribunol estoblished under Section 43 of the Real Estote Act, is empowered to
determine. Hence, in view of the binding dictum of the Hon'ble Supreme Court
in A. Ayyoswamy (supro), the mqtters/disputes, which the Authorities under the

Real Estate Act ore empowered to decide, are non-orbitroble, notwithstonding
on Arbitrotion Agreement between the porties to such motters, which, to a
large extent, are similor to the disputes folling for resolution under the

Consumer Act,

56. Consequently, we unhesitatingly reiect the arguments on behatf of the

Builder and hold that an Arbitrqtion Clause in the afore-stated kind of
Agreements between the Comploinonts and the Builder connot circumscribe

the iurisdiction ofa Consumer Fora, notwithstanding the amendments mode to

Section B ofthe Arbitr7tion Act."

41. While considering the issue of maintainability of a complaint before a

consumer forum/commission in the fact of an existing arbitration clause

in the builder buyer agreement, the Hon'ble Supreme Court in case titled

as M/s Emaar MGF Land Ltd. v. Aftab Singh in revision petition no'

2629-30 /2018 in civil appeal no.235LZ'235L3 of 2Ol7 decided on

LO.lz.?OLa has upheld the aforesaid iudgement of NCDRC and as

provided in Article 141 of the Constitution of India, the law declared by

the Supreme Court shall be binding on all courts within the territory of

India and accordingly, the authority is bound by the aforesaid view. The 
11\(
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noticed obove."
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relevant para of the judgement passed by the Supreme Court is

reproduced below:

"25, This Court in the series ol judgments as noticed obove considered the
provisions of Consumer Protection Act, 1986 os well as Arbitrotion Act 1996
qnd laid down that complaint under Consumer Protection Act being o speciol
remedy, despite there being an orbitration agreement the proceedings before
Consumer Forum hove to go on and no error committed by Consumer Forum
on rejecting the opplicotion. There is reoson for not interiecting proceedings

under Consumer Protection Act on the strength on qrbitation ogreement by
Act, 1996. The remedy under Consumer Prctection Act is o remedy provided to
o consumer when there is a defect in qny goods or seryices. The complaint
means any allegqtion in writing made by a complainont hos also been

exploined in Section 2(c) of the Act. The remedy underthe Consumer Protection

Act is confined to comploint by consumer os defined under the Act Ior dekct or
deficiencies coused by o service provider, the cheop and o quick remedy has

been provided to the consumer which is the obiect and purpose of the Act os

42. Therefore, in view of the above iudgements and considering the

provisions of the Act, the authority is of the view that complainants are

well within right to seek a special remedy available in a beneficialAct such

as the Consumer Protection Act and RERA Act, 2016 instead of going in for

an arbitration. Hence, we have no hesitation in holding that this authority

has the requisite jurisdiction to entertain the complaint and that the

dispute does not require to be referred to arbitration necessarily. ln the

light of the above-mentioned reasons, the authority is of the view that the

objection of the respondent stands rerected.

F.ll Obiections regarding force maieure

43. The respondents-promoter has raised the contention that the

construction of the tower in which the unit of the complainant is situated,

has been delayed due to force maieure circumstances such as various

orders of the NGT, demonetization and non-payment by allottees. The plea

ofthe respondent are devoid of merit. First ofall, the possession ofthe unit

in question was to be offered by 28.02.2021. The events alleged by the
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respondent do not have any impact on the project being developed by the

respondent as the NGT orders were of very short duration of time which

doesn't adversely affect the development of the project. Though some

allottee may not be regular in paying the amount due but whether the

interest of all the stakeholders concerned with the said proiect be put on

hold due to fault of some of the allottee. Thus, the promoter respondent

cannot be given any leniency on based of aforesaid reasons and it is well

settled principle that a person cannot take benefit of his own wrong.

44. Further in the .iudgement of the Hon'ble Supreme Court of India in the

cases ofNewtech Promoters and Developers private Limited Vs State of U.p.

and Ors. 2 021-2022 (1) RCR (c ), 357 reiterated in case of M/s Sana Realtors

Private Limited & other Vs Union of India & others SLp (Civill No. 13005 of

2020 decided on 12.05.2022. it was observed

25. The unquolifred right of the qllottee to seek refund rekrred llnder
Section 1B(1)(a) and Section 19(4) of the Act is not dependent on any
contingencies or stipulations thereof. lt appears thot the legislature has
consciously provlded this right of refund on demand as on unconditional
obsolute right to the ollottee, if the promoter loils to give possession ofthe
oportment, plot or building within the time stipuloted under the terms ofthe
ogreement regordless of unforeseen events or stay orders of the
Court/Tribunal, which is in either woy notqttributqble to the ollottee/home
buyer, the promoter isunder an obligotion to refund the omounton demond
with interest at the rote prescribed by the Stqte Government including
compensation in the monner provided under the Actwith the proviso that if
the allottee does notwish to withdraw from the project, he shall be entitled
for interest for the period of delay till handing over possession at the rate
prescribed

45. The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2076, or the rules and

regulations made thereunder or to the allottee as per agreement for sale

under section 11(a) (al.

Complaint No, 147 6 of 2022
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,lG. Findings on the relief sought by the complainant
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I. Direct the respondent to refund an amount of Rs. 59,73,947/-with

interest for every month of delay from the actual date of deposit of

each payment till date of realization of the entire money on pro rata

basis.

46. In the present complaint, the complainant intends to withdraw from the

project and is seeking return of the amount paid by them in respect of

subject unit along with interest as per section 18(1) of the Act and the

same is reproduced below for ready reference:

"Section 78: - Return of amount and compensation
18(1). lf the promoter fqils to complete or is unqble to give possession of on
aportment, plot, or building.-
(a)in accordonce with the terms of the ogreement for sole or, as the case

moy be, duly completed by the date specified therein; or
(b)due to discontinuance of his business os a developer on occount of

suspension or revocation of the registrotion under this Act or for ony
other reason,

he shall be liqble on demqnd to the qllottees, in case the allottee wishes
to withdraw from the project, without prejudice to ony other remedy
avoilable, to return the qmount received by him in respect oI that
apartment, plot, building, cts the cose may be, with interest at such
rqte as may be prescribed in this behqlf including compensotion in the
monner os provided under this Act:
Provided thqt where an allottee does not intend to withdraw fron the
project, he sholl be paid, by the promotpr, interestfor every month ofdeloy,
tillthe handing over ofthe possession, at such rate os may be prescribed."

(Dmphasis supplied)

47. Clause 13.3 ofthe buyer's agreement provides the time period ofhanding

over possession and the same is reproduced below:

13,3 Possession and Holding Chorges
Subject to Force Mqjeure, as delned herein and further subject to the
Allottee having complied with oll its obligqtions under the terms qnd
conditions of this Agreement and not hoving defaulted under ony
provision(s) of this Agreement including but not limited to the timely
pqyment of oll dues ond charges including the total Sole
ConsideratiotL registrqtion charges, stomp duy ond other charges
ond olso subject to the Allottee hoving complied with qll formalities
or documentotion os prescribed by the Compony, the Compony
proposes to offer the possession oj the soid Rentql Pool Servicid +

Complaint No. 1476 of 2022
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Apartment to the Allottee within a period oI4B months from the
dqte of execution ol this dgreement (,,Commitment period,,). The
Allottee further agrees and understqnds that the Company shall
additionolly be entitled to o period of1B0 doys (,'Grace period,,), ofter
the expiry of the said Commitment period to ollow for unforeseen
deloys beyond the reasonable control of the Compqny."

48. That the complainant booked a unit in the project of the respondent

namely, "lreo Corridors" and thereafter the unit of the complainant was

transferred from corridors project to'lreo City Central, situated at sector-

59, Gurugram. The unit bearing no. R06-j.5, 6th Floor, R tower was allotted

vide allotment letter dated 05.12.201,6. Thereafter, a BBA was executed

between the parties on 28.02.2017 .

49. As per possession clause 13.3 of the apartment buyer,s agreement the

possession of the unit was to be handed over within 48 months from the

date of agreement. Further 180 days grace period was also demanded by

respondent for unforeseen delays which is declined due to reasons

mentioned above. Therefore, the due date for handing over of possession

comes out to be 28.02.2021.

Keeping in view the fact that the allottee complainant wishes to withdraw

from the proiect and demanding return of the amount received by the

promoter in respect of the unit with interest on failure of the promoter to

complete or inability to give possession of the unit in accordance with the

terms ofagreement for sale or duly completed by the date specified therein.

The matter is covered under section 18(1) of the Act of 2016.

The occupation certificate/completion certificate of the project where the

unit is situated has still not been obtained by the respondent-promoter. The

authority is of the view that the allottee cannot be expected to wait

endlessly for taking possession of the allotted unit and for which he has
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paid a considerable amount towards the sale consideration and as

observed by Hon'ble Supreme Court of India in lreo Grace Realtech pvt,

Ltd. Vs. Abhishek Khanna & Ors., civil oppeal no. STBS of 2019, decided

on 77.07.2021

"" .... The occupotion certilicate is not avq ilable even os on date, which clearty
amounts to deficiency of service. The allottees cannot be made to wait
indefrnitely for possession ofthe oportments allotted to them, nor con they be
bound to toke the apartments in Phase 1 ofthe project......."

Further in the judgement ofthe Hon'ble Supreme Court of India in the cases

of Newtech Promoters and Developers private Limited Vs State of U.p.

and Ors, (supra) reiterated in case of M/s Sana Realtors private Limited

& other Vs Union oflndia & others SLP (Civil) No. 73005 ofZ0Z0 decided

on 12.05.2022 and observed that:

25. The unquolirted right of the ollottee to seek refund referrecl llnder Section
1B(1)(o) and Section 19(4) of the Act is not dependent on any contingencrcs or
stipulations thereof. lt oppears that the legisloture hqs consciously provided this
right ofrefund on demand as on unconditionol absolute right to the allottee, ifthe
promoter fails to give possession ofthe oportment plotor buildina within the time
stipulated under the terms of the agreement regardless of unforeseen events or
stay orders of the Court/Tribunol, which is in either woy not attributable to the
allottee/home buyer, the promoter is under on obligation to refund the omount
on demond with interest ot the rate prescribed by the State Government including
compensation in the manner provided under the Act with the proviso thot if the
ollottee does not wish to withdrow from the project, he shatl be entitled for
interest for the period ofdeloy till honding ovet possession ot the rate prescribed

The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 201.6, or the rules and

regulations made thereunder or to the allottee as per agreement for sale

under section 11(al(a). The promoter has failed to complete or unable to

give possession of the unit in accordance with the terms of agreement for

sale or duly completed by the date specified therein. Accordingly, the
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promoter is liable to the allottee, as the allottee wishes to withdraw from

the project, without prejudice to any other remedy available, to return the

amount received by him in respect of the unit with interest at such rate as

may be prescribed.

54. This is without prejudice to any other remedy available to the allottee

including compensation for which allottee may file an application for
adjudging compensation with the adiudicating officer under sections 71 &

72 read with section 31(1J of the Act of 2016.

55. The authority hereby directs the promoter to return the amount received

by him i.e., Rs. 1,76,50,131/- with interest at the rate of 10.75y0 (the State

Bank of India highest marginal cost oflending rate (MCLRJ applicable as on

dale +20/o) as prescribed under rule 15 of the Haryana Real Estate

(Regulation and Development) Rules,2017 from the date ofeach payment

till the actual date of refund of the amount within the timelines provided in

rule 16 ofthe Haryana Rules 2077 ibid.

H. Directions ofthe authority

56. Hence, the authority hereby passes this order and issues the following

directions under section 37 ofthe Act to ensure compliance ofobligations

cast upon the promoter as per the function entrusted to the authority

under section 34(f);

i. The respondent/promoter is directed to refund the entire amount

paid by the complainants in all the above-mentioned cases along

with prescribed rate of interest @ 10.7570 p.a. as prescribed under

rule 15 of the Haryana Real Estate (Regulation & Development)

Rules, 2017 from the date of each payment till the date of refund of

the deposited amount. )
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ii. A period of 90 days is given to the respondent to comply with the

directions given in this order and failing which legal consequences

would follow.

57. This decision shall mutatis mutandis apply to cases mentioned in para 3

ofthis order.

58. The complaints stand disposed of.

Haryana Real Estate Regulatory Authority, Gu

Dated: 16.08.2023
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