HARERA

Complaint no. 4561 of 2021 & 15 others

2 GURUGRAM
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Order reserved on: 18.07.2023
Order pronounced on: 08.08.2023
Name of the Builder Signature Builders Private Limited
Project Name Orchard Avenue
S.n Complaint No. Complaint title Attendance
: CR/4561/2021 Ranjm}angraws Signature Builders | Mr. Rohit Sharma
.~ Private Limited Mr. J.K. Dang
24 CR/4571/2021 Sudarsh an Samanta V /s Signature Mr. Rohit Sharma
~Builders Private Limited Mr. Mintu Kumar

A.R.

3. | | CR/4567/2021

Sujit Kuah'ar V|/s Signature Builders
Private Limited
i

Mr. Rohit Sharma
Mr. Mintu Kumar
AR.

4. CR/4572/2021

Nickey Aéarwal V/s Signature
qul;ier? Ft‘ivate Llﬁ‘ﬂtﬁd

Mr. Rohit Sharma
Mr. Mintu Kumar
AR

5. | CR/4557/2021

Gurpreet KautV/s Slg;namre Builders

Mr. Rohit Sharma

Private Limited Mr. Mintu Kumar

AR.
6. | CR/4562/2021 ", Daapak.Saﬂnira V/sSignature Mr. Rohit Sharma
Bl}#{iﬂ@?ﬂ(}{&t‘e Limited Mr. Mintu Kumar

AR
ol CR/4559/2021 . Udajweg‘ﬂ V{S Signature Mr. Rohit Sharma
! ‘Builders Private Limited Mr. Mintu Kumar

AR.

8. CR/4553/2021

Kanchan V/s Signature Builders
Private Limited

Mr. Rohit Sharma |
Mr. Mintu Kumar
A.R.

9. | CR/4558/2021

Anureet Kaur V/s Signature Builders
Private Limited

Mr. Rohit Sharma
Mr. Mintu Kumar
AR,

10. | CR/4565/2021

Rakesh Pupneja V/s SiEﬁaturﬂ
Builders Private Limited

Mr. Rohit Sharma
Mr. Mintu Kumar
AR

11.| CR/4564/2021

Kapil Garg and Deepti Garg V/s
Signature Builders Private Limited

Mr. Rohit Sharma
Mr. Mintu Kumar
AR
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2 GURUGRAM
12.| CR/4560/2021 Shyamal Kishore V/s Signature Mr. Rohit Sharma
Builders Private Limited Mr. Mintu Kumar
A.R.
13.| CR/4570/2021 Ramprakash Morya V/s Signature Mr. Rohit Sharma
Builders Private Limited Mr. Mintu Kumar
AR.
14. | CR/4563/2021 Ashish Kumar Dwivedi V/s Signature | Mr. Rohit Sharma
Builders Private Limited Mr. Mintu Kumar
A.R.
15. | CR/5169/2021 Anjali Sheoran and Upender Singh V/s | Mr. Rohit Sharma
Signature Builders Private Limited Mr. Mintu Kumar
A.R.
16. | CR/5029/2021 RU-],}itSi 1 'ffsﬂlgnature Builders Mr. Rohit Sharma
s te Limited Mr. Mintu Kumar
AR.
CORAM: WO
Shri Vijay Kumar Goyal S—1 N | Member
Shri Ashok Sangwan~ P e Y Member

ol " i

ORDER

This order shall di‘sp@se of q!l me‘k’@eqmplaints titled as above filed
before this authnrity in. fmm CM EJ"-"@ ection 31 of the Real Estate
(Regulation and Dﬁ@lnpp}enﬁ Aq%,gﬂn;ﬁ (hereinafter referred as “the
Act”) read with rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 (herein
violation of section 11(4)(a) of the '

er referred as “the rules”) for

wherein it is inter alia prescribed

that the promoter shall be responsible for all its obligations,

responsibilities and functions to the allottees as per the agreement for

sale executed inter se between parties.

The core issues emanating from them are similar in nature and the

complainant(s) in the above referred matters are allottees of the project,

namely, Orchard Avenue (Affordable housing project) being developed by
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=2 GURUGRAM

the same respondent/promoter i.e,, Signature Builders Private Limited.
The terms and conditions of the builder buyer's agreements fulerum of
the issue involved in all these cases pertains to failure on the part of the
promoter to deliver timely possession of the units in question, seeking
award of delayed possession charges.

The details of the complaints, reply status, unit no., date of agreement,
possession clause, due date of possession, offer of possession, total sale

consideration, amount paid _up,_gj;d_ reliefs sought are given in the table

gt As

below: -' i“-i.ﬁa ,u? A
_..-4: T ] “rq_._"

Project: Orchard Avenue, Sector-9
Possession clause: Clause 3.1

Subject to Force Majeure circumstances, iﬁt&wenﬁnn of Statutory Authorities, receipt
of occupation certificate and Allottee haying timely complied with all its obligations,
formalities or documentation, as prescribed by Developer and not being in default
under any part hereofand Flat Buyer's Agreement, including but not limited to the
timely payment of instalments of the other charges as per the payment plan, Stamp
Duty and registration charges, the Developer proposes to offer possession of the Said
Flat to the Allottee within a period of 4 [four) years from the date of approval of
building plans or grant of enviro clearance, (hereinafter referred to as
the "Commencement Date"), which@yef;fhlﬁte'r

Note: - il

1. Date of approval of building plans- 29.04.2016

2. Date of environmenbcléardnce -29.092016

3. Grace period-. 6 months of grace period on account of COVID-19, in terms of
HARERA notification dated 26.05.2020 allowing grace period from 01.03.2020 to
30.09.2020.

3. Due date of handing over of possession- As per clause 3.1 of buyer's agreement,
the due date of handing over of possession to be calculated from a period of 4 (four)
years from the date of approval of building plans or grant of environment
clearance, (hereinafter referred to as the "Commencement Date"), whichever is
later. Therefore, due date of handing over of possession including 6 months of grace |
period (COVID)comes out to be 29.03.2021.(calculated from date of environment
clearance being later) |
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4. License no. - 01 of 2016 dated 04.02.2016 valid upto 05.05.2023

5. Occupation certificate- It has been obtained from competent authority i.e, DTCP
on 20.04.2021 for towers A, B,C, D, E, Fand G

Sr.| Complaint |Reply | Unit No. Dateof | Due date | Total sale Relief
no | no./title/ |status| and area | execution | of consideration | Sought
date of admeasurir °f possession ;:fd“:‘tm‘
complaint Carpet | Spartmen Offer &
e i{lrea} buyer's ssion | Complainant
agreement (s)
1. | CR/4561/ Reply | 504, Tower- | 10.10.2016| 29.03.2021 |TSC: 1. DPC
2021 titled | recei | B Rs.24,41,653/-
Ranjeet | ved admeasurin | > ° F7 (As per page no.
angra V/s | on g 54354 | LR LV | Offer of 72 of the
ignature 05.04 | sq.ft Y, gy Possession | complaint)
uilders 2022 dﬂ?ﬁ /Possession
ﬁnr rtificate- | AP
AN 10082021 |Rs.24,17,118/
. oot M e [
5.11.2021 &0 f:t l::m“r complaint)
2, | CR/4571/ | Reply| A-703, g TSC: 1.DPC
021 titled | re er If’—- ' Rs.24,60,311/- | 2. Refund of
Sudarshan (As per page illegal
@ V/s | on %g ;B’ﬁ&'ﬁ ne. 1 maintenance
ignature 22.06 |'sq. ft carpet of the charges.
uilders 2022 [area  and statement of 3. Litigation
186704 sq. fr. account) cost
alconyarea
't RS AP
(As per page.|. Rs.24,17,058/-
5112021 ; | (As per
S“%“?@t}?’ page no. 1
Ly ;_ g | . of th'E.
' 1 statement of
account)
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CR/4567/ | Reply | D-407, 27.03.2018| 29.03.2021 |TSC: 1.DPC
021 titled | recei | Tower-D o Rs.24,60,311/- | 2. Refund of
Sujit | ved | admeasurin s (As per illegal
umar V/s | on g 543592 i:g:l of Offer of page no. 1 maintenance
ignature 22.06 | sq. ft. carpet Possession | of the charges.
uilders 2022 | area  and compiag) /Possession |statement of 3. Litigation
vate B6.704 sq. f certificate- | account) cost
mited balcony area 08.07.2021
AP:
OF- (As per page E::s E‘ELI?:I‘E: Rs.24,17,058/-
5.11.2021 no. 43 of sta[tzment of (As per
complaint) stscunt) m no. 1
statement of
account)

. | CR/4572/ 032018 29.03.2021 |TSC: 1. DPC
2021 titled ey Rs.24,60,311/- | 2. Refund of
Nickey & (As per illegal

arwal V/s aﬁfﬁl‘r of page no. 2 maintenance
ignature WSEHIGH of the charges.
uilders /Possession | statement of 3. Litigation
rivate ce = | account) cost
mited
AP:
OF- Rs.24,17,058/-
6:11.2021 (As per
page no. 2
of the
statement of
account)
. | CR/4557/ | Re -20 TSC: 1.DPC
2021 titled - Rs.24,42,290/- | 2. Refund of
s Gurpreet (As per illegal
r V/s |on | g 543.59 sq. ﬂﬁer nf page no. 1 maintenanc
ignature 2206 | f.  carpet : Possession | of the e
uilders 2022 | area ““‘""‘f? fPossession |statementof | charges.
rivate (As per certificate- | account) 3. Litigation
mited page 1 of 16.06.2021 cost
statement of AP;
OF- v L (Asperpage |poo3 68 380/.
5.11.2021 no.Gofthe | (s por
statement of S
account) ﬁﬁe A
statement of
account)
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CR/4562/ Reply | F-503, 15.09.2017| 29.03.2021 |TSC: 1.DPC
021 titled | recei | Tower -F Xa Rs.25,04,665/- | 2. Refund
Deepak | ved | admeasurin (Asper (As per of illegal
otra V/s | on B 543.59 sqg. T‘m of Offer of page no. 1 maintenance
ignature 2206 | fu  carpet m. laint Possession | of the charges,
uilders 2022 | area and R ) JPossession |statement of 3. Litigation
vate B6.704 sq. fr certificate- | account) cost
imited balcony area 21.06.2021
[As per page AP:
no. 42 of {:;f PerPIge |Rs.2457.871/-
511.2021 complaint) aistelienEal E:;s fer page
BB of the
statement of
s 3 account)
. | CR/4559/ | Reply 2017 | 29.03.2021 |TSC: 1.DPC
021 titled | recei Rs.25,04,665/- | 2. Refund of
s Uday Veer | ved (As per page legal
Singh  ¥/s | on no. 1 maintenance
Signature 22.06 of the charges.
Builders 2022 |3 statement of 3. Litigation
Private / account) cost
Limited f &
f & , AP:
DOF- . Rs.24,39,496/-
26.11.2021 i 2 a1 : (As per page
| complaint) ]| no. 1
k. AT , of the
\F N ! statement of
\ account)

. | CR/4553/ | Reply | A*808, |22 @g 129,03.2021 |TSC: 1.DPC
2021 titled | recel e A . "M Rs24.59.667/- | 2. Refund of
Kanchan | ved rin (As per page illegal

/s on no 1 maintenance

ignature 22. of the charges.
ullders 20 ared ' : : statement of 3. Litigation
rivate 85, 93‘!51;1 fl:. e:ruﬂcal:e- account) cast
imited . hilcmyam ) i | 13.07.2021
\ AP:
OF- {As per page [:: ﬁfﬁt Rs.24,16,027 /-
6:.11.2021 no. 44 of ; [As per
complaint) statersetof no. 1
p account) F:f‘s';m ?
statement of
account]
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9. | CR/4558/ | Reply | C-1208,
021 titled | recei | Tower -C
Anureet | ved admeasurin
and | on g 543592
pal | 22.06 | sq. ft. carpet
V/s |.2022 | area  and
ture 86,704 sq. ft.
ullders balcony area
rivate
mited (As per page
no. 46 of
complaint)
6.11.2021
10.| CR/4565/
021 tited
Rakesh
pneja V/s
ignature
uilders
ate
mited
6.11.2021

20,08.2018 | 29.03.2021

TSC: 1.DPC
Rs.24,68,854/- | 2 Refund of
(As per illegal
Offer of 6.3 malntenance
Possession | P B° charges.
/Possession | Of the 3, Litigation
certificate- statement of cost
23.07.2021 | account)
(As per page
no.6ofthe | AP
statement of | Rs.24.25,697 /-
account) (As per
page no. 2
of the
statement of
account)
6| 29.03.2021 | TSC: 1.DPC
' Rs.24,57,290/- | 2. Refund of
(As per illegal
page no, 2 maintenance
of the charges.
statement of 3. Litigation
account) cost
AP
Rs. 24 57,290/
[As per
page no. 2
of the
statement of
account)
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11.]

CR/4564/

Reply | E-606, 27.08.2018| 29.03.2021 | TSC: 1,DPC
021 ttled | recei | Tower -E
s Kapil Garg | ved silmsiniti (As per Rs.26,25925/- | 2, Refund of
Deepti | on g 543592 E';giz of Offer of (As per legal
V/s | 22.06 | sq. it carpet i |
ignature 2022 | area  and complaint | Possession | page no. 2 maintenance
uilders 86.704 sq. ft. [Possession | of the charges.
u':n"ﬁ:‘:l STEy aree certificate- | statementof | 3. Litigation
(As per page 23.07.2021 | account) cost
DOF- no. 44 of s
26.11.2021 complaint) (As per page
no. 6 ofthe | AP:
| statementof | Rs. 26,25,925/-
\; -..;.r ‘.‘ | account) (As per
e et page no. 2
of the
statement of
account)
12.| CR/4560/ TSC: 1.DPC
021 titled
o Sl Rs.24,60,310/- | 2. Refund of
ore V/s (As per illegal
Bﬁ?:;‘_sm page no. 1 maintenance
Private of the charges.
Limited statement of 3. Litigation
DQOF- account) cost
02.12.2021
AP:
Rs. 24,17,057 /-
{As per
page no. 1
of the
statement of
account)
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13.| CR/4570/ | Reply | C-803, 15.10.2016| 29.03.2021 | TSC: 1. DPC
021 tited | recei | Tower -C )
vied o bl (As per Rs.2442.290/- | 2. Refund of
mprakash |on |g 543592 g:‘;}. of | Offerof (As per illegal
orva V/s | 22.06 | sq. ft. carpet | _
ignature 2022 | area complaint | Possession | pageno. 1 maintenance
uilders [As per page JPossession | of the charges.
vate no. 35 of
Limited complaint) certificate- | statement of 3. Litigation
18.06.2021 | account) cost
DOF-
02.12.2021 (As per page
no. 6 of the | AP:
statement of | Rs. 23,88.380/-
account) (As per
page no. 1
of the
:'\ statement of
3 ‘_":{_.\. account)
14.| CR/4563/ 29032021 | TSC: 1.DPC
OBl Wed | | Rs24.41,653/- | 2. Refund of
s Ashish | AR,
r (As per illegal
v A page no. 2 maintenance
ignature
Builders of the charges.
 Sjvate tatementof | 3. Litigation
Limited e e
account) cost
DOF-
[2.12.2021
Rs. 24,13,454/-
0 * 1| secount) | (Asper
i page no. 2
of the
statement of
account)
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15.| CR/5169/ Reply | C-1403, 19.03.2019| 29.03.2021 | TSC: 1. DPC
Ef“ :;i‘:ﬂ pecut | Tower-C . | (Asper Rs.2571,195/- | 2. Refund of
Shoeran V/s | on g 543592 Ez_g: of Offer of (As per page illegal
EE:‘[::::E izqgg :?ea&" mm complaint) | Possession | no. 2 maintenance
Private B6.704 sq. ft. JPossession | of the charges,
imited balconyarea certificate- statement of 3. Litigation
DOF- 05.07.2021 account) cost
30.12.2021 ::;s pirspaf;!{ (As per page
complaint) no. 6 of the | AP:
= statement of | Rs. 25,71,195/-
o : account) (As per page
no. 2
af the
statement of
account)
16.| CR/5029/ TSC: 1.DPC
i il Rs.24,50,667/- | 2. Refund of
inha V/s {As per illegal
[ﬂ]'::"mre page no. 1 | maintenance
vate statement of charges.
mited account) 3. Litigation
OF- cost
0.12.2021 AP
Rs. 24,16,126/-
(As per
! page no. 1
+V ‘ of the
statement of
account)

Note: In the table referred above certain abbreviations have been used. They are elaborated as

follows:

Abbreviations Full form

DOF- Date of filing of complaint
TSC- Total Sale consideration

AP- Amount paid by the allottee(s)
DPC- Delayed possession charges
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The aforesaid complaints were filed by the complainants against the
promoter on account of violation of the builder buyer’'s agreement
executed between the parties inter se in respect of said unit for seeking

award of delayed possession charges and refund of illegal maintenance

charges.

It has been decided to treat the said complaints as an application for non-
compliance of statutory - obligations on the part of the
promoter/respondent in terms qf%éetion 34(f) of the Act which mandates
the authority to ensure cumpil_'a'ﬁcé.ﬂf the obligations cast upon the
promoters, the allut;eé[s} andthe Feﬂ estate agents under the Act, the
rules and the regulattuns made thereunder.

The facts of all the mmpiamts filed hy the complainant(s)/allottee(s)are
also similar, Out of the above- mentmned case, the particulars of lead case
CR 4561/2021 tftfed as Rﬂnﬂt j ra Vs. ‘M/s Signature Builders
Private Limited are being taken inte eonsideration for determining the
rights of the allnttee[s} qua delay poﬂsessmn charges and refund of illegal

maintenance charges:

A. Project and unit related details

7.

The particulars of the project, the det;ils of sale consideration, the amount
paid by the complainant(s), date of proposed handing over the
possession, delay period, if any, have been detailed in the following
tabular form:

CR/4561/2021 titled as Ranjit Jangra Vs. M/s Signature Builders
Private Limited
3
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Sr. | Particulars Details
No.
1. Name of the project Orchard Avenue, Sector - 93,
Gurugram
& Unit No. 504, Tower- B
(As per offer of possession)
3. | RERA Registration _J;;_:';I;%,:;‘E._;;Q‘L‘l of 2017 dated 30.06.2017 valid
“ brd i upto 29.09.2020
o a-g cgistration expired
4, | DTCP LICEH?ﬁ% i of 2016 dated 04.02.2016 valid
; / t.,,.gg,g_ pfati&a;; 2021
5. |DateofA {al ullding | 29042016
;: 3 ij% of Buidipeg [As per BBA on page 38 of
P complaint)
6. 29.09.2016

Date of emnm fnenth ‘“P" 20 of complaing)
clearance \3‘
- "3‘1 p
7. | Date of builder buyer.- "= 140:10.2016
agreement. | (As per page 37 of complaint)
8. Pnssessinndguse 31 ~ qu;ect Ita Force  Majeure
71 1< || circumstances, intervention of

Statutory Authorities, receipt of
occupation certificate and Allottee
having timely complied with all its
obligations, formalities or
documentation, as prescribed by
Developer and not being in default
under any part hereof and Flat
Buyer's Agreement, including but
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not limited to the timely payment of
instalments of the other charges as
per the payment plan, Stamp Duty
and registration charges, the
Developer proposes to offer
possession of the Said Flat to the
Allottee within a period of 4
(four) years from the date of
approval of building plans or
A &:;_{ -grant of environment clearance,
:*“ (hereinafter referred to as the
| "Commencement Date"),
‘whichever is later
9, Due date of?pgsgesmdn. ' ‘iﬂg 13320“21
3 f | ? ScaicNAmY from the date of
| environment clarence+6 months of
| grace period of COVID-19)
A : Rs, 22,17,126/-
10. | Total Sale Consideration
' Asppr BBA on page no. 39 of
N\ - int)
™ REG 41,653 /-
1(As per page no. 72 of complaint)
11. | Amount Paid | Rs. 24,17,118/-
(As per page no. 72 of complaint)
12. | Occupation certificate || 20.04.2021
s ﬂ vl W ;e 5 o Eﬁs‘pqr page no. 97 of reply)
10.08.2021
13. | Offer of
possession/possession (As per page no- 168 af regly)
| certificate

B. Facts of the complaint

I. That the respondent has represented themselves as one of the renowned

brands in the market of affordable Housing. That the respondent has

A
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launched the orchard avenue project and invited applications from the
general public by advertising the same in various newspapers of the state
as per the Affordable Housing Policy,2013.

1I. That based on the invitation of the respondent the respective allottee(s) has
submitted his application vide application number 06824 along with 5% of

the total cost i.e., Rs.1,15,845/- as per the Affordable Housing Policy, 2013

for participating in the draw‘-ﬁf‘tﬁg{%ggrttnents. That after conducting the
Ly - ;;_.

Ty
o

rﬁ’; g

b= oA

scrutiny of the files by the I}T

e

; #IFE, on 17.08.2016 the draw of the
project was conducte_d-‘i_n tha pr&sence of the officials of the DGTCP/DC,
Gurugram and the flat bearing number B-504 [2 BHK type b) on 5th Floor
was allotted to the Aﬁilottee[s] T _

I1I. That after getting the allotment nf thL respective apartment, the allottee(s)
has paid the next mstalment of 20% of the tutal cost as per the payment plan
agreed between the parft;es ﬁd@@ﬁuenﬂy the apartment buyer
agreement was exgcg;ed bet\@_{eenlﬁg parties on 10.10.2016.

IV. That as per the ﬁat-,:buyers.agxegmem both i.e., the developer and the
respective flat buyer were liable to ;ulﬁl their part of obligations. that the
allottee(s) had fulfilled all their commitments/obligations as per the flat
buyer agreement i.e., making the timely payment as per the payment
schedule agreed between the parties but the respondent has failed to keep
his commitment of handing over the physical possession of the respective

apartment on 30.09.2020.

ey
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V. That the allottee(s) has taken a bank loan and is residing in the rented
accommodation as a result of which the allottee (s) is suffering immensely.
That after getting delay in getting the possession of the respective
apartment the Allottee(s) started following up with the respondent over
phones, E-mail and even visited their office for so many days Allottee(s) has
not received any response.

V1. That failing which the Alluttee[s] was-left with no option but to explore legal
remedy and on the advice d}f msfﬁﬁvucate has got a legal Notice dated
19.04.2021 issued on” his beha[f whenein the Allotee(s) has sought
possession & mterﬂs;tuwar*ds the dghy in possession @ 15% P.A. as per
the flat buyer agreemént That mearﬁvh;le after the delay of more than (8)
Eight months the, ths]b_’nndentjrhas got the uccupatmn certificate and same
was communicated to the respecttil.re Allottee(s) and the Final Demand

wd

Notice was issued. YE G\
VIL. That later on 03.05,2021, tllg alfn,t;ge&s] has received the final demand

notice and the allu‘ttkésﬂ got shqtk d to see the final demand notice as same
has a cumpunent-qf @pintengnce c@g&s{ operational cost/utility charges
even though as pér the. affurdable. housing policy the respondent has to
maintain the colony free-of-cost for a period of five years from the date of
grant of occupation for which the government has provide 4% commercial

component. Since there were fault in the final demand notice (fdn) revised

final demand notice (fdn) was issued on 16.07.2021.
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That the allottee(s) has objected to the said maintenance
charges/operational cost/utility charges, but the respondent has not paid
any heed to the objection and rather warned the allottee(s) either to clear
all the dues or face more delay in delivering the possession of the
apartment, Since the allottee(s) was left with no option has cleared all the
dues as stated in the final demand notice without prejudice to his right for
seeking legal relief under the proper p;rﬁvisiuns of the law before respective
Authority/Tribunal /Court ur*&mggq@r It is also pertinent to note that the
Allottee(s) per the Affﬁfﬂﬂb!& Houﬁf[ﬁf!olmy are allowed to get 5-year free
maintenance services from the dateof possession. That even after clearing
all the dues as per the final demand notice, the allottee(s) has not received
any cummumcatlan rngarding the Tdmgi?ng_r ;pf the physical possession
of the apartment. ' f |
That thereafter, on the_ request of ".;t.ahe allottee(s) the advocate has sent
another reminder thruugh e- d_?;qd’zs .05. 2021
That the respunct&nﬁnas‘ no nrmﬁlghea the construction work at site and
even after delay of approx. (11) eleven months, on 10.08.2021, the physical
possession of the apartment was handed over to the allottee(s) although the
apartment is still having several deficiencies and same is not rectified till
date and the company is making one or the excuse to remove from their

liabilities. That the complainant has not filed any other or similar complaint

before any other court/forum/authority seeking identical reliefs. That the
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project is situated within the territorial jurisdiction of this Hon'ble
Authority. Hence, this Hon'ble Authority is competent to try and adjudicate

the present complaint.

C. Relief sought by the complainants:
8. The complainant has sought following relief(s):
i. Direct the respondent to refund the illegal maintenance
charges/operational cnstfntﬂlty charges charged from the
allottee(s). r”fé &

ii. Direct the re&ﬁghdefﬁ to-fp y

giving the physical possession of the respective apartments

"im'ereit towards the delay in

'J

@ 18% p.a. till handing over the physical possession of the

Yy o=
respective ﬁﬁag\fnent Erodz t d&afdat“e;
ili. Direct the respcndent to pectify all the snags in the

apartment:tn grms nfsthg ﬂﬁr hlqmagreement
AW § v
iv. Direct the c\sTundent to ;:\rr%g ete all pending work and
provide all-amenities, facﬂtties as per the builder buyer
agreement.

v. Direct the respondent to pay litigation cost of Rs.1,00,000/-

(rupees one lakh) each to the respective complainant.
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On the date of hearing, the authority explained to the respondent/
promoter about the contraventions as alleged to have been committed in
relation to section 11(4) (a) of the act to plead guilty or not to plead guilty.
Reply by the respondent

The respondent has contested the complaint on the following grounds.

That the complainant as well as other allottees of the project had made
detailed and elaborated enqulrlea with regard to the location of the project,
sanctions accorded by the mncemﬂd ﬁt&tutury authorities, specifications of
the project as well as capaclty; cumpétauce and capability of the respondent
to successfully undgr{ﬁke thecumeépgalisanun promotion, construction,
development andlmﬁlémeﬁﬁaﬁﬁnﬁg the project. Only after being fully
satisfied in all respects, the complainant and other allottees proceed to
submit their app{‘ilgg‘ﬁ%ns fnT' ﬂbtai-"'{ ing gﬂﬁm&nt of apartments in the
affordable group holi‘sgag pmtfd‘ E J;v &

It is wrong and dénied ' that ‘complainant had fulfilled all its

commitment/obligations as per flat buyer agreement dated 10th of

October 2016. Evén'th‘e cumpléln‘ar& has not made timely payment of

consideration as per,the agreed paymrent sthedulie

It is respectfully submitted that possession of allotted unit was offered

within the agreed period as per contractual covenants and further in

accordance with applicable proposition of law. This assertion of the

complainant emerges to be an afterthought which has been put forth with

malafide intention entirely to prejudice this Hon’ble Authority against the
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respondent. As such, respondent cannot be made liable for any
consequences/financial liabilities accruing on account of availing of loan
by the complainant. The complainant had not followed up the matter with
the respondent with regard to delivery of physical possession. That as per
him, respondent was supposed to offer the possession, of the apartment in
question upto 30th of September 2020. However, the said period would
have been applicable prnwdgcd Q\les;urbance{ hindrance had been caused

514""'""\

either due to force majeure d; ‘ciimstances or on account of intervention

by statutory Authuritws gtct Ll | i

That prior to the ex‘pn:y of sa‘ldﬁﬁenaﬁ’ﬂ'le deadly and contagious Covid-19
pandemic had s’eruﬂld The same had: resulted in unavoidable delay in
delivery of physmﬁl ‘possession ul”' the apartment. In fact, Covid 19
Pandemic was an adnuttﬂd Force ieu;ﬂe event which was beyond the
power and control nf~the rﬂﬁp?h ’l’hat for all real estate projects
registered under real estate reguI@uun and development act, where
completion date, gne\;ﬂs_ﬁd complgtj@mdata, or extended completion date
was to expire onjor :after 15th uf hsa;ch 2020, the period of validity for
registration of sucl;a prﬁiects had héen ordered to be extended by Haryana
Real Estate Regulatory Authority vide order dated 27th of March 2020.
The Haryana Real Estate Regulatory Authority, Gurugram had issued
order/direction dated 26th of May 2020 whereby the Hon'ble Authority
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had been pleased to extend the registration and completion date of Real
Estate Projects by 6 months, due to outbreak of Covid-19 (Corona Virus).

Moreover, it is pertinent to mention that the agreement of sale notified
under the Haryana Real Estate (Regulation and Development) Rules, 2017
categorically excludes any delay due to “force majeure”, Court orders,
Government policy/ guidelines, decisions affecting the regular
development of the real estate@ﬁ_pj&e;. That in addition to the aforesaid

:~‘7*" AR

period of 9 months, the fulla“ in ud also deserves to be excluded for

the purpose of computation uf pegmd available to the respondent to
deliver physical pnsSessmn of thﬁ aparrment to the complainant as

permitted under the Elaryana’ Realf?'mte (ﬁegu!atmn and Development)
Rules, 2017: - '

1. Date of Orders: - 9th of November 2017
{Annexuré*- ESJ g‘;ld%zﬂ: of November 2017

Annexure - R6 i
(. : ) D)

Direcﬁ!‘orﬂ - National ﬁrgen Tribunal had passed
the said order dated 9th of November 2017
completely prnh’ibitih’é the carrying on of
construction by any person, private or government
authority in the entire NCR till the next date of
hearing (7th of November 2017).

Period of Restriction/ Prohibition: - 9th of
November 2017 to 7th of November 2017
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Days Affected: - 9 days
2.  Date of Order: - 29th of October 2018

Directions: - Haryana State Pollution Control Board,
Panchkula had passed the order dated 29th of
October 2018  in furtherance of directions of
Environment Pollution (Prevention and Control)
Authority dated Z?th nf October 2018. By virtue of
h of ‘ -'I‘:’Er 2018 all construction

n, civil construction
Period qf--"‘Restriatiﬂnf;'é"wﬁibitiun: - 1st November
2018 tn.i-ﬂm November 2018

Days queti'ted 10 Ilgaf;s |
3. Bu't&af Order: -11

af October 2019

Directions: - Commissioner, Municipal

Corporation; Gutﬁgmm{hg passed order dated
11th obe re -~ R8) whereby
cunsrigc; amgy r an pl’ﬂhlblt&d from
11th of October 2019 to 31st of December 2019.

Period of . Restriction/ Prohibition: - 11th of
October 2019 to 31st of December 2019

Days Affected: - 81 days

That the period of 100 days mentioned hereinabove was consumed on

account of circumstances beyond the power and control of the respondent
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owing to passing of orders by statutory authorities affecting the regular
development of the real estate project. Since, the respondent was
prevented for the reasons stated above from undertaking construction
activity within the periods of time already indicated hereinbefore, the said
period ought to be excluded, while computing the period availed by the
respondent for the purpose of raising construction and delivering
possession.

g. In the light of fact stated in Egeﬁg i aragraphs it emerges that the same

was got done by the caﬁ:pjmn@nl; to milect false evidence to the prejudice
of the respondent. The chleas well aware that the delay had

occurred on accuuﬁt of forcg maje' clrcumsﬂances already mentioned

hereinbefore. Thuﬂt ould not hpv beém ;laimed by the complainant that

any delay could be athrihuted to the respondent. That complainant is not

1

neither entitled to seekx-an}' tnber'ESt for alleged delay in delivery of physical
possession nor Eng.l d t% cll méﬁt thg rate of 15% per annum or
any other rate from the resp &5pat§h of the notice dated 19th
of April 2021 does not confer any right whatsoever in favour of the
complainant and the same does not adversely affect the rights of the
respondent in any manner whatsoever. Further, the complainant was well
aware of the reasons for delay which were completely beyond the power

and control of the respondent.

n
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h. Itis pointed out that the application for grant of occupation certificate had
been submitted by the respondent in the office of Directorate of Town &
Country Planning, Haryana, Chandigarh on 11-12-2019. That the
occupation certificate was eventually issued by Directorate of Town &
Country Planning, Haryana, Chandigarh vide Memo bearing number ZP-_—
1110/AD(RA)/2021/10234 dated 20-4-21. It is submitted that the delay in
the issuance of occupation eertlﬁcﬂxe cannot be attributed to the
respondent. It needs to be 3@%&@& that once any application for grant
of any permission Drﬁgcurim%;_ig%gn}{;camficatefsanctmn is submitted
by the respondent in the office of the concerned statutory authority, the
respondent ceases to have any gcmtrul over the eventual grant of
sanction/issuance 'ﬁl" qpt_c}ﬁca:ﬁe. '['g}la!q the respondent has got absolutely no
control over departmental delay. It is:respectfully submitted that
possession of the Iapartmaut was{ offered by the respondent to the
complainant 1mm§?&ly a ‘Erec uf gccuﬁannn certificate well within
the period prnwcﬁdﬁmth& greement dated 10th of October
2016 for delivery of physical pussessjnn of the apartment.

i, It is reiterated that the complainant is not entitled to seek any legal relief
under any provision of law against the respondent. The allegations labelled
by the complainant are absolutely baseless and unfounded. Any demand of
the respondent is not contrary fto affordable housing policy. The

complainant be asked to put strict proof of the allegations levelled by him
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as the complainant has failed to enclose the documentary proof in support
of its allegations set out in the para under reply. As stated by complainant
that even after clearing all dues as per final demand notice, the complainant
did not receive any communication regarding delivery of physical
possession of the apartment. In fact, the complainant has admitted that
physical possession of the apartment has been duly delivered to him by the
respondent. It is submitted thg;:ttl__&;_.email referred to above sent by the
complainant so as to cn!l%ﬁ@g&%fﬁdence to the prejudice of the

respondent.

Copies of all the relevant dﬂl‘:'ul"ne‘t_iﬁ have been filed and placed on the
record. Their auﬂlgﬁﬁcity is not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents and submission made
by the parties.

Jurisdiction of the authority

The authority obﬁ_er%es_: t;hati-' it"hﬁ:ﬁ&itbrid as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons given
below. '

E. I Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town
and Country Planning Department, Haryana the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for all
purpose with offices situated in Gurugram. In the present case, the project

in question is situated within the planning area of Gurugram District.

A
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Therefore, this authority has complete territorial jurisdiction to deal with
the present complaint.

E. Il Subject-matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(a) is
reproduced as hereunder:

Section 11(4)(a)

Be responsible for all ubﬂgatfuni -responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the aﬁurtaﬁsm per the agreement for sale, or to
the association of allottees, as the flfsemuy be, till the conveyance
of all the apartments, plots or btﬁfdmy.g as'the case may be, to the

..|r

the campetencranﬂlﬂrfty uﬂ:ﬁa ﬂﬂ%maybe,

The provision -af pssured‘ returns is part af the builder buyer’s
agreement, as perclause 15 of the BBA dated.... . Accordingly, the
promoter is responsible far all a&ﬂgmﬂﬂsfrmonﬂbmtles and
functions including payment of assured returns as provided in
Builder Buyer's Agreement i 1.
Section 34-Fun&inhs- of the ﬂuﬂ:cﬁ'ﬂ?ﬁ
34(f) of the Act provides to ensurecompliance of the obligations cast

upon the promoters, the allottees and the real estate agents under
this Act and the rules and r@_u_{nn%madﬂhemmder

So, in view of the prt_);.risiuns of the Act of 2016 t:juuted above, the authority
has complete jurisdiction to der::ide the complaint regarding non-
compliance of obligations by the promoter leaving aside compensation
which is to be decided by the adjudicating officer if pursued by the
complainant at a later stage.

Findings on the objections raised by the respondent:

F.l Objection regarding delay due to force majeure circumstances.
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13. The respondent-promoter raised a contention that the construction of the
project was delayed due to force majeure conditions such as various orders
passed by the Haryana State Pollution Control Board from 01.11.2018 to
10.11.2018, lockdown due to outbreak of Covid-19 pandemic which further
led to shortage of labour and orders passed by National Green Tribunal
(hereinafter, referred as NGT). Further, the authority has gone through the
possession clause of the agnéén*_i__e_;‘ii.;‘_iand observed that the respondent-
developer proposes to handcﬁinér mﬁﬁbssession of the allotted unit within a
period of four years t;yﬂm the aneq pppoval of building plan or from the
date of grant of Enﬂmﬁumentp(:l&armc’e whichever is later. In the present
case, the date of approval of bulldln.g'pl_an is 29.04.2016 and environment
clearance is 29. 09'2q16 as mentic ed I:n'- the' reply. The due date is
calculated from the\c;ate qf e#‘mr{en en,t Eiparance being later, so, the due
date of subject unit comes out to hE 19 09.2020. Further as per HARERA
notification no. 9/3-2020 dﬂm ZMS@E_ZB, an extension of 6 months is
granted for theﬂp@jgdﬁ ﬁdﬁr&}qﬂﬁpj&ﬁm/dne date on or after
25.03.2020. The completion d&te-t‘?f' the aforesaid project in which the
subject unit is being allotted to the complainant is 29.09.2020 i.e., after
25.03.2020. Therefore, an extension of 6 months is to be given over and
above the due date of handing over possession in view of notification no.

9/3-2020 dated 26.05.2020, on account of force majeure conditions due to
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outbreak of Covid-19 pandemic. So, in such case the due date for handing

over of possession comes out to 29.03.2021.

14, Further in the judgement of the Hon'ble Supreme Court of India in the case
of Newtech Promoters and Developers Private Limited Vs State of U.P. and

Ors. (Civil Appeal no. 6745-6749 of 2021), it was observed

25. The unqualified right of the allottee to seek refund referred
Under Section 18(1)(a) and Section 19(4) of the Act is not
dependent on any con trngmcfe&ur stipulations thereof. It
appears that the legislature hés’ édﬁmpusfy provided this right
of refund on demand.asan m{g tional absolute right to the
allottee, if thes prumaterugﬂs* give possession of the
apartment, plot or building within the time stipulated under
the terms of the agreement regardless of unforeseen events or
stay orders of the Court/Tribunal, which isin either way not
attributable to,the allottee/home juyer , the promoter is under
an obligation to: r‘eﬁmd the amount on demand with interest at
the rate prescribed by the State Government including
compensation in the manner prtmﬁded under the Act with the
proviso that

G. Findings on the relief sought by the complainant:
(i) Direct the respondent to refund the illegal maintenance

charges/operational cost/utility charges charged from the allottee(s).

15. Vide proceeding dated 12.07.2023, the counsel for the complainant stated

that the complainant does not want to press the issue of maintenance and
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quoted a DTCP order which deals with the same issue. He further stated that
he wants to continue the present matter seeking delayed possession

charges as the main relief.

(ii) Direct the respondent to pay interest towards the delay in giving the
physical possession of the respective apartments @ 18% p.a., till handing
over the physical possession of the respective apartment from the due date.

(iii)Direct the respondent to rectify a_ll th;e snags in the apartment in terms of
the flat buyer agreement. [~ $

(iv)Direct the respnndent to com;;ﬁe}%’:”ail pending work and provide all
amenities, facilities as per the huﬂtfé\%u}rer agreement.

16. The common relief of delayed possession charges & interest are involved in

all these cases. == I
| i ,_: .o

G.1 Direct the res;\h_i;ﬁlnt to iiay' interest towards the delay in giving the

physical possession of the mspecﬁi{e.. apartments @ 18% p.a,, till handing

over the physical Eoséessggm (l;tg Fﬁp :
17. In the present cu'i’hpflaiht ‘the can!pfaiﬁant ‘intends to continue with the

e qpartment from the due date.

project and is seeking delay possession charges as provided under the

provisions of section 18(1) of the Act which reads as under.

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession
of an apartment, plot, or building, —

Provided that where an allottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of
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delay, till the handing over of the possession, at such rate as may be
prescribed.”

The apartment buyer’s agreement was executed between the parties. As per
clause 3.1 of the agreement, the possession was to be handed over within a
period of four years from the date of approval of building plan or from the
date of grant of environment clearance, whichever is later with a grace

period of 6 months (COVID-19). The clause 3.1 of the buyer’'s agreement is
reproduced below: R r;l',, :

:.'\-r. r"ﬁ
3.1 Possession f‘ I"'Iﬂ“ 'B-

{ 44
Subject to Force ﬁfa;aur& ;irﬁ i sta sgs, intervention of Statutory
Authorities, recef ﬂﬁnccupﬁtfon certificate and Allottee having timely
complied with nﬂﬁ its obligations, formalities or documentation, as

prescribed by Developer and not being in default undgr any part hereof and

Flat Buyer's Ag;'eem nt, including but imited to the timely payment of
instalments of t er charges as p ya;:e,gt gz‘an Stamp Duty and
registration ch qrpmthe ﬂfueioper p Lx tooffer possession of the Said

Flat to the Allottee Within a period 4 (four) years from the date of
approval of building pfans or grant o vﬁﬂimmrﬂearunce, (hereinafter

referred to as the "Commencement D@"}‘ whichever is later
(Emphasis supphed} =GV

_‘-ul'

So also, in view uf‘?‘l@bm J@Eer@t‘g@cnm‘piamant can seek interest if

he does not wish to w1thdraw from the project. At the outset, it is relevant
to comment on the preset pussessmn clause of the agreement wherein the
possession has been subjected to all kinds of terms and conditions of this
agreement, and the complainant not being in default under any provisions
of this agreement and compliance with all provisions, formalities and

documentation as prescribed by the promoter. The drafting of this clause

Page 29 of 37



HARERA Complaint no. 4561 of 2021 & 15 others
% GURUGRAM

and incorporation of such conditions is not only vague and uncertain but so
heavily loaded in favour of the promoter and against the allottees that even
a single default by him in fulfilling formalities and documentations etc. as
prescribed by the promoter may make the possession clause irrelevant for
the purpose of allottees and the commitment time period for handing over
possession loses its meaning; Tha Jincorporation of such clause in the
buyer’s agreement by the pfﬁw just to evade the liability towards
timely delivery of Slip;jgct ufft“l'é@:tgﬂapnve the allottees of their right
accruing after dela’i:fi_ﬁ;pnssléssiﬁn} ’H‘lis is just to comment as to how the
builder has misuﬁt;_cf his dominant 3 I

l 71 |

clause in the agr&ﬁjehf and the all '

i

..sitinn and drafted such mischievous

ees is"Ieft with no option but to sign

on the dotted lines.

E REGY

20. Admissibility of grace pgriﬁ@:*gfr -%q*lise 4 15t buyeriagisament, the
i AN Yd R A
respondent pruml“a't has prg;% to handover the possession was to be

handed over within a period of four years from the date of approval of
building plan or from the date of grant of environment clearance, whichever
is later with a grace period of 6 months (COVID-19). Accordingly, the

authority in view of notification no. 9/3-2020 dated 26.05.2020, on account
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of force majeure conditions due to outbreak of Covid-19 pandemic allows

the grace period of 6 months to the promoter at this stage.

Admissibility of delay possession charges at prescribed rate of
interest: The complainant is seeking delay possession charges. However,
proviso to section 18 provides that where an allottee(s) does not intend to
withdraw from the project, he shall be paid, by the promoter, interest for
every month of delay, till the hanﬂtn;_j ver of possession, at such rate as may

be prescribed and it has been pqe?ﬁ Ed-under rule 15 of the rules. Rule 15

has been reproduced as‘ undEr a8

Rule 15. Prescribed rate nf interest- [Proviso to section 12,
section 18 and sull-sectmn{#} an ection (7) of section 19]

(1) For the purppm ) prowsa; to section 12; . section 18; and sub-
sections (4) and. (7) of s&rﬁm; 19, the “interest at the rate
prescribed” shqf{be the State Bank of India highest marginal cost

of lending rate +2%.:
Provided that in case the State M of India marginal cost of
lending rate (MCLR).is not-in_use, it shall be replaced by such
benchmark lending rateswhich the _ﬂatﬂi‘ank of India may fix from

time to time for !e%dmg.l_;a t gpnvi'n&p‘ba‘d;
i— i 4 B
.-‘ A 4

-

The legislature in its wisdom in the suburdinate legislation under the rule

15 of the rules has determined the prescribed rate of interest.

Further in the judgement of the Hon'ble Supreme Court of India in the cases
of Newtech Promoters and Developers Private Limited Vs State of U.P. and
Ors. (supra) reiterated in case of M/s Sana Realtors Private Limited & other
Vs Union of India & others SLP (Civil) No. 13005 of 2020 decided on
12.05.2022. it was observed
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25. The unqualified right of the allottee to seek refund referred
Under Section 18(1)(a) and Section 19(4) of the Act is not
dependent on any contingencies or stipulations thereof. It
appears that the legislature has consciously provided this right
of refund on demand as an unconditional absolute right to the
allottee, if the promoter fails to give possession of the
apartment, plot or building within the time stipulated under
the terms of the agreement regardless of unforeseen events or
stay orders of the Court/Tribunal, which is in either way not
attributable to the allottee/home buyer, the promoter is under
an obligation to refund th{,ramaum;ﬂn demand with interest at
the rate prescribed byAtﬁm*S’%tg Government including
mmpensatmn in t};e manngr‘ bcaufdad lm,der the Act with the

23. Consequently, as pemuehmte ufthe SPte,cBahk of Indiai.e.,

24.

the marginal cost nflendmg rate (in short, MCLR) as on date i.e,, 08.08.2023
is 8.75%. Accordingly, the pres(;_t__‘me;(.-rate of interest will be marginal cost
of lending rate +2T%;Q§W [41 3‘: AN
The definition of term ‘interest’ as defined under section 2(za) of the Act
provides that the rate of interest | chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default. The relevant

section is reproduced below:

“(za) "interest” means the rates of interest payable by the
promoter or the allottee, as the case may be.
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Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest
which the promoter shall be liable to pay the allottee, in case af
default;

(i)  the interest payable by the promoter to the allottee shall be
from the date the promoter received the amount or any part
thereof till the date the amount or part thereof and interest
thereon is refunded, and the interest payable by the allottee to
the promoter shall be from the date the allottee defaults in
payment to the promoter till the date it is paid;”

On consideration of the ducumegts ayailable on record and submissions
made regarding contraventﬂan nf' px{bvismns of the Act, the authority is
satisfied that the respondent is -m- c-uentraventmn of the section 11(4)(a) of
the Act by not handing over pos:a&sm_h by the due date as per the
agreement. By vu'tna; of clat;sé 31’ of tI;b buyer's agreement executed

between the parties, the possession of the subject apartment was to be

delivered within Epgﬂml of fuur yeat

I}
plan or from the date oﬁgﬁht{nf,gg

from thg date of approval of building

; ﬂi‘!‘sﬂf clearance, whichever is later
with a grace period of 6 manths Mﬁ-lg] As such the due date of
handing over of ppssgssinn cnmes aut to he 29.,03.2021 in all the cases as
detailed in para no. QS quf urder l{meya;. no interest shall be charged from
the complainant in case ﬂf detayéd paytnent d‘urmg this 6 months COVID

period from 01.03.2020 to 01.09.2020.

Section 19(10) of the Act obligates the allottee to take possession of the
subject unit within 2 months from the date of receipt of occupation
certificate. In these complaints, the occupation certificates were granted by

the competent authority on 20.04.2021. The respondent has offered the
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possession of the subject unit(s) to the respective complainants after
obtaining occupation certificate from competent authority, so it can be said
that the complainant came to know about the occupation certificate only
upon the date of offer of possession. Therefore, in the interest of natural
justice, the complainant should be given 2 months’ time from the date of
offer of possession. This 2 months’ of reasonable time is being given to the
complainant keeping in m,t,nd @fﬁven after intimation of possession
practically he has to arrangﬁ%fa;ié};‘ﬁét‘ logistics and requisite documents
including but not llm;.ted to inspectl@n uf the completely finished unit but
this is subject to Eha: the unit Iaehg handed ‘over at the time of taking
possession is in habitahle condition. I the case bearing no. Cr/4561/2021
titled as Ranjeet }angm V/s ngn!fﬁﬂ'&' Euﬂqers Private Limited, the
possession was nﬂh(qd. on 10. QB 3021 }Fr reécelving occupation certificate.
Itis further clarified tharthe delaj? ﬁussmlun charges shall be payable from
the due date of possession i.e,, 29.0_3_,.2_0_21 till the expiry of 2 months from
the date of offer quqfssﬁstgmi[m.ﬁﬁZ(fﬂﬂ L&, upto 10.10.2021.

Accordingly, it is.the failure of quirﬁmoter to fulfil its obligations and
responsibilities as per the apartment buyer’s agreement to hand over the
possession within the stipulated period. Accordingly, the non-compliance
of the mandate contained in section 11(4)(a) read with proviso to section
18(1) of the Act on the part of the respondent is established. As such, the

allottees shall be paid, by the promoter, interest for every month of delay
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from due date of possession i.e,, 29.03.2021 till offer of possession plus two
months (i.e, 10.10.2021), at the prescribed rate i.e, 10.75 % p.a. as per

proviso to section 18(1) of the Act read with rule 15 of the rules.

G.II Direct the respondent to pay a sum of Rs. 30,000/- as cost of present
litigation.

28. The complainant is seeking relief w.rt. compensation in the above-
mentioned reliefs. Hon'ble Suprgme Court of India in civil appeal nos.
6745-6749 of 2021 titled as Mﬁh@mech Promoters and Developers Pvt.
Ltd. V/s State of Up & Ors., has h.eld that an allottee is entitled to claim
compensation & liugaﬁﬁn charges uti’aér sections 12,14,18 and section 19
which is to be decidfedﬂby the ad}udlcf'itlng officer as per section 71 and the
quantum of compensation & litigation expense shall be adjudged by the

adjudicating officer having due regard to the factors mentioned in section

72. The ad;udicatinghﬂffimr has ex n?e jurisdiction to deal with the
complaints in respect of cnmpensahiﬁn & legal expenses. Therefore, for
claiming cnmpens,aﬁ?n under sgctifms 12, 14, 18 and section 19 of the Act,
the complainant ma}' file a saparata Eﬂmplaiﬂt before Adjudicating Officer

under section 31 read with section 71 of the Act and rule 29 of the rules.

G.IIl  Direct the respondent to refund the illegal maintenance
charges/operational cost/utility charges charged from the allottee(s).

29. The above-mentioned relief has been sought in serial no. 2-16 complaint

number mentioned in para 3 of this order. In CR/ 4068/2021 Pardeep

N
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Kumar Through V/s Pareena Infrastructure Pvt. Ltd, 09.12.2022, this
Authority held that w.r.t maintenance charges, an email has been
received from DTCP intimating that the issue of free maintenance of the
colony in terms of Section 4 (v) of Affordable Housing Policy stands
referred to the Government and clarification will be issued by DTCP as
and when the approval is received from the Government. Therefore, the

issue of maintenance charges shall be regulated in terms of the orders of the

Government as and when issued.

H. Directions of the Autydl{!ty 4, ﬁ >

.,,.'- %,

.r Y
30. Hence, the authuﬂty hereby passes this nrder and issue the following

directions under section 37 of the Act to ensure compliance of obligations
cast upon the promoter as per the function entrusted to the authority under
section 34(f): A\ Tﬂ '

i. The respondent is directed to pa-y delayed possession charges at the
prescribed rate of intarest-jje.,;ié].ﬂi% p.a. for every month of delay
on the amount paid by the ;q_nj_;:ﬂgiqant to the respondent from the
due date of pﬁssessiun 29.03.2021 till offer of possession i.e.,
10.08.2021 plus two months i.e, upto 10.10.2021 as per proviso to
section 18(1) of the Act read with rule 15 of the rules.

ii. The respondent shall not charge anything from the complainant which

b

is not the part of the flat buyer’s agreement.
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iii. The rate of interest chargeable from the allottees by the promoter, in

case of default shall be charged at the prescribed rate i.e,, 10.75% by

the respondent/promoter which is the same rate of interest which the

promoter shall be liable to pay the allottees, in case of default i.e., the

delayed possession charges as per section 2(za) of the Act.

iv. The complainant is diran_:t__gﬂiﬁb;pay outstanding dues, if any, after

adjustment of interest foﬁ-.ﬂfé-ﬂﬂéired period.

v. The respondent ls‘f,direeteﬁja Rag;?zgam of interest accrued within 90

days from the dat& af'nrdbr of this order as per rule 16(2) of the rules.

31. This decision shall mutatis mutandis apply to cases mentioned in para 3 of

this order.

32. Complaint stands d'&pﬁsea of. Tmaar:erﬁﬂed copy of this order shall be

placed in the case file of each matter.

33. File be consigned to registry.

lf'i. .f

V-
(Vijay Kmn

Member

aryana Real Estate Regulatory Authority, Gurugram

Dated: 08.08.2023
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