= GURUGRAM

Complaint no. 874 of 2022 and 2 others

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Order pronounced on:  13.07.2023

Name of the Builder | Tashee Land Developers Private Limited and KNS
Infracon Pvt. Ltd
Project Name Capital Gateway
sn| Complaint No, Complaint title Attendance
. CR/874/2022 Vikas Dhand and another V/s Tashee | Mr. Sushil Yadav
Land Fﬁmumltad and KNS Mr. Rishabh Jain
Pvt Ltd.

F CR/1222/2022

Hamhlmg; Sebrawat and anr. V/s

Mr. Sushil Yadav

Tashee Laru:l Private Limited and KNS | Mr. Rishabh Jain
Infracon Pyt Lid I
3. | CR/1815/2022 Taramleup Singh'Bindra Vi/s Tashee | Mr. Sushil Yadav
. LEmtEri'E'uh lei"t.;!d aml KNS Mr. Rishabh ain
Infracon Pvt. Ltd
CORAM: _ S
Shri Vijay Kumar Gayal | M!:-mher

onoek.

This order shall dispose of all 'l:]:m;_-ff.ﬁﬁﬁ;lﬁaints titled as above filed before
this authority in form CRA under section 31 of the Real Estate (Regulation
and Development) Act, 2016 (hereinafter referred as "the Act”) read with
rule 28 of the Haryana Real Es!_:_iafg {Regulation ‘and Development) Rules,
2017 {hereinafter referred as “the rules") for violation of section 11(4)(a)

of the Act wherein it is inter alia prescribed that the promoter shall be

responsible for all its obligations, responsibilities and functions to the

allottees as per the agreement for sale executed inter se between parties.

The core issues emanating from them are similar in nature and the

complainant(s) in the above referred matters are allottees of the project,
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Complaint no. B74 of 2022 and 2 others
2, GURUGRAM P

namely, Capital Gateway being developed by the same
respondent/promoter i.e, Tashee Land Developers Private Limited and KNS
Infracon Pvt. Ltd. The terms and conditions of the builder buyer's
agreements fulcrum of the issue involved in all these cases pertains to
failure on the part of the promoter to deliver timely possession of the units
in question, seeking award of possession and delayed possession charges,

The details of the complaints, reply status, unit no, date of agreement,
possession clause, due date-df'%ﬁnn. offer of possession, total sale
consideration, amount paid uy..}'_;?}gﬂ;:eliefs sought are given in the table

below:

& 1

Project: Capital Gateway, Sector-111, Gurugram_

Possession clause: Clause 2.1

Subject to clause 9 or any other cirtumstances not anticipated and beyond control of
the first party/conforming party and any restraints/restrictions from any
court/authorities and 'subject to the purchaser having.complied with all the terms of |
this agreement including but notlimited imely payment of total sale consideration and |
stamp duty and other charges-and -hav@gﬁﬁl led ‘with all provisions, formalities

documentation etc. as prbn&fﬁ by-the-fi hga‘?btfmnfurming party proposes to |
handover the possession of the flat to thieparchaseér within approximate period of 36 |
months from the date of sanction of building plans of the said colony. The purchaser |
agrees and understands that the first pagty/conforming party shall be entitled o a

grace period of 180 days after the expiry of 36 months for applying and obtaining OC
in respect of the colony from the concerned atthority,

i il

=

Note: L\ b J |

1. Date of sanction of building plans- Date of sanction of building plans is 07.06.2012
as stated by complainant. Therefore, date of sanction of building plans considered to
be 07.06.2012 {1t is taken by overment of complainant as the said date has not been stoted

by respondents)

2. Grace period- Since possession clause 2.1 of the BBA incorporates qualified reason
which provides a pre-condition that the entitlement of said grace period of & months is
dependent of the situation of respondent applying for or obtaining occupation
certificate from the competent Authority but as per the given facts it has falled to apply
for occupation certificate to the competent authority within the stipulated time,
Accordingly, the authority disallows this grace period of 6 months to the promoter |
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wherein the respondent has itself failed to comply with the condition incorporated by
it. Therefore, such grace period of six months as per clause 2.1 of buyer's agreement is
disallowed and not included while calculating the due date of handing over of
possession,

3. Due date of handing over of possession- As per clause 2.1 of buyer's agreement, the
due date of handing over of possession is 36 months from date of sanction of building
plans and as specified above, date of sanction of building plans 07.06.2015. Therefore,
due date of handing over of possession 07.06.2015.

4. Occupation certificate- Not obtained

5. DTCP License no. 34 of 2011 da
licensee for the project as mentioned:
been made to Tashee Land Developeérs Pyi
agreement

d 16,04,2011 - KNS Infracon Pyt Ltd. is the
Schedule of the project and payment has
. as annexed in the payment plan of the

6. RERA registration - 1‘;an Elllﬁ‘d‘aﬁd‘i}h 'EIB.E'J!.B Valid upto 31.12.2020

a" A r 4 e 2T AN
-
sr.| Complaint m ’: UnitNo. | Dateof __ Totalsale  Relief
no | no./title/ and area execution | pf consideration  Sought
date  of | admeasuring o and amount
complaint . | (Carpet ’E:m \ paid by the
o N3 buyer'’s | . Complainant
area) o 54
, | agreement (s)
1. [CR/BT4/2022 Reply ‘.‘;rr Bz T 97.06.2015 | TSC: 1. DPC
Vikas  Dhand | received | qmnﬂ.ﬁ oy h;'t'd Rs57.28.371/ | 2
d ¥immi | on ‘Iﬂﬂﬁﬁq 14 m {Page no. 2 of | Posses
E-‘hand Vs | 13.07.20 T o0 16 of Offer of the complaint] | sion
ashes Land | 23 v | [As: perppage L ﬁi possession-
velopers Pyt p i no, 1* SO0 (B F“# Not. AP;
and anr, i complaint) & (14 © | offered | Rs54.51,159
_ {As alleged by
DiF- Tl i complainant on
07.03.20221 As per page page no. 2 of
BPC 29 of compliaint)
| 2, Posgession complaint,
the wnit in
question wias
| endorsed '
from original
allottee Le.,
Urmila to the
present
complainant
in February
2015. o
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A GURUGRAM Complaint no. 874 of 2022 and 2 others
2, CR 122272022 Reply B-403 13022013 07.06.2015 | TSC: 1. DPC
s il hosanrogdll 07 |(Pege no. & ot | Sosses
ntosh 13.07.20 ﬁu of | Offerof |the complaint) | sion
rawar Vs |23 [As per page complaint possession: :
ashee  Land pa; 9 of ! Not offered |AP:
viedopers Pvt complalnt) Rs.B2,77.103/
td and anr. (As alleged by
the
| complainant
{ D0F- on page no. 9 of
gl03z022 complaint)
3 ERHHJ::,.-'IUEE Reply E 11I}1 -;IH.EIE.EDH 07062015 | TSC; L BPC
arandesp received A Re6099.860/- | 2
Elngh Bindra ¥s. | on [Page: no. ¥ of | Posses
ashee  Land | 13.07.20 Offor of the complaint) | sion
Developers. Pyt | 23 POSSEELInN-
Lud. and anr, Mot offerad]| AP
Rs.63,37.629/
DOF- F -, [As alleged by
20420032 I_; A" the complainant
3 _.'-_"_ on page no. 9 of
[ 2 p complaint]
MNote: In the table Hup used. They are elaborated as |

follows: ' i B I
Abbreviations Full form =
[HOF- Bate of filing complaint
TSC- Total Sale consideratiop . i

AP- Amount paid by the ailotgee(s) | | /
DPC- Delayed pnmssiunmam}i?; - I ¥

The aforesaid l:umplamts were- Hied hy l:he complainants against the
promoter on account.of violation of &e builder buyer's agreement executed
between the parties. f'n;'rr - in re;pecl; uf salr.l umt for seeking award of
delayed possession charges and Pﬂ&sﬂﬁﬁfﬂﬂ !

It has been decided to treat the said complaints as an application for non-
compliance of statutory obligations on the part of the
promoters/respondents in terms of section 34(f) of the Act which mandates
the authority to ensure compliance of the obligations cast upon the
promoters, the allottee(s) and the real estate agents under the Act, the rules

and the regulations made thereunder.
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The facts of all the complaints filed by the complainant(s)/allottee(s)are
also similar. Out of the above-mentioned case, the particulars of lead case
CR 874/2022 titled as Vikas Dhand and Vimmi Dhand Vs. M/s Tashee
Land Developers Private Limited and KNS Infracon Pvt. Ltd are being
taken into consideration for determining the rights of the allottee(s) qua
delay possession charges and possession,

Project and unit related details

The particulars of the pruject,}h: ek

details of sale consideration, the amount

paid by the complainant{s), dal'é nfmﬁpﬂsed handing over the possession,

delay period, if any, have-been detailed in the following tabular form:

CR/874/2022 titled as Vikas Bhnnd and Vimmi Dhand Vs. M /s Tashee
Land ﬂevefumrrlvate l;nnm-.-d and KNS Infracon Pvt. Ltd

S.N. | Particulars Details
1. | Name of the project Capita Gateway, Sector - 111,
Vi, E'Eu.rﬁgram
2. | Projectarea w E Rf Lihiiﬁz acres
3. Nature of the project Resldtntial
|
4. DTCP license no; and valldlry 34 0f-2011 dated 16.04,2011 valid
status .\ _jupto 15.04.2024
5 Name of licensee M/s KNS Infracon Pvt. Ltd. and 4
others
6. RERA  Registered/ not|Registered vide no, 120 of 2018
registered dated 10.01.2018
V- Unit no. F-502
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(Page 14 of complaint)
8. Unit area admeasuring 1695 sq. ft. '
(Page 14 of complaint)
9. Date of execution 23.01.2013 |
agreement (Page 13 of complaint - in favour of |
original complainant)
10, | Bndorserentdate & _#1_-_____1_--_1,_.1}1.2[115
\s‘h% alleged by complainant - in
* W Tavour of complainant)
11. | Due date of possession | ‘Thﬁ?.gﬁ;zp;__s
H " - ;%ﬁlﬁ tﬁphm"& from sanctioning of
| B ~{building plan i.e. 07.06.2012)
12. | Total sale mﬁhi&er&tiun [ ERs.'E'?,E-E.E;T:l /-
' '[Page-zrafmmplamt]
13. | Amount paldﬁ hm Rg;&{,ﬁi 159/-
compiainant - ﬂjage 2 of complaint)
14. | Occupation certificate | Not obtained
Facts of the mmplln]_ﬂtla. NNV

That the respondents gave advertisement in various leading newspapers

about their project named in question. They booked an apartment/flat

measuring 1695 Sq.ft. in aforesaid project of the respondents for total sale

consideration is Rs 60,33,855/-, On dated 11.01.2015 the complainants
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got endorsed the above mentioned flat in their name. They made payment
of Rs 54,51,159/- to the respondents. The flat buyer's agreeﬁent was
executed on dated 23.01.2013 and as per FBA the respondents had allotted
a unit/flat bearing No. F-502 having super area of 1695 sq. ft. to the
complainant. That as per para-no.2.1 of the agreement, the respondents had
agreed to deliver the possession af’che flat within 36 from sanctioning of
building plan lLe, E?.UE.ZGIZ:Q&E;%%EKIEHdEd period of 180 days. They
used to telephonically ask the I-'Espnﬁﬁe_nts about the progress of the project,
and it always gave @ﬂ_lmpmﬁTnn that the:werk is going in full mode and
accordingly asked ,fuf;ﬁe payments wﬁi:ﬁ the camplainant gave on time and
the complainant wlﬁl-ﬁéitﬂd to the site was shocked & surprised to see that
construction work is mn_t_-in-q._nd noope was present at the site to address the
queries of them. That qespife'if‘er:ei.viﬁ:g: of 95% approximately payments on
time for all the dema-r.lds raised by the respondents for the said flat and
despite repeated req_uests.and reminders over phone calls and personal
visits of the complainant, the respondents have failed to deliver the

possession of the allotted flat to them within stipulated period.

That it could be seen that the construction of the block in which their fat

was booked with a promise by the respondents to deliver the flat by
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07.06.2015 but was not completed within time for the reasons best known
to the respondents, which clearly shows that ulterior motive of the
respondents was to extract meney from the innocent people fraudulently.
They have requested them several times while making telephonic calls and

also personally visiting the offices of the respondents to deliver possession

of the flat in question along 1 h prescribed interest on the amount

u .-'_f

deposited by them, but I'EE]]ﬂI_'II_ lents: é flatly refused to do so.

1]
i

Relief sought by the_,fﬁmi:lninantﬁ
The complainant has sought following relief{s}:
i. Direct the resﬁt:llécflants to pmvid;e interest at the prescribed rate for
every month of :lj.ﬁiay:nn the amount paid.
ii.  Direct the respondents to handover the possession of the flat.
On the date of hearil?g,.rrhe auf&uﬂtﬁ’éﬁi‘piallned to the respondent/ promoter
about the cuntraveﬂtigns a.éral!iege&iﬁ,hﬁv; been committed in relation to

section 11(4) (a) of the act ta plead guilty or not to plead guilty.

Reply by the respondent

The respondents have contested the complaint on the following grounds.
That at the outset, it is most respectfully submitted that the instant
complaint of the complainants is not maintainable on facts or in law

and is as such liable to be dismissed /rejected. The complainants have
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obfuscated the provisions of the Act, 2016 and the rules, 2017 to their
advantage, which is brazen misuse of law. The complainants have
failed to provide the correct/complete facts and the same are
reproduced hereunder for proper adjudication of the present matter.
They have raised false, frivolous, misleading and baseless allegations
against the respondents with lnteutrq make unlawful gains.

[l. The respondents had appher;t ﬁ;’ ﬂ\drunment clearance on 20%
October 2011. The deyeiaper_ﬁh‘dﬂj!gnf-the--envirunment clearance
on 17" June 2013, The respundentﬁ'had applied for the revision in
building plans of thre #id prﬂ]ett hefnra thmappmprlate authority.
However, for no fﬂﬂlﬁﬂﬁﬂlE]‘ES{aﬂﬂdEﬂtﬁ, the plans were approved by
the Department only after a-delay of 2 years. Owing to this, the
construction of project could nﬂrre"st‘artted in a timely manner. The
complainants, hav{hgzceen m;erastg'm the :‘sajd project, approached

the respondents for bookinga unit in the said project.

1L It is further submitted that, after being satisfied with the project in
totality they expressed their willingness to book a unit in the project
It is thus apparent on the face of it, the complainants in the present

case are not consumers rather ‘investors’ who falls outside the
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purview of the Act, 2016 more specifically in view of the preamble of
the Act, 2016 which states to protect the interest of the consumers. In
is to be considered that complainants are not consumers and thus

they fall outside the purview of the Act, 2016 and the instant

complaint is liable to be dismissed.

At present, itis a matter of recprd t}:;atthe structure of the said project
in question is complete, and ﬁm&%enu are due and payable on
account of the co mpia.iMnt‘&MMﬂ is pertinent to state that the
respondents have ap;-ii,ed from ubtai_.ning occupation certificate for
Phase-1 of the said project as all the construction and development
activities are cumpie:‘ée.

After receipt of SWﬁMHannﬂmﬂm; E,und the respondents were able
to resume the c{msg*u-::et_pn IHW?{H ,IHIE a sery large scale in
expeditious manner. The development at the project site is in full
swing, in order to complete the project and handover the possession

to the allottees at the earliest.

It is pertinent to state that the respondents have always made efforts
for completion of the said project. Initially, the Interim RERA granted

RERA registration on 10® January 2018 till 31.12.2020 for Phase |
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[Tower Ato G)and 31.12.2021 for Phase 1l {Tower H to |). From time-

to-time construction activities were impeded due to poor air quality

in the Delhi NCR region.

VIl. The legal fraternity is respected for its novelty and highly educated
professionals. The Hon'ble Supreme Court has allowed extension of
limitation taking into l:unsld'&r&thn'-'ﬂie impact of the novel corona
virus over the world, Similarly, ﬁw@ﬁai estate sector was impacted
badly due to Covid- lgxas tﬁamﬂitrﬁeﬁpn activities were halted for a
long time. Murenvﬂ_r.smg cost of construction kept on increasing with

time,

VIIL The present cnmpialﬂl;_i;'i:'dejtrufﬂ ofany merltand has been preferred
with the sole motive to'harass the.respondents. In fact, the present
complaint is liable to be d.[smisﬁqd glthu’"g[:ﬂuud that the said claim
of the complainants is unjustified, misconceived and without any
basis and is against the respondents, The present complaint is
baseless and flagrant abuse of process of law te harass the

respondents,

IX. Moreover, it is pertinent to state that the complainants have filed a

wrong affidavit in support of their complaint, which is not acceptable
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in the present form. There are two complainants who have filed a
single affidavit, whereas both the complainants are bound to file their
individual affidavit. Therefore, the complaint is liable to be

dismissed/rejected on this ground alone.

In spite of the fact that the real estate market has gone down badly,
the respondents have managedpnmrry on the works with certain
delays caused due to varinu_s_.ﬁﬁﬁﬁ#%iﬁntinned reasons and the fact
that various buyers, mﬂluding rhe ﬁ:;',lﬂ'ﬂ].ﬂﬂlnﬂhts of the project have
defaulted in making timely payments towards their outstanding dues,
resulting into inordimate delay in the construction activities, still the
construction of the aéfﬂ Iﬁﬂiﬁtﬁhaﬁ@neﬁer been stopped or abandoned

and the project will be delivered soon,

It is a respectful su I;m?ssiﬂn‘ of the rfpuud gm:s that a bare perusal of
the complaint will '_s_ulfigéienﬂy' ElLi-i'_lﬁ,'at_e ﬁﬁt the complainants have
miserably failed to make a case against the respondents. It is
submitted that the complainants have merely alleged in the complaint
about the delay on the part of the respondents in offering possession
but has failed to substantiate the same. The fact is that the

respondents have been acting in consonance with the registration of
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project with the Authority and no contravention in terms of the same

can be projected on the respondents.

XIl. The Haryana Real Estate Regulatory Authority, Gurugram, does not
have jurisdiction in the instant case as the subject-matter of the
complaint has to be decided as per the Act, 2016 and the Rules, 2017,
The complainant has erred in"'fﬁ'ﬁ‘nlﬁng the jurisdiction of the

HARERA, Gurugram, as the cpmpemaﬂup can nniy be granted in cases

I'-|'
| |

'E A
[ 'l_“" £
=TT

XL Thus, it is gﬂnnarm-.tu. state that there is no further deficiency as

where the Authnrlt}r $n ¢lrepfﬁ

claimed by the co niphlittantﬁ against the mgp[mﬂents and no occasion
has occurred de&m{ng In&q[gence of the I-ﬁm ble Adjudicating Officer.

Hence, the present cnmblafnt”ls 11:__ah_h} to be dismissed.

11. Copies of all the rej,eiant ﬁn%\:p&ﬁh?f& hm filed and placed on the
record. Their authﬁntiqi.éy B._r;ul; in-dispute. Hence* the complaint can be

decided on the basis of these undisputed documents and submission made
by the parties.

E. Jurisdiction of the authority
12, The respondents have raised preliminary objection regarding jurisdiction
of authority to entertain the present complaint. The authority observes that

A
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it has territorial as well as subject matter jurisdiction to adjudicate the

present complaint for the reasons given below.
E. | Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town
and Country Planning Department, Haryana the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for all
purpose with offices situated in Gurugrarn In the present case, the project
in question is situated within ﬂi& ptanning area of Gurugram District.
Therefore, this authority has cﬁmplqte territorial jurisdiction to deal with

the present complaint.

st oo L

E. 11 Subject-matter i;lriﬁﬂili:t'lqn [ '|'_ D e

Section 11(4)(a) of ﬂ'l? Act,- iﬂlﬁ prnwdas that the prometer shall be
responsible to the allui_ttee as per jagreement for sale. Section 11(4)(a) is
reproduced as hereundgr

I ,r'-

Section 11{4}{’:@ AN WV,

Be responsible ﬁ:n alf. e!gﬂgﬂnhnx reipnhﬂbdi:res and functions
under the provistons of this Act or the rules and regulations made
thereunder or to the allottess as per the agreement for sale, or to the
association ﬂfﬂfimﬁ'ﬂ. as the case may be, till the conveyance of all

the npnr.rtmznq [ nr@rm ecise mav be, to the ollottees,
or the comman aréas to the ﬂsxﬂ'tra?m‘n dfu!ﬁ:tﬂeﬂ or the competent

authority, as the mfra may be;
Section 34-Functions of the Autharity:

34(f) of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under this
Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act of 2016 quoted above, the authority
has complete jurisdiction to decide the complaint regarding non-compliance

of abligations by the promoter leaving aside compensation which is to be

A
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decided by the adjudicating officer if pursued by the complainant at a later
stage.

F. Findings on the objections raised by the respondent:

F.l Objection regarding delay due to force majeure circumstances.

13. The respondent-promoter has raised a contention that the construction of
the project was delayed due to force majeure conditions such as orders
passed by the National Green Tribunal during October-November 2019 and
other orders. But the plea tﬂkﬂ_ﬁt‘.:‘:%i'.ﬂﬂpﬂndents is devoid of merit and
hence, rejected. The autherity is .;;E é_ﬁnslﬂere_d view that as per clause 2.1 of
apartment buyer's agr,aamem: I':hé dl.{'frﬁal:e ofhanding over of possession is
to be calculated as 35: months from date of sanction of building plan. The
date of sanction of building plan as stated by complainant is 07.06.2012. As
the due date of handing iﬁ'!_.rer of possession come gut to be 07.06.2015 which
is way before from H‘lE.i;ur;!il_tjﬁns,tha't'r&s_pnndenta are taking plea of. The
respondents were liable to complete the construction of the project and
handover the PDEEESS@H of the said ul nit by 07.06.2015 and the respondents
are claiming benefit uf ban on ::nn_str;uctiu.n by National green Tribunal laid
in October-November 2019 whereas the due date of handing over of
possession was much prior to the event. Therefore, the authority is of the
view that ban on construction by NGT cannot be used as an excuse for non-

performance of a contract for which the deadlines were much before such

A
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restriction, the said time period is not excluded while calculating the delay

in handing over possession.

F.Ill Objection regarding entitlement of DPC on ground of complainants
being investor.

The respondents have taken a stand that the complainants are the investors
and not consumers, therefore, they are not entitled to the protection of the
Act and thereby not entitled to file ﬂm ccomplaint under section 31 of the Act.
The respondents also submitted that the preamble of the Act states that the
Act is enacted to protect the interest uf consumers of the real estate sector.
The authority uhseryé_q:ll I:I]_mt UHE !_"E_ﬂ.E;[:'l-'l{lEn}‘.E are correct in stating that the
Act is enacted to pr;::feg-f the interest of consumers of the real estate sector,
It is settled principle of interpretation that preamble is an introduction of a
statute and states mai.n_.aims & objects of enacting a statute but at the same
time preamble cannot EE used to :iefea_t_ﬂza enacting provisions of the Act.
Furthermore, it is pertinent to note that any aggrieved person can file a
complaint against the El‘umnter if lhe promoter contravenes or violates any
provisions of the Act or rules or regt_llatiqns made thereunder, At this stage,
it is important to stress upon the definition of term allottee under the Act,

the same is reproduced below for ready reference:

“2(d] “allottes" in relation to a real estate project means the person to
whom a plot, apartment or building, as the case may be. has been allotted,
sold (whether as freehold or leasehold) or otherwise transferred by the
promoter, and includes the person who subsequently ocquires the soid
allotment through sale, transfer or otherwise but does not include o person

A~
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to whom such plot, apartment or building, as the case may be, is given on
rent;”

In view of above-mentioned definition of "allottee” as well as all the terms
and conditions of the apartment buyer’s agreement executed between
promoter and complainants, it is crystal clear that the complainants are
allottee(s) as the subject unit was allotted to them by the promoter. The
concept of investor is not defined or referred in the Act. As per the definition

given under section 2 of the Act, Eh_m-'g ‘.%l-"lll be "promoter” and "allottee” and
there cannot be a party having a status of "investor”, The Maharashtra Real
Estate Appellate Trihl_mal in its order dated 29.01.2019 inappeal no.
000600000001 05.5.';' n:‘ﬂed as M/s Srushti Sangam Developers Pvt. Ltd,
Vs. Sarvapriya Leasing (P) Lts. And anr. has also held that the concept of
investor is not defined or referred in the Act. Thus, the contention of
promoter that the -'.-].Ilﬂ_’f.‘tEE bei_El_g an investor is not entitled to protection of

Ll

this Act also stands rejected. |

Findings on the relief sought by the complainant:
The common relief of délayed possession charges & possession are involved

in all these cases.

G.l Direct the respondents to provide interest at the prescribed rate for
every month of delay on the amount paid.

In the present complaint, the complainant intends to continue with the

project and is seeking possession of the subject unit and delay possession
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charges as provided under the provisions of section 18(1) of the Act which

reads as under.

“Section 18: - Return of amount and compensation

18(1}. If the prometer fails to complete or is unable to give passession of
an apartment, plot, or building, —

Provided that where an allottee does not intend to withdraw from the
project, he shall be paid, by the pmmntmr interest for every month of delay,

till the handing over of the pﬂs-v&ﬂ:iqﬂi,ﬂl‘-such rate as may be prescribed.”
18. The apartment buyer’s agreemﬂﬂf‘%l?‘a.s-ﬂecuted between the parties. As per

clause 2.1 of the agreement, the nussE"émﬂn was to be handed over within 36

months from the datq,ﬂf,aé@cl{ﬁnﬂ ;E‘Eil:]dlgg‘pl’@s along with a grace period
of 6 months. The clp@e ; 1 of the i:nuy:-er s agreement is reproduced below:

2.1 possession

Subject to clausa Scoriany other cifcumstances not anticipated and beyond
control of the fi f&{qum‘mﬁg party and any restraints/restrictions
from any court/authort Mﬂd}fub&ﬂ to g!ﬂ*jﬁ#‘thifser having complied with
all the terms of this ehﬂmdudfnﬁ' byﬁ'i‘lnt limited timely payment of
total sale consideration and Stamp- duty and other charges and having
complied with all provisions, formalities decumentation etc. as prescribed by

the first party,a’cmfnmmgtp hsmdm-rar the possession of the
flat to the purch ﬁz& of 36 months from the
date of sanction of ﬂd njl. The purchaser agrees

and understands that the ﬁrﬁj’ warty shall be entitled to a
grace period of 180 ays | aft -:;g:-i'rj" of 36 months for applying and
obtaining OC in respect of the ca unyj'?‘um the concerned authority..
(Emphasis supplied)

19. At the outset, it is relevant to comment on the preset possession clause of
the agreement wherein the possession has been subjected to all kinds of
terms and conditions of this agreement, and the complainant not being in

default under any provisions of this agreement and compliance with all

/A
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provisions, formalities and documentation as prescribed by the promoter.
The drafting of this clause and incorporation of such conditions is not only
vague and uncertain but so heavily loaded in favour of the promoter and
against the allottees that even a single default by him in fulfilling formalities
and documentations etc. as prescribed by the promoter may make the
possession clause irrelevant for the purpose of allottees and the
commitment time period for hanqu::gﬂ:ﬁrur possession loses its meaning. The
incorporation of such clause in th&rﬁlyer s agreement by the promoter is
just to evade the Ilahﬁfty Enwarﬁa ﬂme&y deliuery of subject unit and to
deprive the allnttee,s qﬁthenr rlglbhmﬁlng :.ﬁar ‘delay in possession. This is
just to comment as to Emw the builder has misused his dominant position
and drafted such mischievous clause in the agreement and the allottees is
left with no option l:nle sign on the dntt@d]&n&_-s.

_"\—J.

20. Admissibility of gracexﬁuﬂ_ﬁ'd: As per ﬂaﬂi;e 2.1 of buyer's agreement, the
respondents/prometers have Fmpuqe& to-handgver the possession the said
unit within a period of 36 months from date of sanction of building plans.
The said possession clause incorporates qualified reason for grace
period /extended periad of 6 months. Since possession clause 2.1 of the BBA
incorporates qualified reason which provides a pre-condition that the
entitlement of said grace perlod of 6 months is dependent of the situation of
respondent applying for or obtaining occupation certificate from the
competent Authority but as per the given facts it has failed to apply for

occupation certificate to the competent authority within the stipulated time.

/AL

Page 19 ol 24



m HARERA

GUR UG-RN'IA Complaint no. 874 of 2022 and 2 others

Accordingly, the authority literally interpreting the same and disallows this
grace period of 6 months to the promoter at this stage, Therefore, grace
period of six months as per clause 2.1 of buyer's agreement is disallowed
and not included while calculating the due date of handing over of

possession.

21. Admissibility of delay possession charges at prescribed rate of
interest: The complainant is aaghqu dElE}f possession charges. However,
proviso to section 18 prnvideﬁ tﬁ'];%& an allottee(s) does not intend to
withdraw from the prnjer:l; he shé]L he paid, by the promoter, interest for
every month of dela;.:,-:ﬂ;}:the hﬁn{tngﬁé‘r ;if pussessiun at such rate as may
be prescribed and Etﬁ?asfgbeen pres:n’f:leﬂ um:'ler tule 15 of the rules. Rule 15

has been reproduced as under:

Rule 15. Prescribed r‘qteqf interest- iﬁwﬂﬂm section 12, section
18 and sub sﬂcﬂ'hgl‘ jm:d' mbmﬂp&m nfsatﬁnn 19]

(1) For the purpose of pqz}v .pgdiiun 18; and sub-sections
(4) and {7) of sectio %ﬁnwﬁni* ﬂ:rﬁrm prescribed” shall he
the State Bank of India highestmarginal cost of lending rate +2%.:

Provided that injcase, the:State; J'nd'm marginal cost of
lending rate {@5%"{5 ot in u. ﬂ;gﬁ*ba replaced by such
benchmark lendl es which of ndia may fix from
time to time ﬁ:rnfkhﬂ'flﬂg to the general public:

The legislature in its wisdom inthe-subordinate legislation under the rule
15 of the rules has determined the prescribed rate of interest.

22. Consequently, as per website of the State Bank of India i.e., https://sbi.co.in,
the marginal cost of lending rate (in short, MCLR) as on date i.e,, 13.07.2023
is 8.70%. Accordingly, the prescribed rate of interest will be marginal cost
of lending rate +2% Le., 10.70%.

/v
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23. The definition of term ‘interest’ as defined under section 2(za) of the Act

24.

provides that the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest which the

promoter shall be liable to pay the allottee, in case of default. The relevant

section is reproduced below:

“(za} "interest™ means the rates of interest puyable by the
promaoter or the aHnmewyfnﬁg : senay be,
Explanation. —For the purposeof
(i) the rate of interest rhnrﬂﬂg'“ m the allottee by the promoter,
in case of default, shall be equalite.the rate of interest which the
promoter shall be liable to pay the aliotteg, in case of default;

(if)  the interest pa b{a by n&ﬁﬁm the allottee shall be from
" rq[lgu‘ﬁed the

the date the rﬂrl:lr"ﬂn}- part thereof till
the date t st ur*‘pa‘rF of ’ﬂm.i' interest thereon is
refunded,

interest paya ._iﬂ H!e allottee to the promoter
shall be e date _the allittee defaults in payment to the
promoter Hfmﬁ date it is paid,”

On consideration nfrth& documents available on record and submissions

satisfied that the respundemtsﬂreﬁlf:ﬁnﬂ'avenhun of the section 11(4])(a)
of the Act by not handing over pﬁeﬁiqﬂ by the due date as per the
agreement. By virtue of clause 2.1 of the buyer's agreement executed
between the partiles,r%ﬂe--ﬁtﬂsﬂsjs;imﬁ}nﬁ:ﬁé subject apartment was to be
delivered within a period of 36 months from date of sanction of building
plans. Date of sanction of building plan is taken from complaint as submitted
by complainant in their complaint i.e., 07.06.2012. As such the due date of
handing over of possession comes out to be 07.06.2015 in all the cases as

detailed in para no. 03 of order.

Page 21 of 24



HARERA

GURUGR&M Complaint no. 874 of 2022 and 2 others

25. Section 19(10) of the Act obligates the allottee to take possession of the

26.

27.

subject unit within 2 months from the date of receipt of occupation
certificate, In these complaints, the occupation certificate has not been
obtained. It is further clarified that the delay possession charges shall be
payable from the due date of possession i.e, 07.06.2015 till the expiry of 2
months from the date of offer of possession plus two months after obtaining

OC or handing over of pnsses&;ijuﬁ}' i
: .._'.:-;..Lil. ’

Accordingly, it is the failu::a-ﬂfg%ﬁﬁﬁ;amnter to fulfil its obligations and
responsibilities as per"‘i';he- apﬂrtniﬂt buyefs agreement to hand over the
the mandate cunt;lgpé in section 11[4}{3] r&__i_rd with proviso te section
18(1) of the Act on the part of the respondents |5 established. As such, the
allottees shall be paid)b;.r th_e prumuttar Iiu&raﬁt for every month of delay
from due date of pnssessiuq“f&.. U:?Eﬁ.?.ﬂlﬁ till offer of possession plus two
months after obtaining OC€ or handing over of possession whichever is
earlier, at the prescﬂt_}ed rateie, 10.70 % p.a. as per proviso to section 18(1)

of the Act read with.rule 15 of the rules.

In the lead case i.e., 874/2022, the said unit was endorsed in the favour of
the complainant in February 2015 i.e, before the due date of handing over
of the possession of the unit. As decided in complainant no. 4031 of 2019
titled as Varun Gupta Vs. Emaar MGF Land Limited, the authority is of the

considered view that in cases where the subsequent allottee had stepped

Page 22 of 24



HARERA

GURUGRAM Complaint no. 874 of 2022 and 2 others

into the shoes of original allottee before the due date of handing over
possession, the delayed possession charges shall be granted w.e.f. due date

of handing over possession.

H. Directions of the authority

2B. Hence, the authority hereby passes this order and issue the following
directions under section 37 of the Act to ensure compliance of obligations

cast upon the promoter as per}tlyﬁh&ﬂun entrusted to the authority under

"'. -l'= ,.nl.

section 34(f): @l ¢ ._ulw
i, The respnndentgﬁ;ﬁ:difé&#ﬂ m]??.}' delayed possession charges at the
prescribed ratqr" Q‘E lp{terest ie., ;ﬂ-i?ﬂ% p.a for every month of delay on
the amount paiu:?igi thﬂ_-;:nmlzri,:!ll:?anttnﬁe respondents from the due
date of possession E:i e., 07, 'Jﬁ 201 E] tifl ﬂffEl‘ of possession plus 2 months
after obtaining OC or hagﬂingﬂter ﬁf pnrssessinn whichever is earlier,
il. The respondents shall not charge anything from the complainant which
is not the part of the flat-buyer’s agreement,
ili. The rate of lntefié:s:t:'é:hargeﬁhl.é'E—ﬁ:ﬁ the allottees by the promoter, in
case of default shall be charged at the prescribed rate i.e., 10.70% by the
respondent/promoter which is the same rate of interest which the

promaoter shall be lable to pay the allottees, in case of default i.e, the

ﬁ/ delayed possession charges as per section 2(za) of the Act.
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iv. The complainant is directed to pay outstanding dues, if any, after
adjustment of interest for the delayed period and the respondents shall
handover the possession within a period of one month after receipt of
occupation certificate from the competent authority.

v. The respondents are directed to pay arrears of interest accrued within

90 days from the date of nrdﬂra:f,ﬂ}w order as per rule 16(2) of the rules.

5 |: ‘__ r ‘:: _‘
29. This decision shall mutatis mutanﬂ,iﬁ mpi;-,r to cases mentioned in para 3 of

this order. & A
e _.-"" :' ™ . .-.l:r‘ 1

30. Complaint stands disposed of. True certified eopy of this order shall be

placed in the case file of each matter.

31. File be consigned ta reg}mjr

W=

{\i"ijaf I{umar Enya]}
Member
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 13.07.2023
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