
URUGI?AM
Complaint No. 6038 of 2022 and

another

EFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
GURUGRAM

Order reserved on: 18.05.2023

Date of decision: 20.07.2023

Shri Rishab fain
Shri Amandeep Kadyan

CO

Shri jay Kumar Goyal Member

ORDER

is order shall dispose of both the complaints titled as above filed before

is authority in form CRA under section 3X of the Real Estate (Regulation

rd Development) Act,20'1.6 (hereinafter referred as "the Act") read with

le 28 of the Haryana Real Estate (Regulation and Development) Rules,

17 (hereinafter referred as "the rules") for violation of section 11(a) [a)

the Act wherein it is inter alia prescribed that the promoter shall be

sponsible for all its obligations, responsibilities and functions to the

ttees as per the agreement for sale executed inter se between parties.

E OF THE ANSAL HOUSING LTD. (formerly known as M/s ANSAL
HOUSING & CONSTRUCTTON LTD)

IECT NAME ANSAL TOWNWALK

APPEARANCE

Shri Rishab Jain
ShriAmandeep Kadyan

cR/6038/2022 Ankur |ain V/s Ansal Housing Ltd.

cR/603e/2022 Ankur fain V/s Ansal Housing Ltd.
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core issues emanating from them are similar in nature and the

mplainant(s) in the above referred matters are allottees of the proiect,

mely, "Ansal Townwalk" [group housing colony) being developed by the

e respondent/promoter i.e., M/s Ansal Housing Limited. The terms

d conditions of the buyer's agreements, fulcrum of the issue involved in

ll these cases pertains to failure on the part of the promoter to deliver

mely possession of the units in question, seeking award of refund ol'

ntire amount along with interest at prescribed rate and ther

mpensation.

e details of the complaints, reply to status, unit no., date of agreement,

ossession clause, due date of possession, total sale consideration, total

id amount, and relief sought are given in the table below:

ANSAL HOUSING LTD "ANSAL TOWNWALK''
Sector-104, Gurugram.

Clause 30.

30. The developer shall offer possession of the unit any time, within a period of 42

months from the date of execution of the agreement or within 42 months from
the date of obtaining alt the required sanclions and approval necessary for
commencement of consnuction, whichever isiater subject to timely payment of all

dues by buyer and subject to force maieure circumstances os described in clause 31.

Further, there shalt be a groce period of 6 months allowed to the developer over

and above the period of 42 months as above in offering the possession of the unit.

(Emphasis supplied)

Occupation certificate: - Not obtained

Nrte' G*ce period is allowed being unqualified & included while computing

due date ofpossession.
cR/60se /2022

Ankur |ain V/s Ansal
Housing Ltd.

Proiect Name and
Location

cRl6038/2022
Ankur fain V/s Ansal

Housine Ltd.

Complaint No.,
Case Title,
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25.06.201.4
30 ofcom
25.06.201.8

1. Refund the entire

amount along with
interest.

2. litigation cost

e aforesaid complaints were filed by the complainants against ther

romoter on account of violation of the apartment buyer's agreemenl:

xecuted between the parties in respect of said unit for not handing over

e possession by the due date, seeking award of refund the entire amount

long with interest and compensation.

t has been decided to treat the said complaints as an application for non-

mpliance of statutory obligations on the part of the promoter,/

spondent in terms of section 3a(fl of the Act which mandates thtl

uthority to ensure compliance of the obligations cast upon the promoters;,

e allottee(s) and the real estate agents under the Act, the rules and thr:

ulations made thereunder.

e facts of all the complaints filed by the complainant(s)/allottee(s)ar,e

lso similar. Out of the above-mentioned case, the particulars of lead case

l/6035/2022 Ankur lain V/s Ansal Housing Ltd. are being taken intrr

13.01.2023t3.07.2023

sH0P-162
33 of complaint

sHoP-144
33 of complaint
25.06.20L4
30 of complaint
25.06.2018Due

of

TSC: { 34,88,1.001-TSC: t 48,84,6651'

AP: { 7,3L,642/-otal Amount paid by

1. Refund the entire
amount along with
interest.

2. litigation cost

Page 3 of 120

5.



A.

7.

ERA

UGRAM

Complaint No. 6038 of 20ZZ and

another

tors Pvt. Ltd.

[pg. 33 of plaintl

460 sq. ft.

[pg.33 of complaint]

25.06.20t4

nsideration for determining the rights of the allottee(s) qua refund the

tire amount along with interest and compensation.

and unit related details

particulars of the proiect, the details of sale consideration, the amount:

id by the complainant(s), date of proposed handing over the possession'

elay period, if any, have been detailed in the following tabular form:

CR/6038 |2,OZZ Ankur tain V/s Ansal Housing Ltd'

Jagrati

Regi

sHoP-144

lpe. 30 mplaintl

Page 4 ol'2O

Commercial Project

103 of 20L2 dated

30.09.2016

01,L0.2012 valid uP trr

"Ansal Townwalk", Sector L04, Gurugram'
Name of the Project

Total area of the Project

DTCP license no.

Area of the unit

Date of execution of buYer's

agreement
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Clause 30,

30. The developer shall offer possession of the unit

any time, within a period of 42 months from

the date of execution of the agreement or

within 42 months from the dote of obtaining

alt the required sanctions and approval

necessary for commencement of construction'

whichever is luter subiect to timely poyment oJ-

ortl,*lues by buyer and subiect to force 
T,':::::

as described in clause 31', Further,

be a grace Period of 5 monthst

allowed ts the developer over and above thet

period of 42 months as above in offering thtt

possession of the unit.

(Emphasis suPPlied)

(Note: 42 months from date of agreement i'e''

25.06.2014 as date of start of construction is nctt

known + 6 months grace period allowed being

<7,42,9481-

Possession clause

Basic sale co

per BBA on

complaint.

page 27

Total amount Paid bY the

complainant as Per sum of

Occupation certificate

Facts of the complaint

Not obtained

Page 5 of2O
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25.06.201.8

< 48,84,6651- _l

Due date of Possession
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e complainant has made the following submissions in the complaint: -

The grievances of the complainant relate to breach of contract, false

promises, gross unfair trade practices and deficiencies in the services

committed by the respondent in regard to the shop no. 144 having a

saleable area of 460 square feet in the proiect "Ansals Townwalk"

(hereinafter referred to as "project") situated in village Dhanwapur'

Sector 104, Gurugram, Haryana, purchased by the complainant paying

his hard-earned money.

In the shop/office buyer's agreement (hereinafter referred to as

"agreement"), it is stated that the land measuring 2'1 acres situated in

village Dhanwapur, Secto r L04, Gurugram Haryana is owned by group

of four companies, fagriti Realtors Private Limited, Welfare Developers;

Private Limited, Pratham Realtors Private Limited and westerrt

Realtors private Limited. The landowners of the project land enterecl

into a collaboration agreement dated 01.11.2011with the respondent

company to develop, construct and market the build-up areas on thr:

said land. The Director, Town and country Planning, chandigarhr,

Haryana vide licence bearing no. 103 of zo].z dated 01'10'2012 had

granted permission for setting up a commercial proiect on the said lanrl

to be known as "Ansals Townwalk"'

The respondent demanded and collected a total sum of <7 ,42,948l- for

the said apartment till lBth Decembe r 2015" The respondent promised

to deliver the possession by 25th December 20t7 as per the provisiorrs

of the shop/office buyer's agreement. Thereafter, despite of a delay of

more than four (4) years and nine (9) months from the date of
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possession, the respondent has failed to complete the construction

works and has failed to offer the legal and legitimate possession of the

shop to the comPlainant till date.

ief sought by the comPlainant: -

e complainant has sought following relief(s)

Direct the respondent to refund the amount paid along with prescribed

rate of interest per annum on compounded rate from the date of

booking from the flat in question.

Litigation cost- t 2,00,000/-

n the date of hearing, the authority explained to the respondent/

:he contraventions as alleged to have been committed in

lation to section 11(4) [a) of the act to plead guilty or not to plead guilry'

ly by the resPondent.

e respondent has contested the complaint on the following grounds'

That the present complaint is not maintainable qua the answering;

respondent as the complaint is totally false, frivolous and devoid of any'

merits against the answering respondent. The complaint under repll'

is based on pure conjecture. Thus, the present complaint is liable to bt:

dismissed on this ground alone.

The answering respondent is a developer and has built multiplt:

residential and commercial buildings within Delhi/NCR with a well-

established reputation earned over years of consistent customer

satisfaction.

That the complainants had approached the answering respondent for

booking a sHoP- 1,44 in an upcoming project Ansal Townwalk,

Page 7 of 20
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Gurugram. Upon the satisfaction of the complainant regarding

inspection of the site, title, location plans, etc. an agreement to sell

dated 25.06.2014 was signed between the parties.

That the current dispute cannot be governed by the RERA Act' Z0t6

because of the fact that the builder buyer agreement signed between

the complainant and the answering respondent was in the year 20t4'

It is submitted that the regula qn's at the concerned time period would
i

regulate the project and n,1l.rf rs1U;equent legislation i'e'' RERA Act'

ZOL6.lt is further submiffiffiadoParliament would not make the

:atute reffosPective in effect'

That the complaint specifically admits to not paying necessary dues or

the full payment as agreed upon under the builder buyer agreement' It

is submitted that the complainant cannot be allowed to take advantage

of his own wrong.

That even if for the sake of argument, the averments and the pleadings;

in the complaint are taken to be true, the said complaint has been

preferred by the complainant belatedly. The complainant ha:;

admittedly filed the complaint in the year 2O2Z and the cause of action

accrue on 25.06.2018 as per the complaint itself' Therefore' it irs

submitted that the complaint cannot be filed before the HRERI\

Gurugram as the same is barred by limitation'

That even if the complaint is admitted being true and correct' the

agreement which was signed in the year 201,4 without coercion or any

duress cannot be called in question today. It is submitted that the

builder buyer agreement provides for a penalty in the event of a delay

Page 8 of 20
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in giving possession. It is submitted that clause 37 of the said

agreementprovidesfort5/sq.ft.permonthonSuperareaforany

delay in offering possession of the unit as mentioned in clause 31 of the

agreement. Therefore, the complainant will be entitled to invoke the

said clause and is barred from approaching the hon'ble commission in

order to alter the penalty clause by virtue of this complaint more than

7 years after it was agreed upon by both parties'

That the complaint itself discloses that the said project does not have a

RERA approval and is not registered. lt is submitted that if the saicl

averment in the complaint is taken to be true, the Hon'ble Authoritlt

doesnothavethejurisdictiontodecidethecomplaint.

That the respondent had in due course of time obtained all necessar;7

approvals from the concerned authorities' It is submitted that the

permitforenvironmentalclearancesforproposedgrouphousing

projectforSectorl03,Gurugram'Haryanaon20'02'2015'similarlll'

theapprovalfordiggingfoundationandbasementwasobtainedand

sanctions from the department of mines and geology were obtained in

2012. Thus, the respondents have in a timely and prompt manner

ensured that the requisite compliances be obtained and cannot tle

faultedongivingdelayedpossessiontothecomplainant'

That the answering respondent has adequately explained the delay' lt

is submitted that the delay has been occasioned on account of things

beyond the control of the answering respondent' It is further

submitted that the builder buyer agreement provides for such

eventualities and the cause for delay is completely covered in the said

Page 9 of 20
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clause. The respondent ought to have complied with the orders of the

Hon,ble High court of Punjab and Haryana at chandigarh in cwP No'

2oo3z of 2008, dated 76.07.2012, 3L.07.201'2, Zt'oB'2012' The said

orders banned the extraction of water which is the backbone of the

construction process. Similarly, the complaint itself reveals that the

correspondence from the answering respondent specifies force

majeure,demonetizationandtheordersoftheHon'bleNGT
prohibiting construction in and around Delhi and the covlD -1'9

pandemic among others as the causes which contributed to the stalling;

of the project at crucial iunctures for considerable spells'

That the answering respondent and the complainant admittedly have:

entered into a builder buyer agreement which provides for the event

of delayed possession. It is submitted that clause 32 of the builder

buyer agreement is clear that there is no compensation to be sought b'g

thecomplainant/prospectiveownerintheeventofdelayin
possession. The answering respondent has clearly provided in clause

35 the consequences that follow from delayed possession' It is

submitted that the complainant cannot alter the terms of the contract

bypreferringacomplaintbeforetheHon'bleHRERAGurugram'

Copies of all the relevant documents have been filed and placed on ttre

record. Their authenticity is not in dispute' Hence, the complaint can tle

decided on the basis of these undisputed documents and submission made

by the parties.

furisdiction of the authoritY
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he application of the respondent regarding rejection of complaint on

und of jurisdiction stands rejected. The authority observes that it has

rritorial as well as subject matter jurisdiction to adjudicate the present

mplaint for the reasons given below'

I Territorial iurisdiction

,s per notification no. L/92/2017 -tTCP dated L4,72.2017 issued by Town

nd country Planning Departme,nt, the jurisdiction of Real Estate

egulatory Authority, Gurugranrlhall he entire Gurugram District for all
:. rl'.'

urpose with offices situated in'G$iUgram' In the present case' the project:

n question is situated within the planning area of Gurugram District'

herefore, this authority has comprete territorial jurisdiction to deal withr

he present comPlaint.

II Subiect matter iurisdiction

ection 11(4)[a) of the Act, 2016 provides that the promoter shall be

Section 11[a)(a) is
responsible to the allottee as per agreement for sale'

reproduced as hereunder:

Section 77

@) The Promoter shall-

(a) be responsible for all obligations, resp.onsibilities and functions

under the provisioni of this Ait or the rules and regulations made

thereunder or to the allottees as per the agreement for sole, or to.-the

associationil ollorrrrr, as the case may be, till the conveyance of all the

opartments, plots or buildings, as the c-ase may be, to the allottees, or the

common oreas to the association of allottees or the competent outhority'

as the cose maY be;

Section 34-Functions of the Authority:

3a(floftheActprovidestoensurecomplianceoftheobligationscast
upon the p,o^ot,,,, the allottees and the real estate agents under this

Act and tie rules and regulations made thereunder'

Page 11 ol'20
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, in view of the provisions of the Act quoted above, the authority has

mplete iurisdiction to decide the complaint regarding non-compliance

f obligations by the promoter leaving aside compensation which is to be

ded by the adiudicating officer if pursued by the complainants at a

ter stage.

rther, the authority has no hitch in proceeding with the complaint and

grant a relief of refund in the present *r:,.jt in view of the judgement:

ssed by the Hon'ble Apex court,in Newtech Promoters and Developers;

te Limited vs state of u.P. and ors, (supra) and reiterated in case'

,f M/s sana Realtors Private Limited & other vs union of India & other:;

;LP (Civil) No. 73005 of 2020 decided on 72'05'2022wherein it has been

laid down as under:

,,86.FromtheschemeoftheActofwhichadetailedreferencehosbeen

madeandtakingnoteofpowerofadjudicationdelineotedwiththe
regutatory iuiniriity ani adiudicaiing officer, what finolly culls out is

that althouii tn, ect indtiates the distinct expressions li^k3 'refund"

,interest,, iziotty' and 
,comptensation" a conioint reading of Sections L8

and 79 ,lr;;i 
^rnifests 

thatwhen it comes to refund of the amount, and

interest on the refund omount, or directing poyment of interes.t for

detayed delivery o/possessi oii,, i, penalty and interest thereon, it is the

,rguloto,l,"rrrtrii6, which h.as the power to_exomine and determine the

outcome;i;;;;piriint. At ti, ,,o^', time, when it comes to o question of

seekingthtereliefofadjudgingcompensationandinterestthereonunder
sections 72,74, 1g and tg,ihe aiiudicatin_g officer exclusively has the

power to determine, keeping in viiw the coliective reading of Section 71

read with section 72 of the Act. if the adiudication under Sections 12' 14'

,8 and 19 other than compensation as envisaged, if extended to the

adjudicatingofficerasprayedthat,inourview,mayintendtoexpandthe
ambit and scope of the powers and functions of the adiudicoting officer

under section 71and thatwould be againstthe mandate of the Act 20L6'"

Hence, in view of the authoritative pronouncement of the Hon'ble supreme

Court in the cases mentioned above, the authority has the iurisdiction to

Page 12 r>f 2O
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tertain a complaint seeking refund of the amount and interest on the

und amount.

ndings on the relief sought by the complainants'

Refund entire amount paid by the complainant along with the interest'

the present complaints, the complainant intends to withdraw from the

oject and is seeking return of the amount paid by him in respect of

bject unit along with interest 
-11.!he 

prescribed rate as provided under

oduced below for readY
ction 1B(1) of the Act. Sec' t8(f);of the Act is repr

"section 78:' Return of amoynl ayd compensation

;;;;;"i;;' p;;^*;;|!i;ii;o^ptete or ii unabte to sive possession of

or'oport^ent, Plot, br building"
(a)
naccordancewiththetermsoftheagreementforsaleor,asthecasemay
ir,-iiti *mpleted by the date specified therein; or 

d
,:l 

* discontinuance of his business as o deveroper on account of

suspension o, ,rriiitiin of the registration under this Act or for ony

other reQson,

heshaltbeliableondemandtotheallottees,incasetheallottee
wishes to withdriw from the proiect' without Pryiud-i9e to ony other

remedy available, to return thi amount received by him in respect of

that apartment, piot, building, os the case may be, with interest qt

such rate o, ^oiiiirrtcriied 
in this beholf including compensation

in the manner as provided under this Act:

provided that where an allottee does not intend to withdrow from the

proiect, he shatt ie p'aid, by t\e promoter' interest for every month of

delay, titl the nonaiig o'i' oS tie possession' at such rate as may be

prescribed."
(Emphasis suPPlied)

clause 30 of the apartment buyer agreement (in short' agreemerrt)

providesforhandingoverofpossessionandisreproducedbelow:

"30.

Page 13 of 20
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Thedevelopershatlofferpossessionoftheunita.nytime,withinaperiod
of a2 montnts i)riin, aot" oii*iiution of the agreement or within

4 2 m o nth, i l; ;';;' ;"; ; ;i ;L to i i i 
" 
g aII ih e r e ql i r e d s a n c ti o n s a n d

approval necessary 1or commintceient of construction, whichever

islater subiectto timely pay^';';f 'lt 
ayesfu !r1l'3r 

and subiectto force

majeure ririuiitirrri i, arrrri-uzii,n ,torri 31' Further, there shall be

(t srace p"ri;:;';;;' iinths ouoiia to the developer over and obove

the period of 4i monrhs as oair'r-ii i,sering the pissession of th.e unit'"

t the outset, it is relevant to comment on tfiu preset possession clause ol

r ^ ^rC

eagreementwhereinthepossessi?nhasbeensubjectedtoallkindsof

rms and conditions of t.[15.;iffie+m.ent and application, and thtl

being in default under any provisions of thesr:

.reementsandcompliancewithallprovisions,formalitiesan.J

,J;tation as prescribed by the promoter. The drafting of this clause

and incorporadon of such conditions are not only vague and uncertain bttt

;;.;;;,;;;;;.. in favour of the promoter and against rhe arortee rhar

even a singre default by the a,ottee in fulf,ling formalities and

documentationsetc.aSprescribedbythepromotermaymaketlre

possessionclauseirrelevantforthepurposeofallotteesandt]ne

commitment date for handing over possession loses its meaning' The

incorporation of such clause in the buyer's agreement by the promoter is

justtoevadetheliabilitytowardstimelydeliveryofsub;ectunitandto

deprive the allottee of his right accruing after delay in possession' Thi:; is

just to comment as to how the builder has misused his dominant positlon

and drafted such mischievous clause in the agreement and the allotte'e is

left with no option but to sign on the dotted lines'

Due date of handing over possession and

period: The respondent/promoter has raised

construction of the proiect was badly affected

admissibilitY of grace

the contention that the

on account of the orrJers
Page 14 ofZ0
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ted 16.07 .20!2, 31..07.2012 and 2t.08.20L2 of the Hon'ble Punjab &

ryana High Court duly passed in civil writ petition no.20032 of 2008

rough which the shucking /extraction of water was banned which is the

ckbone of construction process, simultaneously orders at different dates

.ssed by the Hon'ble National Green Tribunal restraining thereby the

cavation work causing Air Quality Index being worse, may be harmful to

e public at large without admitting any liability.

this particular case, the Authry'considered the above contentions

ondent and observes that the promoter has proposed to

nd over the possession of the apartment within a period of 42 months

m the date of execution of the agreement or within 42 months from the

e of obtaining all the required sanctions and approval necessary for

mmencement of construction, whichever is later. The authority

lculated due date of possession from the date of date of execution of

ent i.e., 25.06.2014 as the date of commencement of construction is

ot known. The period of 42 months expired on 25.12'201'7' Since in the

resent matter the BBA incorporates unqualified reason for grace

riod/extended period in the possession clause. Accordingly, the

uthority allows this grace period of 6 months to the promoter at this stage'

24. dmissibility of refund along with prescribed rate of interest: The'

mplainant is seeking refund the amount paid by them at the prescribedL

te of interest. However, the allottee intend to withdraw from the projecl:

nd is seeking refund of the amount paid by him in respect of the subjecl:

it with interest at prescribed rate as provided under rule 15 of the rules'

ule L5 has been reproduced as under:

Page 15 of 210
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25.

Rule 75. Prescribed rate of interest' fProviso to section 72' section

TBandsub.section(4)anttsubsection(7)ofsectionT9]
(1) For the purpoi, of proviso to section 72; section 18; ond sub-

sectionts (4) and'til of section 79, the "interest ot the rote

prescribei'i shall be the Stote Bank of India highest marginol cost of

lending rate +2%.:
provided that in case the State Bank of lndio morginal cost of

lendingratte(MCLR)isnoti7tlse,-itshatlbereplacedbysuch
benchmark lending rates which the State Bank of lndia may fix from

time to time for lending to the generol public'

he legislature in its'wisdom" in the subordinate legislation under the

rovision of rule j.5 of the rules, has determined the prescribed rate of'

terest. The rate of interest so deterrnined by the legislature' is reasonable

nd if the said rule is followed to award the interest, it will ensure uniform

,ractice in all the cases.

onsequently,aSperwebsiteoftheStateBankoflndiai.e.,
the marginal cost of lending rate (in short' MCLR) as orl

ate i.e., 20.07.2023 is 8.75o/o.Accordingly, the prescribed rate of interest

ill be marginal cost of lending lv1s +20/o i'e'' tO'75o/o'

he definition of term 'interest' as defined under section Z(za) of the Act

rovides that the rate of interest chargeable from the allottee by the

romoter, in case of default, shall be equal to the rate of interest which the

romoter shall be liable to pay the allottee, in case of default' The relevant

section is reProduced below:
,,(za),,interest,,meunstheratesofinterestpayablebythepromoteror

the allottee, as the case maY be'

Explanotion, -For the purpose of this clause- -. .. t-.- LL ^ --^*nt,
o the rote of interesi chargeoble from the allottee by the promoter, tn

,orr'ij iefault, shall ie ,quit to the rate of interest which the

pro*itil inou a, hable to pay the allottee, in case of default;

(i0 the interest poyable by the'prb^ot* to the allottee shall be from the

dote the priioter riceived the omount or any part thereof till the

date the amount or part thereof and interest thereon is refunded'

Page 16 ol 20
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and the interest payable by the allottee to the promoter shall be from
the date the allottee defoutts in paymentto the promoter till the date

it is paid;"

consideration of the documents available on record and submissions

e by both the parties regarding contravention of provisions of the Act,

r authority is satisfied that the respondent is in contravention of the

tion 11(a)(a) of the Act by not handing over possession by the due date

per the agreement. By virtue prf clause 30 of the agreement executed

tween the parties on 25,06.2,0L4, the possession of the subject

artment was to be delivered wtthin stipulated time i'e., by December

17. As far as grace period is concerned, the same is allowed for the

asons quoted above. Therefore, the due date of handing over possession

25.06.201,8.

eping in view the fact that the atlottee/complainant wish to withdraw

m the project and is demanding return of the amount received by the

romoter in respect of the unit with interest on failure of the promoter to

mplete or inability to give possession of'the unit in accordance with the

rms of agreement for sale or duly completed by the date specified

r is covered under section 1B[1) of the Act of 20L6'

e occupation certificate/completion certificate of the project where the

nit is situated has still not been obtained by the respondent/promoter

e authority is of the view that the allottees cannot be expected to wail:

ndlessly for taking possession of the allotted unit and for which he has;

d a considerable amount towards the sale consideration and as;

rved by Hon'ble Supreme Court of India in lreo Grace Realtech Pvt,

Complaint No. 6038 of 2022 and

another
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Vs. Abhishek Khanna & Ors., civil appeal no. 57BS of 2019, decided

77.07.2027:

".... The occupation certificate is not available even os on date, which
clearly amounts to deficiency of service. The ollottees cannot be made to
wait indeftnitely for possession of the opartments allotted to them, nor
can they be bound to take the apartments in Phase 1 of the project......."

rther, the Hon'ble Supreme Court of India in the cases of Newtech

,moters and Developers Private Limited Vs State of U,P. and Ors.

upra) reiterated in case of M/sSana Realtors Private Limited & other

Union of India & others SLP'(Civtl) No, 13005 of 2020 decided on

.05.2022. observed as under,- 
,,

"25. The unqualified right of the allottee to seek refund referred Under
Section 18(1)(a) and Section rcft) of the Act is not dependent on any
contingencies or stipulations thereof, It appears that the legislature has

consciously provided this right of refund on demand os on unconditional
absolute right to the allottee, if the promater fails to give possession of
the apartmenl plot or building within the time stipulated under the
terms of the agreement regardless of unforeseen events or stay orders of
the Court/Tribunal, which is in either way not attributable to the
allottee/home buyer, the promoter is under an obligation to refund the
amount on demand with interest at the rate prescribed by the State
Government including compensation in the manner provided under the
Act with the proviso that if the allottee does not wish to withdrow from
the project, he shall be entitled for interest for the period of detay titl
handing oyerpossession at the rate prescribed."

e promoter is responsible for all obligations, responsibilities, and

nctions under the provisions of the Act of 201.6, or the rules and

ulations made thereunder or to the allottees as per agreement for sale

section 11( )(a). The promoter has failed to complete or unable to

e possession of the unit in accordance with the terms of agreement for

le or duly completed by the date specified therein. Accordingly, the

moter is liable to the allottee, as he wishes to withdraw from the

Page 18 of2o
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oject, without prejudice

unt received by him in

y be prescribed.

Complaint No. 6038 of 2022 and

another

to any other remedy available, to return the

respect of the unit with interest at such rate as

1

i

a

(

a

rdingly, the non-compliance of the mandate contained in section

t+Xa) read with section 1B(1) of the Act on the part of the respondent

established. As such, the complainant is entitled to refund of the entire

ount paid by them at the prescribed rate of interest i.e., @ 10.75o/o p.a.

e State Bank of India highest marginal cost of lending rate (MCLR)

plicable as on date +2o/o) as prescribed under rule 15 of the Haryana

al Estate (Regulation and Development) Rules, 20t7 from the date of

h payment till the actual date of refund of the amount within the

elines provided in rule L6 of the Haryana Rules 20L7 ibid.

rections of the authority

nce, the authority hereby passes this order and issues the following

rections under section 37 of the Act to ensure compliance of obligations

st upon the promoter as per the function entrusted to the authority

der section 34(f):

The respondent/promoter is directed to refund the amount received

by it from the complainant along with interest at the rate of 10.750/o

p.a. as prescribed under rule 15 of the Haryana Real Estate

(Regulation and Development) Rules, 20L7 from the date of each

payment till the actual date of refund of the deposited amount.

A period of 90 days is given to the respondent to comply with the

directions given in this order and failing which legal consequences

would follow.
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The respondent builder is directed not to create third party right

against the unit before full realization of the amount paid by the

complainant. If any transfer is initiated with respect to the subject

unit, the receivable from that property shall be first utilized for

clearing dues of the complainant-allottee.

is decision shall mutatis mutandis apply to cases mentioned in para 3 of

complaints stand dis True certified copies of this order be

shall be separate decrees in

ividual cases.

[Viiay Kumar Goyal)
Member

rity, Gurugram
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