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1,. e present complaint dated Lg.\g.zazz has been filed by the

mplainant/allottee under section 31 of the Real Estate (Regulation

nd Development) Act,20L6 (in short, the Act) read with rule zB of the

aryana Real Estate (Regulation and Development) Rules, Z0lT (in
hort, the Rules) for violation of section 1l(4)(a) of the Act wherein it is
ter alia prescribed that the promoter shall be responsible for all

bligations, responsibilities and functions as provided under the
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provision of the Act or the Rules and regulations made there under or

to the allottee as per the agreement for sale executed inter se.

Unit and proiect related details

The particulars of unit details, sale consideration, the amount paid by

the complainant, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

Sr.
No.

Particulars Details

t. Name of the project 'lAnsal Heights 86", Sector 86, Gurugram.

2. Total area ofthe project 12.843 acres

3. Nature of the project Group housing colony

4. DTCP license no. 48 of 20ll dated 29.05.20L1. valid upto
28.05.20L7

5. Name of licensee Resolve Estate Pvt. Ltd.

6. Registered /not registered Not registered

7. Unit no. y4203

[pg. 19 of complaint]

B. Area of the unit 1690 sq. ft.

[pg. 19 of complaint]

9. Date of execution of buyer's
agreement

21.7t.2014

[pg. 16 of complaint]

10. Possession clause 37.

The developer shall offer possession of the
unit any time, within a period of 42 months
from the date of execution of the
agreement or within 42 months from the
date of obtaining all the required
sanctions and approval necessary for
commencement of construction,
whichever is later subiect to timelv Davment
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of all dues by buyer and subject to force
majeure circumstqnces as described in clause
32. Further, there shall be a grqce period of
6 months allowed to the developer over
and above the period of 42 months as
above in offering the possession of the unit."

(Emphasis supplied)

lpe.24 of complaintl

11. Date of start of construction 01.10.2013

72. Due date of possession z't.1.L.2078

-(N,gter 
42 months from date of BBA i.e.,

2X.J120L4 being later + 6 months grace
pealod allowed being unqualified)

13. Basic sale consideration as
per payment plan annexed
with BBA at page 32 of
complaint.

< 85,70,945/-

14. Total amount paid
complainant as

customer ledger
L0.02.2017 at pg.

complaint

by the
per

dated
46 of

< 51,40,759 /-

15. 0ccupation certificate Not obtained

L6. 0ffer of possession Not offered

Facts of the complaint

The complainant has pleaded the complaint on the following facts:

a. Vide application dated 5th September 2014, Ms Devika Srivastava

applied for the allotment of 3BHK apartment in Ansal Heights,

Sector 86, Gurgaon and have paid a sum of <51.,06,759/- for the

allotted unit f-0203, It has been over 42 months plus a grace period

of 6 months and another 46 months from the due delivery date and
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promised revised delivery dates by the ansal team.

the said apartment has not been allotted till date even after being

b. Ir is humbly and respectfully submitted that vide application dated

5th September 201,4,the complainant had applied for the allotment

of 3BHK apartment, in the proposed building, in the name and style

of Ansal Height, situated at Sector-86, Gurgaon.

c. It is humbly and respectfully submitted that vide application, for

booking, the complainant had paid a sum of t 51,06,759/- to the

promoter. It is humbly and respectfully submitted that in pursuance

of the said application, the complainant was allotted unit no. j-0203

in 245 Ansal Heights, Sector-86, Gurgaon, and to the said effect, a

letter of allotm ent I flat buyers agreement dated 2t.11.2014, was

issued in favor of the complainant. A payment plan linked to the

various stages of construction was mentioned in the said allotment

letter.

d. It is humbly and respectfully submitted that in terms of the said

allotment letter, the complainant had paid the requisite / stipulated

instalments towards the cost [part consideration) of the said unit,

on the due dates, as per the schedule of payment and the plan

thereto.

e. It is humbly and respectfully submitted that clause 31 of the said

letter of allotment/ flat buyers agreement dated 21,.1,1,.2014, went

on to state that the developer shall offer possession of the unit any

time within a period of 42 months from the date of execution of

agreement or within 42 months from the date of obtaining all the

required sanctions approvals necessary for commencement of
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construction, whichever is later, subject to timely payment of all the

dues by buyer and subject to force majeure circumstances as

described in clause 32. Further, there shall be a grace period of 6

months allowed to the developer over and above the period of 42

months as above, in offering the possession of the unit.

f. It is humbly and respectfully submitted that the perio d of 42 months

for handing over the possession has elapsed on 20.05.2018 and

further the grace period of 6 months has also elapsed on

20.1,1,.2018. It is humbly and respectfully submitted that that even

after the expiry of 48 months, which was provided to the developer

for handing over the possession, a further period of 36 months has

elapsed and as such, there is a considerable delay in the delivery of

the handing over the possession of the said unit to the complainant.

g. It is humbly and respectfully submitted that vide email dated 16th

November 2021, the complainant, repeatedly requested the

promoter/opp party to inform her about the status of the

construction and the reasons for the delay in handing over

possession of the said property, but to her utter dismay, none of the

above said emails, were ever responded too by the promoter. It

would also not be out of place to mention that even the telephone

calls made by the complainant to the office of the complainant, were

not attended to satisfactorily.

h. It is humbly and respectfully submitted that the complainant due to

the delay in the delivery of possession has lost considerable amount

of money in the nature of interest on the amount, which she has paid

to the opp party, as well as also lost in the nature of rent, which
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would have accrued to the complainant, had the possession of the

property being delivered to the complainant, in terms of the

stipulated time, provided for in the said letter of allotment dated

27.LL.20L4.

In addition to the above, it is also humbly and respectfully

submitted that the promoter/opp party has still not completed the

project and in near future there seems to be no chances of handing

over of the possession of the tqrC qr, to the complainant. It is further

humbly and respectfully submitted, that the complainant is a

woman of limited resources and for the purchase of the said flat she

took a home loan of t 15,34,8 69/- on current interest rate of 7.450/o

p.a. from the 1,6th September 2016 and the complainant, for the

period 30th December 201,6 to August 2022 has paid an

approximate sum of \ 7 ,57 ,900 /- towards the Pre-EMI, to the Bank

and further the complainant w.e.f. f anuary 2017 is continuously and

regularly paying an EMI ranging between < 9,600 /- ro { 1 I,640 /- to

the bank.

In view of the fact, that there had been an inordinate delay, by the

promoter/opp party no. 1, in handing over the possession of the

said property, the complainant is entitled to an interest @ 9o/o p.a.,

on the amount of t 51,,06,759 /- as well as loss of notional Rent and

to compensate the complainant, for inflicting mental agony and for

the consequent harassment, as well as the costs for loss of

opportunities.

elief sought by the complainant:

he complainant has sought following reliefs:
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Refund the entire amount paid by the complainant along with the

interest.

Compensation & cost of litigation.

n the date of hearing, the authority explained to the

respondents/promoter about the contravention as alleged to have been

mmitted in relation to section 11(a) (a) of theActto plead guilty or

not to plead guilty.

Reply by the respondent.

he respondent has contested the iomplaint on the following grounds:

That the present complaint is not maintainable qua the answering

respondent as the complaint is totally false, frivolous and devoid of

any merits against the answering respondent. The complaint under

reply is based on pure conjecture. Thus, the present complaint is

liable to be dismissed on this ground alone.

That the complainants had approached the answering respondent

to book a flat no. |-0203 in an upcoming project Ansal Heights,

Sector 86, Gurugram. Upon the satisfaction of the complainant

regarding inspection of the site, title, location plans, etc. an

agreement to sell dated 27.71.201,4 was signed between the

parties.

That the current dispute cannot be governed by the RERA Act,201,6

because of the fact that the builder buyer agreement signed

between the complainant and the answering respondent was in the

year 201,3. It is submitted that the regulations at the concerned

time period would regulate the project and not a subsequent

legislation i.e., RERA Act, 2016. It is further submitted that

complaint No. 6080 of 2022
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Parliament would not make the operation of a statute retrospective

in effect.

d. That even if for the sake of argument, the averments and the

pleadings in the complaint are taken to be true, the said complaint

has been preferred by the complainant belatedly. The complainant

has admittedly filed the complaint in the year 2022 and the cause

of action accrue on 2L.11.20t8 as per the complaint itself.

Therefore, it is submitted that the complaint cannot be filed before

the HRERA Gurugram as the same is barred by limitation.

e. Even if the complaint is admitted being true and correct, the

agreement which was signed in the year 2014 without coercion or

any duress cannot be called into question today. It is submitted that

the builder buyer agreement provides for a penalty in the event of

a delay in giving possession. It is submitted that clause 37 of the

said agreement provides for Rs. 5/ sq foot per month on super area

for any delay in offering possession of the unit as mentioned in

clause 31 of the agreement. Therefore, the complainant will be

entitled to invoke the said clause and is barred from approaching

the Hon'ble Commission in order to alter the penalry clause by

virtue of this complaint more than 10 years after it was agreed upon

by both parties.

That the respondent had in due course of time obtained all

necessary approvals from the concerned authorities. It is submitted

that the permit for environmental clearances for proposed group

housing project for Sector 103, Gurugram, Haryana on 20.02.20t5.

Similarly, the approval for digging foundation and basement was
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obtained and sanctions from the department of mines and geology

were obtained in20t2. Thus, the respondents have in a timely and

prompt manner ensured that the requisite compliances be

obtained and cannot be faulted on giving delayed possession to the

complainant.

That without prejudice to the aforesaid and the rights of the

respondent, it is submitted that the respondent would have handed

over the possession to the complainant within time had there been

no force majeure circumstances beyond the control of the

respondent, there had been several circumstances which were

absolutely beyond and out of control of the respondent such as

orders dated 16.07.2072, 3L.07.2012 and 21.08.201,2 of the

Hon'ble Punjab & Haryana High Court duly passed in civil writ

petition no.20032 of 2008. The said orders banned the extraction

of water which is the backbone of the construction process.

Similarly, the complaint itself reveals that the correspondence from

the Answering Respondent specifies force majeure,

demonetization and the orders of the Hon'ble NGT prohibiting

construction in and around Delhi and the COVID -19 pandemic

among others as the causes which contributed to the stalling of the

project at crucial junctures for considerable spells.

That the perusal of the builder buyer agreement at page 3 would

show that the proposed party to be impleaded i.e., M/s Samyak

Projects Pvt. Ltd not only possesses all the rights and unfettered

ownership of the said land whereupon the project namely Ansal

Heights, Sector 86 is being developed, but also is a developer in the

Complaint No. 6080 of 2022
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said project. That the operating lines at page 3 of the builder buyer

agreement are as follow: "The developer has entered into en

agreement with the confirming party 3 i.e lrl/s Samyak Projects Pvt.

Ltd to jointly promote, develop and market the proposed project

being developed on the land as aforesaid."

That, while filing the present complaint, the complainant has not

arrayed M/s Samyak Project lvt Ltd. having its Registered Office at

153, Okhla Industrial Estale"gfl,hase-lll, New Delhi - 110020 as a

party to the complain, *$ffi amlak Projects Pvt. Ltd is a very

necessary and propor parly utp be arrayed to the complaint for

proper, fair and.,tfanSpl$p dtgPpaalof the present case.

The said M/s &myak Prdiect Pfi. Ltd. in terms of its arrangement

with the respondent could not develop the said project well within

time as was agreed and given to the respondent, the delay, if any, is

on the part of M/s Samyak Project Pvt. Ltd. not on the part of

respondent, because the construction and development of the said

project was undertaken by M/s Samyak Project Pvt. Ltd.

Copies of all the documents have been filed and placed on record. The

authenticity is not in dispute. Hence, the complaint can be decided on

the basis of theses undisputed documents.

lurisdiction of the authority

The authority observed that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given

below.

E.I. Territorial iurisdiction

Complaint No. 6080 of 2022
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per notification no. 1192/20t7-ITCP dated 14.12.2017 issued by

Town and Country Planning Department, the jurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for

all purpose with offices situated in Gurugram. In the present case, the

project in question is situated within the planning area of Gurugram

District, therefore this authority has complete territorial jurisdiction to

deal with the present complaint.

E.II. Subiect matter jurisdiction

ion 11(a)(a) of the Act,2016 provides that the promoter shall be

ponsible to the allottee as per agreement for sale. Section L1( )(a) is

produced as hereunder:

Section 77

@) fhe promoter shall-

(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees os per the agreement for sale, or to the
association of allottees, as the case moy be, till the conveyance of all
the apartments, plots or buildings, as the case moy be, to the allottees,
or the common oreas to the association of allottees or the competent
authority, as the case may be;
Section 34-Functions of the Authority:
34(fl of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under this
Act and the rules and regulations made thereunder.

, in view of the provisions of the Act quoted above, the authority has

mplete jurisdiction to decide the complaint regarding non-compliance

obligations by the promoter as per provisions of section 11(a)(a) of

he Act leaving aside compensation which is to be decided by the

judicating officer if pursued by the complainant at a later stage.

urther, the authority has no hitch in proceeding with the complaint and

grant a relief of refund in the present matter in view of the judgement

Page 11 of 21
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assed by the Hon'ble Apex court in Newtech Promoters and

rs Private Limited Vs State of U.P. and Ors.' SCC Online SC

044 decided on Lr.L7.2021 wherein it has been laid down as under:

"86. From the scheme of the Act of which a detailed reference has been
made and taking note of power of adjudication delineated with the
regulatory authority and adjudicating officer, what finally culls out is
thot although the Act indicotes the distinct expressions like 'refund',
'interest', 'penalqt' and 'compensation', a conjoint reading of Sections
18 and 79 clearly manifests that when it comes to refund of the
amount, and interest on the refund qmount, or directing payment of
interest for delayed delivery o/possession, or penalty and interest
thereon, it is the regulatory authgrjg which has the power to examine
and determine the outcome of ii comptaint. At the same time, when it
comes to o question of seekl:rig,the,relieJ of adjudging compensation
and interest thereon und,er Sections 72, 14, 1"8 and 79, the adjudicating
officer exclusively has the power to determine, keeping in view the
collective reading of Section 77 read with Section 72 of the Act. if the
adjudication under Sections 72, 74, 1B and 1.9 other than
compensation as envisaged, if extended to the adjudicating oJficer as
proyed that, in our view, may intend to expand the ambit and scope of
the powers and functions of the adjudicating officer under Section 71.

and that would be against the mandate of the Act 2016."
urthermore, the said view has been reiterated by the Division Bench of

n'ble Punjab and Haryana High Court in"Ramprastha Promoter and

'lopers Pvt. Ltd. Versus Union and others dated

3.07.2022 in CWP bearw no. 6688 of 2027. The relevant paras of the

bove said judgment i;eads,'bs under:

"23) The Supreme Courc has already decided on the issue pertaining
to the competence/power of the Authority to direct refund of the
amoun| interest on the refund amount and/or directing payment of
interest for deloyed delivery of possession or penalty and interest
thereupon being within the jurisdiction of the Authority under Section
31 of the 2016 Act. Hence any provision to the contrary under the
Rules would be inconsequential. The Supreme Court having ruled on
the competence of the Authority ond maintainobility of the complaint
before the Authority under Section 31 of the Act, there is, thus, no
occasion to enter into the scope of submission of the complaint under
Rule 28 and/or Rule 29 ofthe Rules of2017.

13.

of India
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24) The substantive provision of the Act having been interpreted by
the Supreme court, the Rules have to be in tandem with the
substantive Act.
25) In light of the pronouncement of the supreme court in the matter
of M/s Newtech Promoters (supra), the submission of the petitioner to
await outcome of the sLP ftled against the judgment in cwp No.3g144
of 2018, passed by this court, fails to impress upon us. The counsel
representing the parties very fairly concede that the issue in question
has already been decided by the Supreme court, The prayer made in
the complaint as extrocted in the impugned orders by the Real Estate
Regulatory Authority fall within the relief pertaining to refund of the
amount; interest on the refund amount or directing payment of
interest for delayed delivery of possession. The power if adjudication
and determination for the soid retief is conferred upon the Regulotory
Authority itself and not upon:ihe A,diudicating 1fficer.,'

ence, in view of the authdi'itative pronouncement of the Hon'ble

upreme Court in the matter of M/s Newtech promoters and

Private Limited Vs State of II,P, and Ors. (supra), and the

ivision Bench of Hon'ble Punjab and Haryana High court in
Ramprastha Promoter and Developers pvL Ltd. versus llnion of
'ndia and others. (supra), the authority has the jurisdiction to entertain

complaint seeking refund of the amount paid by allottee alongwith

nterest at the prescribed rate.

ndings on objection regarding maintainability of complaint.

e counsel for the respondent has raised an objection that the

mplaint is barred by limitation as the complainant has approached

e complainant has admittedly filed the complaint in the year Zozz

nd the cause of action accrue on2l.17.2Ol8 as per the complaint itself.

herefore, it is submitted that the complaint cannot be filed before the

:REM Gurugram as the same is barred by limitation.

n consideration of the documents available on record and

ubmissions made by the party, the authority observes that the buyer's

greement w.r.t. the unit was executed with the allottee on 21.t]^.2014.
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per clause 31 of the buyer's agreement, the possession of the subject

lot was to be offered with in a period of 42 months from the date of

ecution of buyer's agreement which comes out to be 21.11,.201,8.

owever, the said project of the allotted unit is an ongoing project, and

respondent/promoter has failed to apply and obtaining the CC/part

C till date. As per proviso to section 3 of Act of 20t6, ongoing projects

n the date of this Act i.e., 28.07.20t7 for which completion certificate

as not been issued, the promoter shall make an application to the

thority for registration of the said project within a period of three

onths from the date of commencement of this Act and the relevant

rt of the Act is reproduced hereunder: -

Provided that projects that are ongoing on the date of
commencement of this Act and for which the completion certificate
has not been issued, the promoter shall make an application to the
Authority for registration of the said projectwithin o period of three
months from the dote of commencement of this Act

e legislation is very clear in this aspect that a project shall be

rded as an "ongoing project" until receipt of completion certificate.

ince no completion certificate has yet been obtained by the promoter-

uilder with regards to the concerned prof ect.

oreover, it is observed that despite passing a benchmark of due date

n 21.L1..2018, till date it has failed to handover the possession of the

lotted plot to the complainants and thus, the cause of action is

tinuing till date and recurring in nature. The authority relied upon

e section 22 of the Limitation Act, L963, Continuing breaches and

rts and the relevant portion are reproduced as under for ready

'erence: -
22, Continuing breaches and torts-
In the case ofa continuing breoch ofcontract or in the case of
a continuing tort, a fresh period of limitation begins to run at

Page 14 of 2l
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every moment of the time during which the breach or the tort,
as the case may be, continues,

ing in view the aforesaid facts and legal position, the objection
ith regard to the complaint barred by Iimitation is hereby rejected.
ndings on the relief sought by the complainant.
I. Refund entire amount paid by the complainant along with the

interest.

the present complaint, the complainant intends to withdraw from the
roject and are seeking return of the amount paid by them in respect of
bject unit along with interesr..$.e,9, ralr) of rhe Act is reproduced below
r ready reference:

"Section 78: - Return of omoint and compensation
18(1). If the promoterfails to complete or is unabte to give possession
of an apartmenl plol or building. -
(a)in accordoncewith the trrit of the agreementfor sare or, as the

case may be, duly completed by the daie specifiei therein; or
(b)due to discontinuance of his blusiness as a deieloper on account of

suspension or revocation of the registratio, unde, this Act or fo'rany other reason,
he shall be liable on demand to the allottees, in case the allottee
wishes to withdraw from the project, withaut prejudice to any other
remedy available, to rcturn the amount receivecl by him in iespect
of that apartment, ptot, buitding, as the ,or" 

^ry-be, 
with interestat such rate as. may be prescribed in tnii runay incruding

compensation in the monner as provided under this Act:
Provided that where an ailottee does not inrchd tu withdraw from theprojecl he shall be.paid, by the promoter, interest for every month of
delay, till the handing over of the possession, at sich rate as may be
prescribed."
(Emphasis supplied)

use 3L of the BBA datedzt.11,.z0L4 provides for the handing over of

21,. I

22.

ssion and is reproduced below for the reference:
"31, The developer shart offer possession of the unit any time, within
a period of 42 monthsfrom the date of eiecution oyine agreement
or within 42 months from the date of obtaining ail the required
sanctions and approval necessary forci^*rnrement ofconstruction, whichever is later subject to timely payment os ait
dues by buyer and subject to force majeure circumstances qs described

Page 15 of21
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23.

in clause 32. Further, there shall be a grqce period of 6 months
allowed to the developer over and above the period of a2 months
as above in offering the possession of the unit."

t the outset, it is relevant to comment on the pre-set possession clause

f the agreement wherein the possession has been subjected to all kinds

terms and conditions of this agreement and application, and the

mplainant not being in default under any provisions of this agreement

nd compliance with all provisions, formalities and documentation as

rescribed by the promoter. The drafting of this clause and

corporation of such conditions are not only vague and uncertain but so

eavily loaded in favour of the promoter and against the allottee that

en a single default by the allottee in fulfilling formalities and

ocumentations etc. as prescribed by the promoter may make the

ssession clause irrelevant for the purpose of allottee and the

mmitment date for handing over possession loses its meaning. The

corporation of such clause in the flat buyer's agreement by the

romoter are just to eyade the liability towards timely delivery of subject

nit and to deprive the allottee of his right accruing after delay in

ion. This is just to comment as to how the builder has misused

is dominant position and drafted such mischievous clause in the

nt and the allottee is left with no option but to sign on the dotted

missibility of grace period: The respondent/promoter has raised

e contention that the construction of the project was badly affected on

ccount of the orders dated 16.07.2012,31.07.2012 and 21.08.2012 of

e Hon'ble Punjab & Haryana High Court duly passed in civil writ

etition no.20032 of 2008 through which the sucking /extraction of

ter was banned which is the backbone of construction process,
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imultaneously orders at different dates passed by the Hon'ble National

reen Tribunal restraining thereby the excavation work causing Air

uality lndex being worse, may be harmful to the public at large without

mitting any liability. Apart from these the demonetization is also one

f the main factors to delay in giving possession to the home buyers as

emonetization caused abrupt stoppage of work in many projects.

he promoter has proposed to hand over the possession of the

artment within a period of 42 months from date of agreement or from

e date of approvals required,for the commencement of construction

ich whichever is later. The due date of possession is calculated from

e date of execution of BBA i.e., 21.L1,.2014 being later. The perio d of 42

onths expired on 21.05.2018. Since in the present matter the BBA

corporates unqualified reason for grace period/extended period of 6

nths in the possession clause accordingly, the grace period of 6

nths is allowed to the promoter being unqualified. Therefore, the due

te of possession comes out to be 21,.17.2018.

ping in view the fact that the allottee complainant wishes to

thdraw from the project and demanding return of the amount

ived by the promoter in respect of the unit with interest on failure of

promoter to complete or inability to give possession of the unit in

rdance with the terms of agreement for sale or duly completed by

he date specified therein. The matter is covered under section 1B(1) of

e Act of 201.6.

e occupation certificate/completion certificate of the project where

e unit is situated has still not been obtained by the respondent-

romoter. The authority is of the view that the allottee cannot be

26.
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pected to wait endlessly for taking possession of the allotted unit and

r which he has paid a considerable amount towards the sale

nsideration and as observed by Hon'ble Supreme Court of India in lreo

Realtech Pvt. Ltd. Vs, Abhishek Khanna & Ors., civil appeal no.

7BS of 2079, decided on 17.07,2027.

".....The occupation certificate is not available even os on date,
which cleorly amounts to deficiency of service. The allottees
cannot be made to wait indeftnitely for possession of the
apartments allotted to them, nor can they be bound to take the
apartments in Phase 1. of the project,....."

urther in the judgement of the Hon'ble Supreme Court of India in the

s of Newtech Promoters and Developers Private Limited vs State

U.P. and Ors. (supral reiterated in case of M/s Sana Realtors Private

mited & other Vs Union of India & others SLP (Civil) No. 13005 of

20 decided on 72,05.2022 itwas observed as under:

"25. The unqualified right of the allottee to seek refund referred
Under Section 18(1)(a) and Section Dft) of the Act is not
dependent onitny Contingencies or stipulations thereof. It appears
that the legislature has consciously provided this right of refund
on demand as an unconditional absolute right to the ollottee, if
the promoter fails to give possession of the apartment, plot or
building within the time stipulated under the terms of the
agreement regardless of unforeseen events or stay orders of the
Court/Tribunal, whicfi rs in either way,not ottributable to the
allottee/home buyer, the promoter is under an obligation to
refund the amount on demand with interest at the rate prescribed
by the State Government including compensation in the monner
provided unde'r the Act with the proviso that if the allottee does
not wish to withdraw from the project, he shall be entitled for
interest for the period of delay till handing over possession at the
rate prescribed."

e promoter is responsible for all obligations, responsibilities, and

nctions under the provisions of the Act of 201.6, or the rules and

lations made thereunder or to the allottee as per agreement for sale

nder section 11(4)(a) of the Act. The promoter has failed to complete

28.
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r unable to give possession of the unit in accordance with the terms of
reement for sale or duly completed by the date specified therein.

ccordingly, the promoter is liable to the allottee, as the allottee wishes
withdraw from the project, without prejudice to any other remedy
ilable, to return the amount received by him in respect of the unit

ith interest at such rate as may be prescribed.

is is without preiudice to any other remedy available to the allottee
uding compensation for which.ailottee may file an apprication for

ljudging compensation with the adjudicating officer under sections 71
72 readwith section 31(1) of the Ac t of ZOL6.

missibility of refund arong with prescribed rate of interest: The
mplainant is seeking refund of the amount paid arong with interest.
tion LB of the Act read with rule 15 of the rures provide that in case
allottee intends to withdraw from the project, the respondent shall
nd of the amount paid by the allottee in respect of the subject unit
interest at prescribed rate as provided under rure r.5 of the rures.

le 15 has been reproduced as under:
"Rule 7s. prescribed rate of interest- [proviso to section 72,section 78 and sub-section (4) and subsiction (7) of section 191'(1) For the purpose ofproviso to section 72; section Lg; and sub-
sections @) and (7) of section 79, the "interest at the rote prescribed,,
shall be the state Bank of India highest marginar cost of rending rate
+Zo/0.:

Provided that in case the state Bank of Indio marginar cost of rending
ryte (MCLR) is not in use, it shatt bL reptaceaLj iucn benchmark
lending rates which the state Bank of India ;;y i- ir"m time to time
for lending to the generol public.,'

Iegislature in its wisdom in the subordinate regisration under the
ision of rule 15 of the rures, has determined the prescribed rate of
st. The rate of interest so determined by the regislature, is

in
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nable and if the said rure is foilowed to award the interest, it wiil
ure uniform practice in all the cases.

32, nsequentry, as per website of the state Bank of India i.e.,
://sbi.co.in. the marginar cost of rending rate (in short, McLR) as on
i'e, 27.07.2023 is g.750/0. Accordingry, the prescribed rate of

i will be marginar cost of rending rate +1070 i.e., L0.750/o.
33. T e authority hereby directs the promoter to return the amount

:eived by him i.e., t s1.,40,7sg/- withinterest at the rate of r0.750/o

. Compensation & cost of litigation
34. Th complainant in the aforesaid rerief is seeking rerief w.r.t

pensation. Hon,ble Supreme Court of India, in case titled as NI/s
'tech Promoters and Deveropers pvt, Ltd, v/s state of up & ors.
Iappeal nos.674s-6749 of z0z1,,decided on 11 .rt.2oz1), has herd
an allottee is entitled to claim compensation under sections 12,74,
nd section r.9 which is to be decided by the adjudicating officer as
rection 7'1, and the quantum of compensation shail be adjudged by
djudicating officer having due regard to the factors mentioned in
on 72. Therefore, the complainant may approach the adjudicating
:r for seeking the relief of compensation.

tions of the authority

, the authority hereby passes this order and issue the following

ensure compliance of
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e State Bank of India highest marginar cost of lending rate (MGLR)
rlicable as on date +20/o) as prescribed under rure 15 of the Haryanat tq, 

I c

Estate [Regulation and Development) Rule s,2orr fromthe date of
payment ti, the actuar date of refund of the amount within the
nes provided in rule 16 of the Rules ibid.

di tions under section 3T of the Act to
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bligations casted upon the promoter as per the functions entrusted to
re authority under section 34(0 of the Act:

The respondent/promoter is directed to refund the entire amount of
< 5L'40,759/- paid by the comprainant arong with prescribed rate ofinterest @ L0.750/op.a. as prescribed under rure 15 0f the rures from
the date of each payment till the date of refund of the deposited
amount.

A period of 90 days is given to the respondent to compry with the
directions given in this order and fairing which legar consequences
would follow.would follow.

The respondent is further dirrnr

rights against the subject

vrr/vrruErrr rs rurf,ner o-rrected not to create any third_party
rights against the subject unit before the furr rearization of paid_up
amount along with interest thereon to the co,rnlci^anf ^.^-J ^_

__--sqervrr vr ParLr_uPamount along with interest thereon to the comprainant, and even if,,
any transfer is initiated with respect to subiect unit. the rprairrchr^
qr.r LrqrrJrsr r) rrrrafeo wrth respect to subject unit, the receivable
shall be first utilized for crearing dues of ailottee_comprainant.

36. Co plaint stands disposed of.
37. Fi be consigned to registry.

pijly 
""ffiGoyar)Haryana Real Estate Regulatory Authority, ,rrri!;;H
Member

.07.2023
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