1 HARERA
GURUGRAM Complaint No. 6080 of 2022

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Complaint no.: 6080 of 2022 ]
First date of hearing: 10.01.2023
Date of decision: 27.07.2023

Deyika Srivastava
R/9® Tower 9-1101, Vipul Greens, Sohna Road, Sector-
48,|Gurugram : Complainant

Versus

Angal Housing Ltd. (formerly known as M/s Ansal
Hoyising & Construction Ltd) 1]
Offjce address: 2" floor, Ansal Plaza, Sector 1, Vaishalij,

Respondent
Ghdziabad, UP
CORAM:
Shrj Vijay Kumar Goyal Member
APPEARANCE:
Sm{. Devika Srivastava (Complainant in person) Complainant
Nohe . , Respondent

ORDER

1. ['he present complaint dated 19.09.2022 has been filed by the
romplainant/allottee under section 31 of the Real Estate (Regulation
and Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in
hort, the Rules) for violation of section 11(4)(a) of the Act wherein it is
nter alia prescribed that the promoter shall be responsible for all

pbligations, responsibilities and functions as provided under the
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provision of the Act or the Rules and regulations made there under or
to the allottee as per the agreement for sale executed inter se.

Unit and project related details

The particulars of unit details, sale consideration, the amount paid by
the complainant, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

Sr. | Particulars Details
No.
| 1. Name of the project “Ansal Heights 86”, Sector 86, Gurugram.

2. Total area of the project 12.843 acres

3. Nature of the project Group housing colony

4. | DTCP license no. | 48 of 2011 dated 29.05.2011 valid upto
28.05.2017

5. Name of licensee Resolve Estate Pvt. Ltd.

6. | Registered/not registered = | NOt regi'stler ed

7 Unit no. J-0203
[pg: 19 of complaint]

8. | Area of the unit 1690 sq. ft;
[pg. 19 of complaint]

9. Date of execution of buyer’s | 21.11.2014

apreemont [pg. 16 of complaint]
10. | Possession clause 31,

The developer shall offer possession of the
unit any time, within a period of 42 months
from the date of execution of the
agreement or within 42 months from the
date of obtaining all the required
sanctions and approval necessary for
commencement of construction,
whichever is later subject to timely payment
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of all dues by buyer and subject to force
majeure circumstances as described in clause
32. Further, there shall be a grace period of
6 months allowed to the developer over
and above the period of 42 months as
above in offering the possession of the unit.”

(Emphasis supplied)
[pg. 24 of complaint]

11. | Date of start of construction | 01.10.2013

12. | Due date of possession 21.11.2018

(Note: 42 months from date of BBA ie,
121.11.2014 being later + 6 months grace
| period allowed being unqualified)

13. | Basic sale consideration as | % 85,70,945/-
per payment plan annexed L§
with BBA at page 32 of
complaint.

14. | Total amount paid by the | ¥51,40,759/-
complainant = as per '
customer ledger dated
10.02.2017 at pg. 46 of

complaint
15. | Occupation certificate Not obtained
16. | Offer of possession Not offered

B. |Facts of the complaint

3. |The complainant has pleaded the complaint on the following facts:

a. Vide application dated 5th September 2014, Ms Devika Srivastava
applied for the allotment of 3BHK apartment in Ansal Heights,
Sector 86, Gurgaon and have paid a sum of X 51,06,759/- for the
allotted unit J-0203. It has been over 42 months plus a grace period

of 6 months and another 46 months from the due delivery date and
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the said apartment has not been allotted till date even after being
promised revised delivery dates by the ansal team.

b. Itis humbly and respectfully submitted that vide application dated
5th September 2014, the complainant had applied for the allotment
of 3BHK apartment, in the proposed building, in the name and style
of Ansal Height, situated at Sector-86, Gurgaon.

c. It is humbly and respectfully submitted that vide application, for
booking, the complainant had paid a sum of X 51,06,759/- to the
promoter. It is humbly and respectfully submitted thatin pursuance
of the said application, the cofnplainant was allotted unit no. |-0203
in 245 Ansal Heights, Se'ctor-BG, Gurgaon, and to the said effect, a
letter of allotment / flat buyers agreement dated 21.11.2014, was
issued in favor of the complainant. A payment plan linked to the
various stages of construction was mentioned in the said allotment
letter.

d. It is humbly and respectfully submitted that in terms of the said
allotment letter, the complainant had paid the requisite / stipulated
instalments towards the cost (part consideration) of the said unit,
on the due dates, as per the schedule of payment and the plan
thereto.

e. It is humbly and respectfully submitted that clause 31 of the said
letter of allotment/ flat buyers agreement dated 21.11.2014, went
on to state that the developer shall offer possession of the unit any
time within a period of 42 months from the date of execution of
agreement or within 42 months from the date of obtaining all the

a required sanctions approvals necessary for commencement of
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construction, whichever is later, subject to timely payment of all the
dues by buyer and subject to force majeure circumstances as
described in clause 32. Further, there shall be a grace period of 6
months allowed to the developer over and above the period of 42
months as above, in offering the possession of the unit.

f. Itis humbly and respectfully submitted that the period of 42 months
for handing over the possession has elapsed on 20.05.2018 and
further the grace period of 6 months has also elapsed on
20.11.2018. It is humbly anéi?ilgé:j;pectﬁllly submitted that that even
after the expiry of 48 month;,‘:‘i);/jhfch was provided to the developer
for handing over the jf)‘ossé'ssidn, a further period of 36 months has
elapsed and as such, there is a considerable delay in the delivery of
the handing over the possession of the said unit to the complainant.

g. Itis humbly and respectfully submitted that vide email dated 16th
November 2021, the complainant, repeatedly requested the
promoter/opp party to inform her about the status of the
construction and the reasons for the delay in handing over
possession of the said property, but to her utter dismay, none of the
above said emails, were ever responded too by the promoter. It
would also not be out of place to mention that even the telephone
calls made by the complainant to the office of the complainant, were
not attended to satisfactorily.

h. Itis humbly and respectfully submitted that the complainant due to
the delay in the delivery of possession has lost considerable amount
of money in the nature of interest on the amount, which she has paid

to the opp party, as well as also lost in the nature of rent, which
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would have accrued to the complainant, had the possession of the
property being delivered to the complainant, in terms of the
stipulated time, provided for in the said letter of allotment dated
21.11.2014.

i. In addition to the above, it is also humbly and respectfully
submitted that the promoter/opp party has still not completed the
project and in near future there seems to be no chances of handing
over of the possession of the said flat to the complainant. It is further
humbly and respectfully submitted, that the complainant is a
woman of limited resources and for the purchase of the said flat she
took a home loan of X 15,34,869/- on current interest rate of 7.45%
p.a. from the 16th September 2016 and the complainant, for the
period 30th December 2016 to August 2022 has paid an
approximate sum of X 7,57,900/- towards the Pre-EMI, to the Bank
and further the complainant w.e.f. January 2017 is continuously and
regularly paying an EMI ranging between X 9,600/- to ¥ 11,640/- to
the bank.

. Inview of the fact, that there had been an inordinate delay, by the
promoter/opp party no. 1, in handing over the possession of the
said property, the complainant is entitled to an interest @ 9% p.a.,
on the amount of X 51,06,759/- as well as loss of notional Rent and
to compensate the complainant, for inflicting mental agony and for
the consequent harassment, as well as the costs for loss of
opportunities.

C. [Relief sought by the complainant:

4. [The complainant has sought following reliefs:
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a. Refund the entire amount paid by the complainant along with the
interest.

b. Compensation & cost of litigation.

On the date of hearing, the authority explained to the

respondents/promoter about the contravention as alleged to have been

committed in relation to section 11(4) (a) of the Act to plead guilty or
not to plead guilty.

Reply by the respondent.

The respondent has contested the complaint on the following grounds:

a. That the present complaint is not maintainable qua the answering
respondent as the complaihf'is totally false, frivolous and devoid of
any merits agai'nst the answering respondent. The complaint under
reply is based on pure conjecture. Thus, the present complaint is
liable to be dismissed on this ground alone.

b. That the complainants had approached the answering respondent
to book a flat ne. J-0203 in an upcoming project Ansal Heights,
Sector 86, Gurugram. Upon the satisfaction of the complainant
regarding inspection of the site, title, location plans, etc. an
agreement to sell dated 21.11.2014 was signed between the
parties.

c. Thatthe current dispute cannot be governed by the RERA Act, 2016
because of the fact that the builder buyer agreement signed
between the complainant and the answering respondent was in the
year 2013. It is submitted that the regulations at the concerned
time period would regulate the project and not a subsequent

legislation i.e, RERA Act, 2016. It is further submitted that

Page 7 of 21




@i{HARERA
GURUGRAM Complaint No. 6080 of 2022

Parliament would not make the operation of a statute retrospective
in effect.

d. That even if for the sake of argument, the averments and the
pleadings in the complaint are taken to be true, the said complaint
has been preferred by the complainant belatedly. The complainant
has admittedly filed the complaint in the year 2022 and the cause
of action accrue on 21.11.2018 as per the complaint itself.
Therefore, it is submitted that the complaint cannot be filed before
the HRERA Gurugram as the same is barred by limitation.

e. Even if the complaint is éa}nitted being true and correct, the
agreement which was signed in the year 2014 without coercion or
any duress cannot be called into question today. It is submitted that
the builder buyer agreement provides for a penalty in the event of
a delay in giving possession. It is submitted that clause 37 of the
said agreement provides for Rs. 5/ sq foot per month on super area
for any delay in offering possession of the unit as mentioned in
clause 31 of the agreement. Therefore, the complainant will be
entitled to invoke the said clause and is barred from approaching
the Hon'ble Commission in order to alter the penalty clause by
virtue of this complaint more than 10 years after it was agreed upon
by both parties.

f. That the respondent had in due course of time obtained all
necessary approvals from the concerned authorities. It is submitted
that the permit for environmental clearances for proposed group
housing project for Sector 103, Gurugram, Haryana on 20.02.2015.

Similarly, the approval for digging foundation and basement was
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obtained and sanctions from the department of mines and geology
were obtained in 2012. Thus, the respondents have in a timely and
prompt manner ensured that the requisite compliances be
obtained and cannot be faulted on giving delayed possession to the
complainant.

That without prejudice to the aforesaid and the rights of the
respondent, it is submitted that the respondent would have handed
over the possession to the complainant within time had there been
no force majeure circumstances beyond the control of the
respondent, there had been se;feral circumstances which were
absolutely beyond and out of control of the respondent such as
orders dated 16.07.2012, 31.07.2012 and 21.08.2012 of the
Hon’ble Punjab & Haryana High Court duly passed in civil writ
petition no.20032 of 2008. The said orders banned the extraction
of water which is the backbone of the construction process.
Similarly, the complaintitselfreveals that the correspondence from
the Answering Respondent  specifies force majeure,
demonetization and the orders of the Hon'ble NGT prohibiting
construction in and around Delhi and the COVID -19 pandemic
among others as the causes which contributed to the stalling of the
project at crucial junctures for considerable spells.

That the perusal of the builder buyer agreement at page 3 would
show that the proposed party to be impleaded i.e., M/s Samyak
Projects Pvt. Ltd not only possesses all the rights and unfettered
ownership of the said land whereupon the project namely Ansal

Heights, Sector 86 is being developed, but also is a developer in the
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said project. That the operating lines at page 3 of the builder buyer
agreement are as follow: “The developer has entered into an
agreement with the confirming party 3 i.e M/s Samyak Projects Pvt.
Ltd to jointly promote, develop and market the proposed project
being developed on the land as aforesaid.”

i.  That, while filing the present complaint, the complainant has not
arrayed M /s Samyak Project Pvt. Ltd. having its Registered Office at
153, Okhla Industrial Estate, Phase-IIl, New Delhi - 110020 as a
party to the complaint. That _.M/s Samyak Projects Pvt. Ltd is a very
necessary and proper party to be arrayed to the complaint for
proper, fair and transparent disposal of the present case.

j.  The said M/s Samyak Ptﬁ"‘dj'e‘ct Pvt. Ltd. in terms of its arrangement
with the respondent could not develop the said project well within
time as was agreed and given to the respondent, the delay, if any, is
on the part of M/s Samyak Project Pvt. Ltd. not on the part of
respondent, because the construction and development of the said
project was undertaken by M /s Samyak Project Pvt. Ltd.

7. |Copies of all the documents have been filed and placed on record. The

authenticity is not in dispute. Hence, the complaint can be decided on

the basis of theses undisputed documents.

E. [Jurisdiction of the authority

The authority observed that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given

below.

E.l. Territorial jurisdiction
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As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for
all purpose with offices situated in Gurugram. In the present case, the
project in question is situated within the planning area of Gurugram
District, therefore this authority has complete territorial jurisdiction to
deal with the present complaint.

E.Il. Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11

(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to the
association of allottees, as the case may be, till the conveyance of all
the apartments, plots or buildings, as the case may be, to the allottees,
or the common areas to the association of allottees or the competent
authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under this
Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has
[complete jurisdiction to decide the complaint regarding non-compliance
[of obligations by the promoter as per provisions of section 11(4)(a) of
the Act leaving aside compensation which is to be decided by the
adjudicating officer if pursued by the complainant at a later stage.

Further, the authority has no hitch in proceeding with the complaint and

to grant a relief of refund in the present matter in view of the judgement
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passed by the Hon'ble Apex Court in Newtech Promoters and
Pevelopers Private Limited Vs State of U.P. and Ors.” SCC Online SC
1044 decided on 11.11.2021 wherein it has been laid down as under:

“86. From the scheme of the Act of which a detailed reference has been
made and taking note of power of adjudication delineated with the
regulatory authority and adjudicating officer, what finally culls out is
that although the Act indicates the distinct expressions like ‘refund’,
‘interest’, ‘penalty’ and ‘compensation’, a conjoint reading of Sections
18 and 19 clearly manifests that when it comes to refund of the
amount, and interest on the refund amount, or directing payment of
interest for delayed delivery of possession, or penalty and interest
thereon, it is the regulatory autherity which has the power to examine
and determine the outcome of a complaint. At the same time, when it
comes to a question of seeking the relief of adjudging compensation
and interest thereon under Sections 12, 14,18 and 19, the adjudicating
officer exclusively has the power to determine, keeping in view the
collective reading of Section 71 read with Section 72 of the Act. if the
adjudication under. Sections 12, 14, 18 and 19 other than
compensation as envisaged, if extended to the adjudicating officer as
prayed that, in our view, may intend to expand the ambit and scope of
the powers and functions of the adjudicating officer under Section 71
and that would be against the mandate of the Act 2016.”

Furthermore, the said view has been reiterated by the Division Bench of
Hon’ble Punjab and Haryana High Court in “Ramprastha Promoter and
Pevelopers Pvt. Ltd. Versus Union of India and others dated
{{3.01.2022 in CWP bearing no. 6688 of 2021. The relevant paras of the

above said judgment reads as under:

“23) The Supreme Court has already decided on the issue pertaining
to the competence/power of the Authority to direct refund of the
amount, interest on the refund amount and/or directing payment of
interest for delayed delivery of possession or penalty and interest
thereupon being within the jurisdiction of the Authority under Section
31 of the 2016 Act. Hence any provision to the contrary under the
Rules would be inconsequential. The Supreme Court having ruled on
the competence of the Authority and maintainability of the complaint
before the Authority under Section 31 of the Act, there is, thus, no
occasion to enter into the scope of submission of the complaint under
Rule 28 and/or Rule 29 of the Rules of 2017.
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24) The substantive provision of the Act having been interpreted by
the Supreme Court, the Rules have to be in tandem with the
substantive Act.

25) In light of the pronouncement of the Supreme Court in the matter
of M/s Newtech Promoters (supra), the submission of the petitioner to
await outcome of the SLP filed against the judgment in CWP No.38144
of 2018, passed by this Court, fails to impress upon us. The counsel
representing the parties very fairly concede that the issue in question
has already been decided by the Supreme Court. The prayer made in
the complaint as extracted in the impugned orders by the Real Estate
Regulatory Authority fall within the relief pertaining to refund of the
amount; interest on the refund amount or directing payment of
interest for delayed delivery of possession. The power of adjudication
and determination for the said relief is conferred upon the Regulatory
Authority itself and not upon the Adjudicating Officer.”

14. Hence, in view of the authoritative pronouncement of the Hon’ble

Supreme Court in the matter of M/s Newtech Promoters and
Pevelopers Private Limited Vs State of U.P. and Ors. (supra), and the
PDivision Bench of Hon'ble Punjab and Haryana High Court in
‘Ramprastha Promoter and Developers Pvt. Ltd. Versus Union of
fndia and others. (supra), the authority has the jurisdiction to entertain
A complaint seeking refund of the amount paid by allottee alongwith
Interest at the prescribed rate.

F. Findings on objection regarding maintainability of complaint.

15. The counsel for the respondent has raised an objection that the
fomplaint is barred by limitation as the complainant has approached

the complainant has admittedly filed the complaint in the year 2022

nd the cause of action accrue on 21.11.2018 as per the complaint itself,

herefore, it is submitted that the complaint cannot be filed before the
RERA Gurugram as the same is barred by limitation.

16. Pn consideration of the documents available on record and

jubmissions made by the party, the authority observes that the buyer’s

dgreement w.r.t. the unit was executed with the allottee on 21.11.2014.
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As per clause 31 of the buyer’s agreement, the possession of the subject
plot was to be offered with in a period of 42 months from the date of
pxecution of buyer’s agreement which comes out to be 21.11.2018.

However, the said project of the allotted unit is an ongoing project, and
the respondent/promoter has failed to apply and obtaining the CC/part
CC till date. As per proviso to section 3 of Act of 2016, ongoing projects
bn the date of this Act i.e.,, 28.07.2017 for which completion certificate
has not been issued, the promoter shall make an application to the
authority for registration of the said project within a period of three
months from the date of commencement of this Act and the relevant

part of the Act is reproduced hereunder: -

Provided that projects that are ongoing on the date of
commencement of this Act and for which the completion certificate
has not been issued, the promoter shall make an application to the
Authority for registration of the said project within a period of three
months from the date of commencement of this Act

The legislation is very clear in this aspect that a project shall be
regarded as an “ongoing project” until receipt of completion certificate.
Since no completion certificate has yet been obtained by the promoter-
builder with regards to the concerned project.

Moreover, it is observed that despite passing a benchmark of due date
pn 21.11.2018, till date it has failed to handover the possession of the
allotted plot to the complainants and thus, the cause of action is
continuing till date and recurring in nature. The authority relied upon
the section 22 of the Limitation Act, 1963, Continuing breaches and
torts and the relevant portion are reproduced as under for ready

reference: -
22. Continuing breaches and torts-
In the case of a continuing breach of contract or in the case of
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every moment of the time during which the breach or the tort,
as the case may be, continues.

20. Keeping in view the aforesaid facts and legal position, the objection

ith regard to the complaint barred by limitation is hereby rejected.
G. FKindings on the relief sought by the complainant.

1. Refund entire amount paid by the complainant along with the

interest.
21. Ip the present complaint, the complainant intends to withdraw from the
Hroject and are seeking return of the amount paid by them in respect of

subject unit along with interest. Sec. 18(1) of the Act is reproduced below

fpr ready reference:

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession

of an apartment, plot, or building. -

(a)in accordance with the terms of the agreement for sale or, as the
case may be, duly completed by the date specified therein; or

(b)due to discontinuance of his business as a developer on account of
suspension or revocation of the registration under this Act or for
any other reason,

he shall be liable on demand to the allottees; in case the allottee

wishes to withdraw from the project, without prejudice to any other

remedy available, to return the amount received b y him in respect

of that apartment, plot, building, as the case may be, with interest

at such rate as may be prescribed in this behalf including

compensation in the manner as provided under this Act:

Provided that where an allottee does not intend to withdraw from the

project, he shall be paid, by the promoter, interest for every month of

delay, till the handing over of the possession, at such rate as may be

prescribed.”

(Emphasis supplied)

22. Clause 31 of the BBA dated 21.11.2014 provides for the handing over of

Pgssession and is reproduced below for the reference:

“31. The developer shall offer possession of the unit any time, within
aperiod of 42 months from the date of execution of the agreement
or within 42 months from the date of obtaining all the required
sanctions and approval necessary for commencement of
construction, whichever is later subject to timely payment of all
A/ dues by buyer and subject to force majeure circumstances as described
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in clause 32. Further, there shall be a grace period of 6 months
allowed to the developer over and above the period of 42 months
as above in offering the possession of the unit.”

23. At the outset, it is relevant to comment on the pre-set possession clause
pf the agreement wherein the possession has been subjected to all kinds
pf terms and conditions of this agreement and application, and the
complainant not being in default under any provisions of this agreement
and compliance with all provisions, formalities and documentation as
prescribed by the promoter. The drafting of this clause and
ncorporation of such conditions are not only vague and uncertain but so
neavily loaded in favour of the promoter and against the allottee that
pven a single default by the allottee in fulfilling formalities and
locumentations etc. as prescribed by the promoter may make the
possession clause irrelevant for the purpose of allottee and the
fommitment date for handing over possession loses its meaning. The
ncorporation of such clause in the flat buyer’s agreement by the
bromoter are just to evade the liability towards timely delivery of subject
init and to deprive the allottee of his right accruing after delay in
possession. This is just to comment as to how the builder has misused
his dominant position and drafted such mischievous clause in the
pgreement and the allottee is left with no option but to sign on the dotted
ines.

Admissibility of grace period: The respondent/promoter has raised
the contention that the construction of the project was badly affected on
fccount of the orders dated 16.07.2012, 31.07.2012 and 21.08.2012 of
the Hon’ble Punjab & Haryana High Court duly passed in civil writ
petition no.20032 of 2008 through which the sucking /extraction of

pvater was banned which is the backbone of construction process,
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pimultaneously orders at different dates passed by the Hon’ble National
Green Tribunal restraining thereby the excavation work causing Air
Ruality Index being worse, may be harmful to the public at large without
pdmitting any liability. Apart from these the demonetization is also one
pf the main factors to delay in giving possession to the home buyers as

lemonetization caused abrupt stoppage of work in many projects.

24.The promoter has proposed to hand over the possession of the
[partment within a period of 42 months from date of agreement or from
he date of approvals required for the commencement of construction
which whichever is later. The ;:lu'e déte of possession is calculated from
the date of execution of BBAi.e,, 21.11.2014 being later. The period of 42
months expired on 21.05.2018. Since in the present matter the BBA
ncorporates unqualified reason for grace period/extended period of 6
months in the possession clause accordingly, the grace period of 6
months is allowed to the promoter being unqualified. Therefore, the due
late of possession comes outto be 21.11.2018.
25. Keeping in view the fact that the allottee complainant wishes to
yvithdraw from the project and demanding return of the amount
received by the promoter in respect of the unit with interest on failure of
the promoter to complete or inability to give possession of the unit in
fccordance with the terms of agreement for sale or duly completed by
he date specified therein. The matter is covered under section 18(1) of
the Act of 2016.
26. The occupation certificate/completion certificate of the project where
the unit is situated has still not been obtained by the respondent-

promoter. The authority is of the view that the allottee cannot be
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expected to wait endlessly for taking possession of the allotted unit and
jor which he has paid a considerable amount towards the sale
fonsideration and as observed by Hon’ble Supreme Court of India in Ireo
;race Realtech Pvt. Ltd. Vs. Abhishek Khanna & Ors., civil appeal no.
b785 of 2019, decided on 11.01.2021.

..... The occupation certificate is not available even as on date,
which clearly amounts to deficiency of service. The allottees
cannot be made to wait indefinitely for possession of the
apartments allotted to them, nor can they be bound to take the
apartments in Phase 1 of the project.......”

27. Further in the judgement of the Hon’ble Supreme Court of India in the
fases of Newtech Promoters and Developers Private Limited Vs State
pf U.P. and Ors. (supra) reiterated in case of M/s Sana Realtors Private
Limited & other Vs Union of India & others SLP (Civil) No. 13005 of

2020 decided on 12.05.2022 it was observed as under:

“25. The unqualified right of the allottee to seek refund referred
Under Section 18(1)(a) and Section 19(4) of the Act is not
dependent on any contingencies or stipulations thereof. It appears
that the legislature has consciously provided this right of refund
on demand as an unconditional absolute right to the allottee, if
the promoter fails to give possession of the apartment, plot or
building within the time stipulated under the terms of the
agreement regardless of unforeseen events or stay orders of the
Court/Tribunal, which is in either way not attributable to the
allottee/home buyer, the promoter is under an obligation to
refund the amount on demand with interest at the rate prescribed
by the State Government including compensation in the manner
provided under the Act with the proviso that if the allottee does
not wish to withdraw from the project, he shall be entitled for
interest for the period of delay till handing over possession at the
rate prescribed.”

28. The promoter is responsible for all obligations, responsibilities, and
functions under the provisions of the Act of 2016, or the rules and
fegulations made thereunder or to the allottee as per agreement for sale

under section 11(4)(a) of the Act. The promoter has failed to complete
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¢r unable to give possession of the unit in accordance with the terms of

[a %]

greement for sale or duly completed by the date specified therein.

o

ccordingly, the promoter is liable to the allottee, as the allottee wishes

=

D withdraw from the project, without prejudice to any other remedy

available, to return the amount received by him in respect of the unit

ith interest at such rate as may be prescribed.

is is without prejudice to any other remedy available to the allottee

—

cluding compensation for which allottee may file an application for
afljudging compensation with the adjudicating officer under sections 71
&72 read with section 31(1) of the Act of 2016.

Afmissibility of refund along with prescribed rate of interest: The
cemplainant is seeking refund of the amount paid along with interest.

S¢ction 18 of the Act read with rule 15 of the rules provide that in case

tI allottee intends to withdraw from the project, the respondent shall
u

refund of the amount paid by the allottee in respect of the subject unit

with interest at prescribed rate as provided under rule 15 of the rules.
Ryle 15 has been reproduced as under:

“Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of section 19]
(1)  For the purpose of proviso to section 12; section 18: and sub-
sections (4) and (7) of section 19, the “interest at the rate prescribed”
shall be the State Bank of India highest marginal cost of lending rate
+2%.:

Provided that in case the State Bank of India marginal cost of lending
rate (MCLR) is not in use, it shall be replaced by such benchmark
lending rates which the State Bank of India may fix from time to time
Jor lending to the general public.”

The legislature in its wisdom in the subordinate legislation under the
prgvision of rule 15 of the rules, has determined the prescribed rate of

intprest. The rate of interest so determined by the legislature, is
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easonable and if the said rule is followed to award the interest, it will

gnsure uniform practice in all the cases.

32,

=

onsequently, as per website of the State Bank of India ie,
hitps://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as on
dpte ie, 27.07.2023 is 8.75%. Accordingly, the prescribed rate of
interest will be marginal cost of lending rate +29% i.e, 10.75%.

33. The authority hereby directs the promoter to return the amount
regceived by him i.e, % 51,40,759/— with interest at the rate of 10.75%
(the State Bank of India highest marginal cost of lending rate (MCLR)

applicable as on date +2%) as ;;re“SCribed under rule 15 of the Haryana

R

earh payment till the actual date of refund of the amount within the

al Estate (Regulation and Dei?eldpment] Rules, 2017 from the date of

fas]

tingelines provided in rule 16 of the Rules ibid.

G.If. Compensation & cost of litigation
34. Thg complainant in the aforesaid relief is seeking relief w.rt

compensation. Hon’ble Supreme Court of India, in case titled as M/s
Newtech Promoters and Developers Pvt. Lid. V/s State of UP & Ors,
(C I;l appeal nos. 6745-6749 of 2021, decided on 11.11.2021), has held

thaf an allottee is ehtitled to claim compensation under sections 12, 14,

s

18 gnd section 19 which is to be decided by the adjudicating officer as
perfsection 71 and the quantum of compensation shall be adjudged by
the pdjudicating officer having due regard to the factors mentioned in
sectjon 72. Therefore, the complainant may approach the adjudicating
offider for seeking the relief of compensation.

H. Dirdctions of the authority

35. Henge, the authority hereby passes this order and issue the following

direqtions under section 37 of the Act to ensure compliance of
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'Lbligations casted upon the promoter as per the functions entrusted to
e authority under section 34(f) of the Act:

—
-

The respondent/promoter is directed to refund the entire amount of

X51,40,759/- paid by the complainant along with prescribed rate of

interest @ 10.75% P-a.as prescribed under rule 15 of the rules from

the date of each payment till the date of refund of the deposited
amount.

ii.| A period of 90 days is given to the respondent to comply with the

directions given in this order and failing which legal consequences
would follow.

iii. | The respondent is further directed not to create any third-party

rights against the subject unit before the full realization of paid-up

amount along with interest thereon to the complainant, and even if,

any transfer is initiated with respect to subject unit, the receivable

shall be first utilized for clearing dues of allottee-com plainant.

36. Complaint stands disposed of.

37. Fil¢ be consigned to registry.

ot
(Vijay Kuffar Goyal)

Member
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 2j7.07.2023
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