
UGRAM Complaint No. 1207 of 2020

Respondent

FORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no.: L2O7 of202O
First date of hearing: 07,04.2020
Date of decision: 27.07 .2023

Prakash Goel
Goel

OSE Commercial Block, 1't floor, assets 58, Delhi Complainants
city, IGI Airport, New Delhi

Versus

Identi Buildtech Pvt. Ltd. wholly owned subsidiary

ny of M/s Ansal Housing Ltd. [formerly known as
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An
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com

M/s A

APP

Shri,

Shri.

a

S

in

sal Housing & Construction LtdJ

address: 110, Indraprakash, 2,1, Barkhamba

Road, ew Delhi- 110001.

CO

Shri jay Kumar Goyal

**ar,

Member

Complainants

Respondent
K. Goyal (Advocate)

Harish Singh [Advocate)
ORDER

present complaint dated L2.03.2020 has been filed by the

plainants/allottees under section 31 of the Real Estate (Regulation

Development) Act, 20L6 (in short, the Act) read with rule 28 of the

H ryana Real Estate (Regulation and Development) Rules, 2017 (in

rt, the Rules) for violation of section 11(4)[a) of the Act wherein it is

r alia prescribed that the promoter shall be responsible for all

ligations, responsibilities and functions as provided under theo
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p vision of the Act or the Rules and regulations made there under or

to e allottee as per the agreement for sale executed inter se.

and proiect related detailsA.

2.

U

Th

th

particulars of unit details, sale consideration, the amount paid by

complainants, date of proposed handing over the possession, delay

pe iod, if any, have been detailed in the following tabular form:

Clouse 37.

37. The developer shall offer possession of the
48 months

Particulars

"Ansal Highland Park", Sector 103,

Gurugram.
Name of the project

71,.70 acresTotal area ofthe project

Group housing projectNature of the project

32 of 20L2 dated L2.04.2012 valid up to
1L.04.2020

DTCP license no.

M/s Identity Buildtech Pvt. Ltd.

M/s Agro Gold Chemicals India LLP
Name of licensee

Registered

Vide registration no. 1,6 of 201'9 dated

01.04.20t9 valid up to 30.11,.2021

Registered/ not registered

GLSGW-1505

lpe.24 of complaintl

Unit no.

1.940 sq. ft.

lpg.24 of complaintl

Area of the unit

30.05.2013Date of execution of buYer's
agreement w.r.t. original
allottee

2t.L2.20L6

[pg.59 of complaint]

Transfer of unit in favor of
complainants

Possession clause

unit any time, within a Peri
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Vo^ tn" art" of executio-n -of the
'qgreement or within 48 months from the

alot, of obtaining all the required

sanctions and approval necessary for
commencement of construction'

whichever is later subiect to timely payment

I of all dues by buyer and subiect to force
I maieure circumstances as described in clause

I Sz.' purtner, there shall be o grace period of
I a months allowed to the developer over

I ana above the period of aS months qs

I above in offering the possession of the unit'
I

I Gmphqsis suPPlied)
I

I tpg. 30 of comPlaintl

I ro.o+.zorg2. Date of sanction of building
plan

3. Due date of Possession 30.Lt.20t7

(Note: 48 months from date of BBA i'e"

iO.OS.ZOfg being later + 6 months grace

period allowed being unqualified)

t 99,43,838.201-

{ 80,14,336.621-

t 87,35,65 4l- as per receipts sent to the

respondent and a copy of receipts supplied

during the Proceedings.

t4. Basic sale consideration as

per payment PIan annexed

with BBA at Page 38 of
complaint.

B.

3.

15. Total amount Paid bY the

complainants as Per account

Iedger dated 16.07.2017 at

page 41 of comPlaint'

t6. 0ffer of possession Not offered

Not obtained17. 0ccupation certificate

acts of the comPlaint

'he complainants have pleaded the complaint on the following facts:

. The complainants have booked a residential flat no' 1505 in

Glasgow tower, Ansal Highland Park, sector 103, Gurugram on

16.08.2012. As a matter of fact, the developer had induced and
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lured complainants to buy this flat by showing rosy and imaginary

brochures and various other printed materials.

The project has not moved 20o/o in spite of the fact that almost

seven years have passed since the booking. The developer had

committed to hand over the completed flat by 2076 at the time of

booking but the completion is lagging by several years with no

visible sign of completion.

Complainants had therefore made several requests for a refund of

all the payments made by fimtllll date along with interest @240/o

per annum compounddBq#$$terly. Unfortunately, there is no

compelled to appr6ach your good office for suitable relief.

ief sought by the complainants:

complainants have sought following reliefs:

Refund the entire amount paid by the complainants along with the

interest.

the date of hearing, the authority explained to the

ndents/promoter about the contravention as alleged to have been

tted in relation to section 11[4) [a) of the Act to plead guilty or

to plead guilty.

by the respondent.

respondent has contested the complaint on the following grounds:

That the present complaint is neither maintainable nor tenable by

both law and facts. It is submitted that the present complaint is

neither maintainable nor tenable by both law and facts before this.

Hon'ble Authority, hence, the present complaint is liable to be

dismissed on this ground alone.
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That even otherwise, the complainants has no locus-standi and

cause of action to file the present complaint. The present complaint

is based on an erroneous interpretation of the provisions of the Act

as well as an incorrect understanding of the terms and conditions

of the apartment buyer's agreement dated 1.4.05.20L3, as shall be

evident from the submissions made in the following paragraphs of

the reply.

That the respondent is a public limited company registered under

the companies Act, 1956, having its registered office at 606,

Indraprakash, 21. Barakhamba Road, New Delhi-110001' The

present reply is being filed by the respondent through its duly

authorized representative named Mr. Vaibhav Chaudhary whose

authority letter is attached herewith. The above said project is

related to license no.32 0f 201,2 dated 1.2.04.2012, received from

the Director General, Town & Country Planning' Haryana'

Chandigarh (DGTCP) over the land measuring an area of t|'70

acres falling in the revenue estates of village Tikampura, District

Gurugram and is the part of sector-103 of Gurugram-Manesar

Urban DeveloPment Plan-202l'

That the relief sought in the complaint by the complainants is based

on false and frivolous grounds and he is not entitled to any

discretionary relief from this Hon'ble Authority as the person not

coming with clean hands may be thrown out without going into the

merits of the case.

That the complainants approached the respondent somewhere in

2012, for the purchase of an independent unit in its upcoming

residential project "Ansals Highland Park" situated in sector-103,
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Village Tikampur, Gurugram. It is submitted that the complainants

prior to approaching the respondent, had conducted extensive and

independent enquiries regarding the project and it was only after

the complainants was fully satisfied with regard to all aspects of the

project, including but not limited to the capacity of the respondent

to undertake development of the same, that the complainants took

an independent and informed decision to purchase the unit' un-

influenced in any manner by the respondent'

Afterwards, the complainants vide application form dated

16.08.2012 applied to the respondent for provisional allotment of

a unit in the project. The complainants, in pursuance of the

aforesaid application form, was allotted an independent unit

bearing no. GLSGW-1505, measuring L940 sq' ft. in the proiect,

namely, Ansals Highland Park, situated at Sector-103, Gurugram'

The complainants consciously and willfully opted for a

construction linked plan for remittance of the sale consideration for

the unit in question and further represented to the respondent that

the complainants shall remit every instalment on time as per the

payment schedule. The respondent had no reason to suspect the

bonafide of the complainants. The complainants further undertook

to be bound by the terms and conditions of the application form and

apartment buyer's agreement as well'

That despite there being a number of defaulters in the project' the

respondent itself infused funds into the project and has diligently

developed the project in question. It is also submitted that the

construction work of the project is swing on full mode and the work
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will be compreted within prescribed time period had there been no
force majeure.

' That without prejudice to the aforesaid and the rights of the
respondent, it is submitted that the respondent wourd have handed
over the possession to the comprainants within time had there been
no force majeure circumstances beyond the control of the
respondent, there had been severar circumstances which were
absolutely beyond and out of contror of the respondent such as
orders dared L6.o7.zor2, gt.oT.zolz and zL.of-.zoLz of the
Hon'ble punjab & Haryana High court dury passed in civil writ
petition no. 2003 2 of z0o} through which the shucking/extraction
of water was banned which is the backbone of construction
process, simurtaneousry orders at different dates passed by the
Hon'ble Nationar Green Tribunar restraining thereby the
excavation work causing air quarity index being worse, maybe
harmfur to the public at large without admitting any riabiriry. Apart
from these the demonetization is arso one of the main factors to
delay in giving possession to the home buyers as demonetization
caused abrupt. stoppage of work in many projects. The payments
especially to workers to only by liquid cash. The sudden restriction
on withdrawals Ied the respondent unable to cope with the labour
pressure. However, the respondent is carrying its business in letter
and spirit of agreement as weil as in compriance of other rocal
bodies of Haryana Government as wer as Government of Haryana
or the Centre Government, as the case may be,
That, it is submitted that the complaint is not maintainable or
tenable under the eyes of raw, as the comprainants have not
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approached the hon'bre authority with clean hands and have not
disclosed the true and material facts relates to this case of
complaint. The comprainants, thus, have approached the hon,bre
authority with uncrean hands and have suppressed and conceared
the material facts and proceedings which has direct bearing on the
very maintainability of purported complaint and if there had been
disclosure of these materiar facts and proceedings the question of
entertaining the present colplaint would have not arising in view
of the case law titred ,r s.pt .if engalvaraya Naidu vs. Jagan Nath
reported in 1994 (r) scc'plige-i inwhich the Hon,ble Apex courr
of the land opined thai no'n-discrosure of material facts and
documents amounts to a fraud on'not only the opposite party, but
also upon the Hon'bre ,a;uai.rting officer and subsequently the
same view was taken by even Hon,ble National commission in case
titled as Tata Motors vs. Baba Huzoor lWaharaj bearing Rp
No.2562 of ZLtlZ dectded on 2S.0g.Z0iS.

That without admitting or acknowledging the truth or legality of
the allegations advanced by the complainants and without
prejudice to the'rcontentions of the respondent, it is respectfulry
submitted that the provisions of the Act are not retrospective in
nature. The provisions of the Act cannot undo or modify the terms
of an agreement duly executed prior to coming into effect of the Act.
It is further submitted that merely because the Act applies to
ongoing projects which registered with the authority, the Act
cannot be said to be operating retrospectively. The provisions of
the Act relied upon by the complainants seeking interest cannot be
called in to aid in derogation and ignorance of the provisions of the
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agreement. It is further submitted that the interest for the alleged
delay demanded by the complainants is beyond the scope of the
buyer's agreement. The complainants cannot demand any interest
or compensation beyond the terms and conditions incorporated in
the agreement. However, in view of the law as laid down by the
Hon'ble Bombay High court in case titled as Neerkamar Reartors
suburban Pvt. Ltd. vs. Ilnion of India published in z07B(1) RCR

(c) 298, the liberw to the promoters/developers has been given
u/s 4 to intimate fresh date of offer of possession while complying
the provision of section 3 of RERA Act as it was opined that the said
Act named RERA is having prospective effect instead of
retrospective. Para No. 86 and 1L9 of the above said citation are
very relevant in this regard.

It is further submitted that the interest for the alleged delay
demanded by the complainants is beyond the scope of the buyer's
agreement. The complainants cannot demand any interest or
compensation beyond the terms and conditions incorporated in the
agreement.

That without prejudice to the contentions of the respondent, it is
submitted that the present complaint is barred by limitation. The

complainants have alleged that due date of possession in respect of
the said unit was 13.0s.20 r2, and therefore, no cause of action is
arisen in favor of the complainants on 13.05.201.7, and thus, the
present complaint is barred by law of limitation and the hon'ble
authority lacks jurisdiction. It is also a conceded and admitted fact
that the project related to the present complaint has already been

registered with RERA and more than 200 buyers have already been
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settled, meaning to say that demands of more than 200 buyers have

duly been satisfied by the respondent by giving them the respective

units, and as such the hon'ble authority also lacks jurisdiction to

entertain the present complaint.

That, it would be relevant to mention here in case titled as Mr.

Abhishek Mohan Gupta vs. Mis lreo Grace Reartech (pvt) Ltd,,

complaint No.2044 of 2078, date of first hearing 1z.o3.zotg,

decided on 12.03.2019 by the hon'ble authority, in para no.36, ir

was held by the hon'ble authority came across that as per clause

L3.3 the respondent has agreed to offer the possession of the said

apartment within a period ,i! uz months from the dare of approval

of building pliius andlor fuHilment of preconditions imposed

thereunder + 180 days grace period. The building plan for the

project in question was approved on23.07.2013 which contained a

precondition tmder clause 17[iv) that respondent should obtain

clearance from Ministry of Environment and Forest, Government of

India before starting construction of project. The said environment

clearance for the project in question was granted on 1.z.rz.z0l3

containing a pre-condition of obtaining fire safety plan duly

approved by fire department before, starting construction. The

respondent obtained the said approval on 27.11.2014. Therefore,

the due date of possession comes out to be zz.tl.zol8 and the

possession has been delayed by 3 months and 13 days till the date

of decision.....".

pies of all the documents have been filed and placed on record. The

thenticity is not in dispute. Hence, the complaint can be decided on

e basis of theses undisputed documents.
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urisdiction of the authority

he authority observed that it has territorial as well as subject matter

urisdiction to adjudicate the present complaint for the reasons given

. Territorial jurisdiction

per notification no. 1,/92/20L7-lTCp dated 14.1.2.2017 issued by

own and Country Planning Department, the jurisdiction of Real Estate

egulatory Authority, Gurugram shall be entire Gurugram District for

ll purpose with offices situated in Gurugram. In the present case, the

roject in question is situated,#itt in the planning area of Gurugram

istrict, therefore this authority has complete territorial jurisdiction to

eal with the present complaint.

II. Subiect matter iurisdiction
ion 11[a)[a] of the Act,201.6 provides that the promorer shall be

ponsible to the allottee as per agreement for sale. Section 11[aJ(a) is

produced as hereunder:

Section 77

ft) fhe promoter shall-

(a) be responsible for oll obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to the
association of allottees, as the case mqy be, till the conveyance of all
the apartments, plots or buildings, as the case may be, to the allottees,
or the common areas to the association of allottees or the competent
authority, as the case may be;
Section 34-Functions of the Authority:
34(fl of the Act provides to ensure complionce of the obrigations cast
upon the promoters, the allottees and the real estate agents under this
Act and the rules and regulations made thereunder.

, in view of the provisions of the Act quoted above, the authority has

mplete jurisdiction to decide the complaint regarding non-compliance

obligations by the promoter as per provisions of section ll(4)[a) of

E.

B.

Page 11 of2O
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e Act leaving aside compensation which is to be decided by the

judicating officer if pursued by the complainants at a later stage.

,rther, the authority has no hitch in proceeding with the complaint and

grant a relief of refund in the present matter in view of the judgement

ssed by the Hon'ble Apex court in Newtech promoters and
lopers Private Limited vs state of lt.p. and ors.' scc ontine sc

44 decided on 11.77.2027 wherein it has been laid down as under:
"86. From the scheme of the Act of which a detailed reference has been
made and taking note of powen of adjudication delineated with the
regulatory outhority and adjudicating officer, what finally culls out is
that although the Act indicates the distinct expressions tike 'refund,,
'interest', 'penolqt' and 'compensation', a conjoint reading of sections
18 and L9 clearly manifests that when it comes to refund of the
amount, ond interest on the refund omount, or directing payment of
interest for delayed delivery of possession, or penorty- and irtrrrit
thereon, it is the regulatory authority which has the power to examine
and determine the outcome of a complaint. At the same time, when it
comes to a question of seeking the relief of adjudging compensation
and interest thereon under sections 72, 74, L8 and 19, the adjudicating
officer exclusively has the power to determinq keeping in view the
collective reading of section 7L read with section 72 ofthe Act. if the
adjudication under Sections 72, 74, 1g and 19 other than
compensation as envisaged, if extended to the adjudicating oJficer as
prayed that, in our view, may intend to expand the ambit and scope of
the powers and functions of the adjudicating officer under section 71
and that would be against the mandate of th.e Act 201.6.,,

rthermore, the said view has been reiterated by the Division Bench of

n'ble Punjab and Haryana High court in"Ramprastha promoter ond

'lopers Pvt, Ltd. versus llnion of India and others dated

07.2022 in cwP bearing no. 6688 of z0z1.The relevant paras of the

ve said judgment reads as under:

"23) The supreme court has already decided on the issue pertaining
to the competence/power of the Authority to direct refund of the
amounl interest on the refund amount and/or directing payment of
interest for delayed delivery of possession or penatty and interest
thereupon being within the jurisdiction of the Authority under section
31 of the 2015 Act Hence any provision to the contrary under the
Rules would be inconsequential. The supreme court having ruled on
the competence of the Authority and maintainabitity of the complaint

Page 12 of20
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before the Authority under Section 31 of the Act, there is, thus, no
occasion to enter into the scope of submission of the complaint under
Rule 28 and/or Rule 29 ofthe Rules of2017.
24) The substantive provision of the Act having been interpreted by
the Supreme Court, the Rules have to be in tandem with the
substantive Act.
25) In light of the pronouncement of the Supreme Court in the matter
of M/s Newtech Promoters (supra), the submission of the petitioner to
await outcome of the SLP filed against the judgment in CWP No.38144
of 2018, passed by this Court, fails to impress upon us. The counsel
representing the parties very fairly concede that the issue in question
has already been decided by the Supreme Court. The prayer made in
the complaint as extracted in the impugned orders by the Real Estate
Regulatory Authority fail wtthin, e relief pertaining to refund of the
amount; interest on the rp,fUnd:-amount or directing payment of
interest for delayed delivery',ajfossession . The power of adjudication
and determination for the siii'iil:,felief is conferred upon the Regulatory
Authority itself and not upon the Adjudicoting }fficer."

ence, in view of the author'itative pronouncement of the Hon'ble

upreme Court in the matter of M/s Newtech Promoters and

velopers Private Limited Vs State of U.P. and Ors. (supra), and the

ivision Bench of Hon'ble Punjab and Haryana High Court

Ramprastha Promoter and Developers Pvt. Ltd, Versus Union

ndia and others. (supra), the authority has the jurisdiction to entertain

complaint seeking refund of the amount and interest on the refund

.mount.

indings on the obiections raised by the respondent.

.I Obiection regarding iurisdiction of authority w.r.t. non-registration of

the proiect.

bjection raised the respondent that the complaint is not maintainable

nd the same is liable to be dismissed on the ground that the project has

rot received registration certificate under RERA and hence this

uthority has no jurisdiction to entertain present complaint. As

ntioned at point 6 of the table annexed at para 2 of this order, the said

roject was registered with this authority vide registration no. 16 of

in

of
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16. I

19 dated 01.04.2019 valid up to 30.1,L.2021 and the proceedings

der section 7(3) of the Act,201-6 against respondent has been initiated

this authority.

ndings on the relief sought by the complainants.

I. Refund entire amount paid by the complainants along with the

interest.

. the present complaint, the complainants intend to withdraw from the

roject and are seeking return of the amount paid by them in respect of

bject unit along with interest at the prescribed rate as provided under

reproduced below fortion L8[1) of the Act. Sec. 18(1J of the Act is

dy reference:

"section 78: - Retarn of amount and compensation
18(1). lf the promoter fails to complete or is unable to give possession

of an opartment, plot, or building. -

(a)in accordance with the terms of the agreementfor sale or, as the
case moy be, duly completed by the dote specified therein;or

(b)due to discontinuonce ofhis business as a developer on account of
suspension or revocation of the registrotion under this Act or for
any other reason,

he shall be liable on demand to the allolrees, in case the allottee
wishes to withdraw ftom the project, without preiudice to any other
remedy available, to return the amountreceived by him in respect
of that apartmenl plol building, as the case may be, with interest
at such rate as may be prescribed in this behalf including
compensation in the manner as provided under this Act:
Provided that where an allottee does not intend to withdraw from the
projecl he shall be paid, by the promoter, interest for every month of
delay, till the honding over of the possession, at such rate as may be

prescribed."
(Emphasis supplied)

lause 31 of the BBA dated 30.05.2013 provides for the handing over of

ossession and is reproduced below for the reference:

"37. The developer shall offer possession of the unit ony time, within
a period of 48 months from the date of execution of the agreement
or within 48 months from the date of obtaining all the required
sanctions and approval necessary for commencement of
construction, whichever is later subject to timely payment of all
dues by buyer and subject to force majeure circumstances os described

Page 14 of 2O
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in clause 32. Further, there sholl be a grace period of 6 months
allowed to the developer over and above the period of aB months
as above in offering the possession of the unit."

t the outset, it is relevant to comment on the pre-set possession clause

f the agreement wherein the possession has been subjected to all kinds

f terms and conditions of this agreement and application, and the

mplainants not being in default under any provisions of this

greement and compliance with all provisions, formalities and

ocumentation as prescribed by the promoter. The drafting of this

lause and incorporation of such conditions are not only vague and

ncertain but so heavily loaded in favour of the promoter and against

he allottee that even a single default by the allottee in fulfilling

rmalities and documentations etc. as prescribed by the promoter may

ke the possession clause irrelevant for the purpose of allottee and

commitment date for handing over possession loses its meaning.

he incorporation of such clause in the flat buyer agreement by the

romoter are just to evade the liability towards timely delivery of

bject unit and to deprive the allottee of his right accruing after delay

n possession. This is just to comment as to how the builder has misused

is dominant position and drafted such mischievous clause in the

reement and the allottee is left with no option but to sign on the

otted lines.

missibility of grace period: The respondent/promoter has raised

he contention that the construction of the project was badly affected on

nt of the orders dated 1,6.07.201,2,31.07.201,2 and 21..08.201.2 of

he Hon'ble Punjab & Haryana High Court duly passed in civil writ

etition no.20032 of 2008 through which the shucking /extraction of

ter was banned which is the backbone of construction process,

imultaneously orders at different dates passed by the Hon'ble National
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reen Tribunal restraining thereby the excavation work causing Air

ality Index being worse, may be harmful to the public at large without

mitting any liability. Apart from these the demonetization is also one

f the main factors to delay in giving possession to the home buyers as

emonetization caused abrupt stoppage of work in many projects. The

Lyments especially to workers to only buy liquid cash. The sudden

iction on withdrawals led the respondent unable to cope with the

bour pressure.

he promoter has proposed to, hand over the possession of the

partment within a period of 48 months plus 6 months from date of

ement or from the date of approvals required for the

mmencement of construction which whichever is later. The 48

onths is calculated from date of agreement i.e., 30.05 .2013 being later.

ince in the present matter the BBA incorporates unqualified reason for

ce period/extended period of 6 months in the possession clause.

ccordingly, the grace period of 6 months is allowed to the promoter

ing unqualified. Accordingly, the due date of possession comes out to

30.11.2017.

missibility of refund along with prescribed rate of interest: The

mplainants is seeking refund the amount paid along with interest at

e prescribed rate. However, the allottee intend to withdraw from the

ject and are seeking refund of the amount paid by them in respect of

subject unit with interest at prescribed rate as provided under rule

of the rules. Rule 15 has been reproduced as under:

"Rule 75, Prescribed rate of interest- [Proviso to section 72,
section 78 and sub'section (4) and subsection (7) of section 791
(1) For the purpose ofproviso to section L2; section 78; ond sub-
sections (4) and (7) ofsection 79, the "interest at the rate prescribed"
shall be the state Bank of India highest marginal cost of lending rate
+20/0.:
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Provided that in cose the State Bank of Indio morginal cost of lending

rate (MCLR) is not in use, it sholl be replaced by such benchmork
lending rates which the State Bqnk of lndia may fix from time to time

for lending to the general public."

he legislature in its wisdom in the subordinate legislation under the

rovision of rule 15 of the rules, has determined the prescribed rate of

nterest. The rate of interest so determined by the legislature, is

sonable and if the said rule is followed to award the interest, it will

ure uniform practice in all the cases.

nsequently, as per website of the State Bank of India i.e.,

the marginal ioit of lending rate (in short, MCLR) as

n date i.e.,27.07.2023 is 8.75olo. Accordingly, the prescribed rate of

nterest will be marginal cost of lending rate +20/o i.e.,1^O.7So/o.

Keeping in view the fact that the allottee complainants wishes to

ithdraw from the project and demanding return of the amount

received by the promoter in respect of the unit with interest on failure

of the promoter to complete or inability to give possession of the unit in

accordance with the terms of agreement for sale or duly completed by

the date specified therein. The matter is covered under section 1B(1) of

the Act of 2016.

The occupation certifrcatefcompletion certificate of the project where

the unit is situated has stiltr not been obtained by the respondent-

promoter. The authority is of the view that the allottee cannot be

expected to wait endlessly for taking possession of the allotted unit and

for which he has paid a considerable amount towards the sale

consideration and as observed by Hon'ble Supreme Court of India in

Ireo Grace Realtech PvL Ltd. Vs. Abhishek Khanna & Ors., civil appeal

no. 5785 of 2079, decided on 77.07.2027.

".....The occupation certificate is not avoilable even as on dote,

which clearly amounts to deficiency of service. The allottees

Complaint No. 1207 of 2020
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cannot be made to wait indefinitely for possession of the
apartments allotted to them, nor cen they be bound to toke the
apartments in Phase 1 of the project......."

rther in the judgement of the Hon'ble Supreme Court of India in the

s of Newtech Promoters and Developers Private Limited vs State
t.P. and Ors. (supra) reiterated in case of M/s Sana Realtors

te Limited & other vs union of India & others sLp (civil) No.

3005 of 2020 decided on 72.05.2022.It was observed:

"25. The unqualified right of the q.llottee to seek refund referred
Under Section 18(1)(a) and Saction D@) of the Act is not
dependent on any contingencies or stipulotions thereof. It appears
that the legislature has consciously provided this right of refund
on demand as an unconditional a'bsalute right to the allottee, if the
promoter fails to give possession of the apartment, plot or building
within the time stipulated under the terms of the ogreement
regardless of unforeseen events or stay orders of the
Court/Tribunal, which is in €ither way not attributable to the
allottee/home buyer, the promoter is under an obligation to
refund the amounton demand with interest at the rote prescribed
by the State Government including compensation in the manner
provided under the Act with the proviso that if the allottee does
not wish to withdraw from the project, he shall be entitled for
interest for the period of delay till handing over possession at the
rate prescribed."

he promoter is responsible for all obligations, responsibilities, and

nctions under the provisions of the Act of 20L6, or the rules and

ulations made thereunder or to the allottee as per agreement for sale

nder section 11[a)(a). The promoter has failed to complete or unable

give possession of the unit in accordance with the terms of agreement

r sale or duly completed by the date specified therein. Accordingly, the

romoter is liable to the allottee, as the allottee wishes to withdraw

m the project, without prejudice to any other remedy available, to

turn the amount received by him in respect of the unit with interest

t such rate as may be prescribed.
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26.



28.

Complaint No. 1207 of ZO20

his is without prejudice to any other remedy available to the allottee
cluding compensation for which ailottee may file an application for

djudging compensation with the adjudicating officer under sections 71

72 read with section 31(1) of the Act of 2016.
he authority hereby directs the promoter to return the amount

ived by him i.e., { 87,35,6s4/- with interest at the rate of 1.0.zso/o

e state Bank of India highest marginal cost of lending rate (MCLR)
plicable as on date +zo/o) as prescribed under rule r.5 of the Haryana

eal Estate fRegulation and DevelopmentJ Rule s,2olr fromthe date of
ch payment till the actual date of refund of the amount within the

melines provided in rule,16 of the Haryana Rules zolz ibid.
rections of the authority

nce, the authority hereby passes this order and issue the following
rections under section 37 of the Act to ensure compliance of
ligations casted upon the promoter as per the functions entrusted to

authority under section 3a$):

The respondent/promoter is directed to refund the entire amount
of t 87,35 ,654/- paid by the comprainants along with prescribed rate
of interest @ 10.750/op.a.as prescribed under rule 15 of the Haryana

Real Estate (Regulation & DevelopmentJ Rules, z0r7 from the date

of each payment till the date of refund of the deposited amount.

A period of 90 days is given to the respondent to comply with the

directions given in this order and failing which legal consequences

would follow.

The respondent builder is directed not to create third party right
against the unit before full realization of the paid-up amount along
with interest thereon to the complainants, and even if any transfer

29.

H.

30.
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32.
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is initiated with respect to the subject unit, the receivable from that
property shall be first utilized for clearing dues of the complainants-
allottee.

mplaint stands disposed of.

le be consigned to registry.

V.t- 5-->
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