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ORDER

The present complaint has been filed by the complainants/allottees in

Form CRA under section 31 of the Real Estate [Regulation and

Development) Act, 2016 (in short, the Act) read with rule 28 of the

l{aryana Real Estate (Regulation and Development) Rules, 2017 (in

short, the rules) for violation of section 11[4') [a) of the Act wherein it is

inter alia prescribed that the promoter shall be responsible for all
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obligations, responsibirities and functions to the arottee as per the
agreement for sale executed inter se them.

Project and unit related details

The particulars of the project, the details of sale
amount paid by the complainant, date of proposed
possession, delay period, if any, have been detailed
tabular form:

in the following

Particulars
Details

Emerald Floors premier at Emerald
Estate, Sector 65, Gurugram, Haryana

25.499 acres

Group housing colony

06 of 2008 date d 17.01..2008

16.01,.2025

consideration, the

handing over the

Sr.

No.

Active Promoters pvt. Ltd. and
C/o Emaar MGF t,and Ltd.

others

25.499

Registered vide no. 104 of Z0lZ
dated 24.08.2017 for 82768 sq.
mtrs.

23.08.2022

EFP-Il-50-0301, 3,d floor, tower no.
measuring 1600 sq. ft.

[annexure CZ, page 34 ofcomplaint]

50
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Name of the project

Project area

Nature of the project

DTCP license no.

License valid till

Licensee name

Area for which license was granted

HRERA registered / notregistered

HRERA registration valid up to

Unit no.
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Due date of possession

The complainant is a

allottee

08.06.2010

[annexure RZ, page 4l of reply]

20.09.2010

[annexure CZ, page 32 of complaint]

11, POSSESSION

(o) Time of handing over the
Possession

Subject to terms of this clause and
subject to the Allottee(s) having
complied with all the terms and
conditions of this Buyer,s Agreement,
and not being in default under a\t 0f
the provisions of this Buyer,s Agreement
and compliance with att provisions,

formalities, documentation etc, os
prescribed by the Company, the
Company proposes to hand over the
possessron of the Unitwithin 36 months
from the date of execution of Buyers
Agreement. The Allottee(s) oSr€es and
understands that the Company shalt be
entitled to a grace period of three
months, for applying and obtaining
Lne completiort
certificate/occupation certificate irt
respect of the Unit and/or the
Project.

[emphasis suppliedJ

20.09.201,3

[Note: Grace period is not included]

acknowledged the
allottee vide

dated 16.09.2015

(
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complainant as

nomination Ietter
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Provisional allotment letter issued
in favour of M/s Anjni Casting pvt.
Ltd. and ors. (Original allottees) on

Date of execution of buyer,s
agreement between original
allottees and the respondent

Possession clause

subsequent
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[annexureffi
Rs.86,31,602

Rs.BL,4L,07S/-

11,.1.1..2020

[annexure R16, page 156 ofre

17.Ll.2020

[annexure R17, page 159 ofrep

The agreement to sell was e.

between the complainant al
Charanjeet & Ms. preeti on 13,0
Thereafter, the sale deed was ex
on23.04.2021..

Facts of the complaint

he complainant made folrowing submissions in the compraint:

HARERS,

I'hat M/s Anjni casting pvt. Ltd. & others were approached by th*
respondent in relation of bookin g of flat/unit bearing no. EFp_u_50.
0301, in its project 'Emerard Froors premier-r,, Gorf courser
Extension Road, sector 65, Gurgaon, Haryana. In pursuance of the
same, the said firm signed the booking form and deposited an
amount of Rs.5,00,000/- in favour of respondent. on 20.0g .201.0,
buyer's agreement with the respondent was executed between
them. As per annexure-3 of agreement dated zo.og.z010, the totar-y

page 4 ofZB
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Total consideration as per
statement of account dated
1,9.1.2.2020 at page 45 ofreply

Total amount paid by the
complainants as per statement of
account dated 1,9.L2.2020 at page
46 of reply

0ccupation certificate

Offer of possession
complainant on

The complainant has further sold
the subject in favour of Mr.
Charanjeet and Ms. preeti

[subsequent allottees/ present
owners)
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sale consideration price was Rs.7 g,57,000/-, whichincluded basic
price, IDC and EDC.

ii' That as per crause 11(aJ of the buyer,s agreement, the respondr:nt
was bound to hand over the possession of the said unit within 36
months from the date of execution of this agreement. In case the
respondent was capabre to deriver the possession of the unit nerar
about the above period, in that event, they were entitred to a grace
period of three months for apprying and obtaining the compretion
certificate / occupation certificate. since, the due date for handing
over the physicar possession of the unit as per buyer,s agreement
dated z0.09.zoro expired on 20.09.201,3, the respondent is not
entitled to the grace period of three months in the year zozo. Thus,
the cutoff date for handing over the possession for a, purposes has
to be raken as 20.09.2013.

' That in view of the above, it is submitted that according to the said
agreement, the comprainants ought to have received the physical
possession of the flat / unit within 36 months from the date of
execution of buirder buyer agreement or within an extended period
of 3 months subject to applying and obtaining the occupation
certificate in respect of the unit and/or the project but the
respondent faired to handover of physicar possession of the unit/flat
as per buirder buyer agreemenr dated 20.0g.2010, booked by the
complainants in the project of respondent till ,ctober, z0zo. 1r

Complainr no.4397 of 2020
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iv. That on the basis of the documenB submitted by Mrs. Usha Loganey
(mother of the comprainant) and the comprainant, the respondent
sent a nomination letter dated 16.09.201,5, confirming the al0tment
in favour of the complainant and further stating that the captioned
unit stands in the name of Mrs. Kiran chandok, and acknowredged
the receipt of the amount of Rs.57,33, 066/-, the buirder buyer,s
agreement was duly endorsed by the respondent in the name of the
complainant, and thus the comprainant assumed the status of the
allottee.

That till Octob er 2020, totar amount of Rs. 81.,3r,618/- was paid by
the complainant to the respondent in view of the installments
towards the payment of flat and when the demand letter was raised
by the respondent herein. It is pertinent to mention here that only
the complainant has been in compliance with the terms of trre
builder buyer agreement.

vi. That as per crause L4.r of the buyer,s agreement, the deray

compensation payable by the respondent is at the rate of Rs.5/_ per
sq. ft. per month of the super area till the date of possession, is ver.y

nominal and unjust. The terms of the agreement have been drafterl
mischievously by the respondent and are completely one sided and

unilateral. It has been observed in para 181 of Neerkamar Reartor:;

Pvt. Ltd., vs. u.o.r. and ors. [w.p. 273T of z017), wherein the Bombalr

+

Conrplaint no.439Z of Z0Z0

High Court Bench held that:_
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""Agreements entered into with individuar purchasers wereinvariabry one sides, standard-format agreemen' prepared by thebuirders/deveropers and which *r* orJr*hetmingty in their favourwith unjust crauses on deray derivery, time for conveyance to thesociety, obligations to obt
t n d i v i d u a t p u r c h a s e r s o rt ;' : r' : : : ; : ::'/:::rr ::, ;:; : : : r,! :rrt i 

rot. 

oto accept these one sides agreements,,.

vii' That the respondent having failed to fulfill its obligation under
section rr@)(a), therefore, the promoter is riabre under secti,n
1B[1) proviso read with rure 15 0f the rures, to pay interest at t]re
prescribed rate to the comprainant for every month of deray ti, the
handing over of possession.

viii' That even after the issue of Ietter of offer of possession thre
comprainant requested for alrowing her to visit to her unit no.301, in
Tower s0, to see the actuar status of the unit, whether fit for
possession or a fake retter has been issued. The unit appears to be in
a sorry state of affair and nowhere near compretion with a, thr:
facilities as promisecr. There are murtipre finishing job, and there are
various other things that demanded aftention, and that is the reasorr
that the respondent is denying the complainant a visit to the unit on
the Iame excuse of covid-1g. The comprainant has every right to visit
the unit, which has been denied to her on farse excuses. There do not
seem to be any approach road to the unit of the comprainant. Instead
of honestry ailowing the comprainant to visit and see the unit, the
respondent has cailed upon the comprainant to first deposit thc
amount demanded and then complete the documents formalitics r/v

pageT ofZg
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and have the key to the unit. The comprainant apprehends the
genuineness of the letter of offer of possession date d 17.1,1.2020.

ix' That the acts of the respondent here in have caused severe
harassment both physicary and mentary and that respondent hras
duped the comprainants of the hard earned money invested by the
comprainant herein by its act of not handing over the physicar
possession of the flat to the comprainants. Thus it is further prayed
that till the decision of the present petition, horcring over chargr:s
claimed vide clause 1a\{ of buyer's agreement, at the rate ,f
Rs'50/- per month per sq. ft., totary exorbitant, arbitrary, and unjur;t
and maintenance charges, be herd in abeyance. This hon,bre
authority be preased to quash the iregar demand of respondent o;n
account of interest free maintenance security, as the respondent is
already charging maintenance charges in advance for 12 months.
That since the unit in question is situate within the territorial
jurisdiction of district Gurugram, hence this forum has the
got the jurisdiction to entertain and try the present petition. That the
complaint fired by the comprainant herein is within the limitation
period and the comprainant has paid the fee as required under raw.

elief sought by the complainant

re comprainant has fired the present compriant for seeking forowing
liefs:

Page B of28
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I corplrin, nJilor zozo--l

i' Direct the respondent to make payment of the amount of interest on
the totar amount of Rs.B1,3 1,,6L8/- as per the Act from the due date
of possession tiil the date of actuar physicar possession, and adjrust
the last demand amount raised vide letter of possession dated
1,7.1,r.2020 and make payment of the balance amount, and continue
paying the interest till the realization, according to section 1B[1) the
Act read with rule 15 & 16 of the rules.

ii' Direct the respondent to kindly hanclover the possession of the unit
after completing [he unit in all aspect to the complainant and not to
force to deliver an incomplete unit.

iii' Direct the respondent to provide the exact layout plan of the said
unit.

iv' Refrain the respondent from charging holding charges.

v' Quash the ilregar demand on account of advance maintenance

charges and interest free maintenance security as the respondent is

already charging maintenance charges for 12 months.

vi' Pass such order or further orderfsJ as this hon,bre authority ma,y

deem fit and proper in the facts and circumstances of the present
CASC.

n the date of hearing, the authority explained to the
spondent/promoter about the contravention as alleged to have beerr

ommitted in reration to section 1 1t+) ta) of the Act and

,ot to plead guilty.

to plead guilty or

+
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Reply by the respondent

The respondent has raised certain preriminary objections and has
contested the present compraint on the foilowing grounds:
i' That the comprainant has fired the present compraint seeking

possession and interest for areged deray in derivering possession of
the unit booked by the comprainant. It is respectfury submitted that
complaints pertaining to penalty, compensation and interest are to
be decided by the adjudicating officer under section 71 ofthe Act
read with rure 29 of the rures and not by this hon,bre authority. The
present compraint is riabre to be dismissed on this ground arone.
Moreover, it is respectfuily submitted that the adjudicating officerr
derives his jurisdiction from the centrar act which cannot be negated
by the rules made thereunder.

That the comprainant had booked the apartment in question as ;a

speculative investment. The complainant never intended to reside in
the apartment in question and had booked the same with a view tcr

earn a huge profit from resare of the same. The comprainant has not
been able to execute the contemplated transaction and therefore has
preferred the instant complaint in order to evade her obrigations
under the buyer's agreement. Thus, the compraint has been fired, not
by an "allottee" under the Act but an investor and thus the present
complaint is not maintainabre for this reason as weil.

Complainr no.4397 of 2020
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iii' r.har rhe originar arottee (M/s Anjni casting pvt. Lrd.) 
^adapproached the respondent sometime in the year zorofor purchase

of an independent unit in its upcoming residentiar project ,,Emerard

Estate" situated in sector 65, Gurgaon. That the originar arottee
prior to approaching the respondent, had conducted extensive and
independent enquiries regarding the project and it was onry after
the originar arottee was fury satisfied with regard to a, aspects of
the project, incruding but not limited to the capacity of the
respondent to undertake deveropment of the same, that the origin,ar
allottee took an independent and informed decision to purchase the
unit, un- influenced in any manner by the respondent.

That thereafter the originar ailottee vide apprication form daterr
15'05'2010 appried to the respondent for provisionar ailotment of ;r
unit in the project. The originar arottee, in pursuance of tht:
aforesaid apprication form, was arotted unit bearing no. EFp_r_50..
0301, rocated on the 3.d floor, in the project vide provisionar
allotment retter dated 08.06.2010. The originar arottee consciousry
and willfully opted for a construction linked pran for remittance of
the sale consideration for the unit in question and further
represented to the respondent that the original allottee shall remit
every instarment on time as per the payment schedure. The
respondent had no reason to suspect the bona fide of the originar

/\r
Page llofZB
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allottee at the relevant time. The original ailottee further undert.ok
to be bound by the terms and conditions of the apprication form.

v' That the original allottee was irregular regarding the remittance of
installments on time, The respondent was compeiled to issue
demand notices, reminders etc. cailing upon the originar al0ttee to
make payment of outstanding amounts due and payabre by it under
the payment pran/instarment pran opted by him. However, trre
original allottee miserably failed to adhere to the timelines intimated
through the aforesaid retters. Statement of account dated rg.7z.202:,0

maintained by the respondent in due course of its business reflects
the delays in remittance of various amounts on the part of tr-re

original allottee' The original allottee has wilfully and consciously

defaulted in remittance of the instarments enumerated in the
schedule of payment.

' That buyer's agreement dated 20.0g.2010 was executed between the
original allottee and the responclent. clause 13 of the buyer,s
agreement provides that compensation for any deray in derivery of
possession shail onry be given to such ailottees who are not in
default of their obrigations envisaged under the agreement and wh.
have not defaulted in payment of instarments as per the payment
plan incorporated in the agreement. In case of delay caused due to
non- receipt of occupation certificate, completion certificate or any
other permission/sanction from the competent authorities, no,k

pagc 1Z ofZB
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compensation or any other compensation shail be payabre to the
alrottees' As derineated hereinabove, the originar arottee, having
defaulted in payment of instarment, was thus not entitred to any
compensation or penarty or any amount towards interest under the
buyer's agreement.

vii. That thereafter Mrs. usha Loganey fhereinafter ,,the 
subsequent

allottee") approached the originar ailottee for purchasing its rights
and title in the unit in question. The original allottee acceded to the
request ofthe subsequent ailottee and agreed to transfer and convey
its rights, entitrement and titre in the unit in question to thLe

subsequent ailottee for a valuable sare consideration of Iis.
1,19,37,000/-. Agreement to se, dated 25.03.2013 executed
between the originar arottee and the subsequent arottee is
appended with the repray as Annexure R7. At the rerevant time, thr:
subsequent alrottee was specificaily informed that, on account of
defaults of terms and conditions incorporated in the buyer,r;
agreement by the originar alrottee, she wourd not be entitred to any,
compensation for deray, if any, in derivery of possession of the unit
in question and the said fact was dury accepted by the subsequent
allottee without raising any objection in this regard. The subsequent
allottee had further executed an affidavit dated 25.03.2013 and an
indemnity cum undertaking clated zs.o3.zo13 whereby the
subsequent a,ottee had consciously and voruntariry declared and

k
page 13 ofZB
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affirmed that she would be bound by all the terms and conditions; of
the provisionar arotment in favour of the originar arottee.

viii' That the subsequent arottee, too, was irregurar regarding the
remittance of instarments on time. The respondent was compered
to issue demand notices, reminders etc. cailing upon the subsequent
allottee to make payment of outstanding amounts due and payabre
by her under the payment pran/instarment pran opted by herr.
Statement of account dated 19.r2.2020 as maintained by trie
respondent in due course of its busi,ess reflects the derays in
remittance of various amounts on the part of the subsequerrt
allottee. Thereafter, the arotment of the unit in question was
transferred by the subsequent arottee to the comprainant at thr:
request of the complainant.

That the respondent had intimated the comprainant regarding ther
affidavit and indemniff-cum-underraking dated 2s.03.2013 and
affidavit dated 2s.03.2013, referred to above, dury executed by the
subsequent ailottee. The comprainant was categoricaily informed
that no compensation or interest or any other amount wourd be
liable to be paid to her on account of deray, if any, in derivery of
possession of the unit in question. The complainant had assured the
respondent that she wourd not stake any craim in respect of deray, if
any, in delivery of possession of the unit in question. The
respondent, rerying upon the deriberate representations of the 

,/v
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complainant' proceeded to endorse the unit in question in her favor.
The complainant has intentionally distorted the real and true far:ts
and has fired the present compraint in order to harass the
respondent and mount undue pressure upon it. It is submitted that
the firing of the present compraint is nothing but an abuse of the
process of Iaw.

x' That the comprainant had stepped into the shoes of the subsequent
allottee and therefore, all the rights and liabilities of the subsequent
allottee were transferred to her. As has been derineated
hereinabove' the original allottee as well as the subsequent allottee
were not entitred to any compensation or any interest for deray, if
any, in offering possession of the unit in terms of the buyer,r;
agreement on account of defaurt of terms and conditions thereof by,
the originar arottee. Thus, the comprainant is estopped from
advancing craims in contradiction and derogation of the rights and
liabilities transferred to her from the subsequent ailottee.

' That the rights and obrigations of comprainant and the respondent
are compretery ancr entirery determined by the covenants
incorporated in the buyer's agreement which continue to be binding
upon the parties thereto with fu, force and effect. It is submitted
that as per crause 11 of the buyer,s agreement dated 20.09.2010, the
time period for derivery of possession was 36 months arongwith
grace period of 3 months from the date of execution of the buyer,s 

At\.

Complaint no.439l of 2020
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agreement subject to the arottee[sJ having strictry compried wirh arl
terms and conditions of the buyer,s agreement and not being indefault of any provision of the buyer,s agreement incruding
remittance of ail amounts due and payabre by the ailotteefsJ under
the agreement as per the schedure of payment incorporated in trre
buyer's agreement. The comprainant has compretery misconstruerc,
misinterpreted and miscarcurated the time period as determined in
the buyer's agreement. It is pertinent to mention that it was
categoricaily provided in crause 11[bJ[iv) that in case of ,r]/
defaurt/deray by the arottees in payment as per schedure of
payment incorporated in the buyer's agreement, the date of handinpJ
over of possession shail be extended accordingry, sorery on the
respondent's discretion t,r the payment of a, outstanding amounts
to the satisfaction of the respondent. Furthermore, it was
categorica'y provided in the agreement that the time period for
delivery of project sha, arso stand extended on occurrence of facts
and circumstances which are beyond the power and control of the
respondent. since, the erstwhire arottees as we, as the comprainant
have defaurted in timery remittance of payments as per schedure of
payment the date of derivery of possession is not riabre to be
determined in the manner sought to be done by the comprainant,
That the comprainant had an amount of Rs. 5,80,855/_ due and
payable by her on 1g. 12.2020. rt is submitted rhar the comprai nanr ,^,

Complaint no.4397 of 20?0
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does not have adequate funds to remit to the respondent and haspreferred the instant compraint with an intent to evade trer
obrigations under the buyer,s agreement. The comprainant has
conceared this fact frorn this hon'bre authority. Therefore, there is no
equity in favor of the complainant.

xiii' That the provisions of the Act are not retrospective in nature. Ttre
provisions of the Act cannot uncro or modify the terms of an
agreement dury executed prior to coming into effect of the Act. It is
further submitted that merery because the Act appries to ongoing
projects which are registered with the authority, the Act cannot br:
said to be operating retrospectively. The provisions of the Act reliecl
upon by the complainant for seeking interest cannot be called in t.
aid, in derogation and ignorance of the provisions of the buyer,s
agreement' The interest is compensatory in nature and cannot be
granted in derogation and ignorance of the provisions of the buyer,s
agreement.

I' That the delay, if any, in the project has got delayed on account of the
following reasons which we:ref arebeyond the power and contror ofthe respondent and hence the respondent cannot be herd
responsible for the same.

Firstly, the Nationar Buirding code was revised in the year 2076 and
in terms of the same, a, high-rise buirdings [i.e. buirdings having
area of ress than 500 sq. mtrs. and above), irrespective of area of

Complaint no.439T of Z0Z0
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each floor, are now required to have two staircases. In view of the
practicar difficurties in constructing a second staircase in a buirding
that already stands constructed according to dury approved prans,
the respondent made severar representations to various
Government Authorities requesting that the requirement of a second
staircase in such cases be dispensed with. Eventuaily, so as not rlo
cause any further deray in the project and so as to avoid jeopardisi,g
the safety of the occupants of the buirdings in question incruding the
building in which the apartment in question is situated, the
respondent had taken a crecision to go ahead and construct the
second staircase. In fact, the respondent has compreted thr:
construction thereof and has, further, obtained occupation
certificate in respect of the project. Moreover, possession of the unir:
in question has been offered to the comprainant. However, the,
complainant has consciousry refrained from obtaining possession of
the unit in question. It is submitted that no defaurt or rapse in
delivery of possession of the unit in question can be imputed to the
respondent in light of the aforesaid facts.

secondly, the defaurts on the part of the contractor M/s B L Kashyap
and Sons [Bll{/contractor). The progress of work at the project site
was extremery srow on account of various defaurts on the part of the
contractor, such as fairure to deproy adequate manpower, shortage
of materiars etc. in this regard, the respondent made several

Complaint no.439T of Z0lO

Page 18 of28



HARERE
GUI?UGRAM

requests to the contractor to expedite progress of the work at the
project site. However, the contractor did not adhere to the said
requests and the work at the site came to a standstiil. The
arbitration proceedings titred as B L Kashyap and Sons vs Emaar
MGI'- Land Ltd (arbitration case number 1 of 2orB) before Justice A p
Shah [Retd)' Sole Arbitrator have been initiated. Hon,ble arbitratr:r
vide order dated 27.04.201,9 gave liberty to the respondent to
appoint another contractor w.e.f. 15.05.20 19.

xv' That despite there being a number of defaurters in the project, the
respondent itserf infused funds into the project and has dirigentry
developed the project in question. The respondent had appried for
occupation certificate on 2L.07.2020. Occupation certificate war;
thereafter issued in favour of the respondent vide memo bearing no.
zp-441-Vor- IrIAD(RA)/2020/20094 dated 11.11.2020. rr is;

pertinent to note that once an apprication for grant of occupation
certificate is submitted for approvar in the office of the concerned
statutory authority, the respondent ceases to have any control over
the same, The grant of sanction of the occupation certificate is the
prerogative of the concerned statutory authority over which the
respondent cannot exercise any influence. As far as the respondent
is concerned, it has dirigentry and sincerery pursued the mafter with
the concerned statutory authority for obtaining of the occupation
certificate. No faurt or rapse can be attributed to the respondent in 

),tY
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the facts ancr circumstances of the case. Therefore, the time period
utilised by the statutory authority to grant occupation certificate tothe respondent is necessarily required to be excluded fronr
computation of the time period utirised for imprementation and
development of the project.

xvi' That the complainant was offered possession of the unit in questicrn
through letter of offer of possession dated 17.rl.z0z0. fhe
complainant was cailed upon to remit barance payment incruding
delayed payment charges and to comprete the necessary
fbrmarities/documentation 

necessary for handover of the unit in
question to the comprainant. However, the comprainant approachecr
the respondent with request for payment of compensation for ther
alleged deray in utter disregard of the terms and conditions of the
buyer's agreement and her earrier representations. The respondent
explained to the comprainant that she is not entitred to any_
compensation i, terms of the buyer,s agreement on account of
default in timely remiftance of instalments by her as we1 as
erstwhire ailottees, The respondent earnestry requested the
complainant to obtain possession of the unit in question and further
requested the comprainant to execute a conveyance deed in respect
of the unit in question. However, the comprainant did not pay any
heed to the regitimate, just and fair requests of the respondent and
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threatened the respondent with institution of unwarranted
litigation.

xvii' That it is submitted that the cornplainant does not have adequate
funds to remit the balance payments requisite for obtaining
possession in terms of the buyer,s agreement and consequently in
order to needressry linger on the matter, the comprainant hras

preferred the instant compraint. The comprainant is needressry
avoiding the completion of the transaction with the intent of evacli,g
the consequences enumerated in the buyer,s agreement. Therefore,
there is no equity in favour of the complainant.

viii' That several allottees, including the complainant, have defaultecl in
timely remittance of payment of instalrments rvhich was an
essentiar, cruciar and an indispensabre requirement for
conceptuarisation and deveropment of the project in question.
Furtherrnore, when the proposecr ailottees defaurt in their payment:;
as per schedule agreed upon, the failure has a cascading effect on ther

operations and the cost for proper execution of the project increasesr

cxponentiaily whereas enormous business ros.se.s befail upon the
respondent, The respondent, despite defaurt of severar ailottees, has
diligently and earnestry pursued the deveropmerrt of the project in
question ancr has co,structed the project in question as
expeditiousry as possibre. I'hus, it is most respectfuly submitted that

Comptainr no. +sgl of :.rc;l -t
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the present cornplaint deserves

threshold.

HARER/i

to be dismissed at the very

E.

7.

furisdiction of the authority
The authority observes that it
jurisdiction to adjudicate the 

,

below.

E.l Territorial jurisdiction

: has territorial as

present complaint

well as subject matte)r

for the reasons given

rs p€r notification no. r/92/201,7-lTCp dated 14.12.2017 issued by,own and country pranning Department, Haryana the jurisdiction of Rear;tate Regulatory Authority, Gurugram shall be entire Gurugram District
r all purpose with office .situated in Gurugram. In the present case, theroject in question is situated within the pranning area of Gurugram

istrict' therefore this authority has complete territorial jurisdiction t.
al with the present complaint.

II Subject-matter jurisdiction

n 119)(a) of rhe Aft provides that the
ponsibre to the a'ottee as per agreement for sare.
Act is reproduced as hereunder:

Section I I

promoter shall be

Section t1(4)[al of

ft) The promoter shail_(a) be resooll'!,r.f?, a, obrigations, responsibirities and functions
it ! ::,::;,r,:,, ;:,';:,{, i:,:,:,' u, t h, ; ; t ;; i,, d,,s u r i t i;;; ; ;; ;;
theassociatirrrf ririirrr,';:ij:;;rr:;:t;;:T:;:{:::::;;;r,:Z

of o, the apartmen', ptoti i,'buitdings,;; r77 ro* may be, to the

)v
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rd.

a'ottees, or the common are.os to the association of arottees orthe competent authority, ai the case may be;Section 34-Functions of the Authority:
3a(fl of the Act provides 

-to-'::y" 
compriance of the obrigotions casti[:::,2::;ii:;;;:,:l::,;z:;:;{:i:j:j,';;;;';:;:;, asen,s under-,his Ac, and

l"*__" 
w of the provisions of the Act quoted above, the authority has._. rrJ !rcrJcomplete jurisdiction to decicle the complaint regarding non-compliancr:

::'T::'"': 
bv rhe promoter as per provisions of section 11[a)[aJ ort r_r[qJ urhe Act leaving aside compensation which is to be decided by the,

:::""'n1 lnicer 
if pursued bv the comprainanr ar a rarer srage.

ndings of the authority
'he comprainant has brought new facts on record vide apprication dated
2'70'2021 wherein it is stated that due to the spread of corona virus, themplainant's famiry has been facing financiar crisis and consequentry,
s to selr the subject unit. vide agreement to se, dated 13.03.2021, themplainant has agreed to sell the subject unit to Mr. charanjeet and Ms.eeti (hereinafter referred to as ,subsequent 

arottees,J. Thereafter, the
e deed was executed on 23.04.2021. A copy of agreement to se, dated
03'2021 and rhe sare deecr dated 23.04.2021has been praced on

Complaint no.4397 of 2020

10.

S

1

r

Vi

M

e application dated 08.09.2022, the appricants [Mr. charanjeet
Preeti) have moved an apprication under order I rure 10 under

lure code, 1g0B for impreading them as necessary parties.
that in view of sare deed dated 23.04.2021, theappricants are

sta

and

Civil

It is

the

Page 23 ofZg

,\



13.

r

p

I.IARERS

GURUGRAM

Iegar' joint and beneficiar owners of the subject unit and are fury
competent to enjoy the same. After having purchased the unit, the
applicants went to the office of the buirder requesting it to mar<e
endorsement in their favour and further to ailow them to move into the
said unit as they are staying in a rental house with their family. However,
the respondent has refused to accede to their request on the pretext that
'they will not allow the applicants to enter into the unit tilt the time the
previous owner/complainant does not withdraw the present compraint.,
l"hereafter, the appricants have approached the comprainant with thr:
request to complete the transfer formalities with the builder in their

vour' Both the respondent and comprainant are creating a rot o[
mpediments for the applicants by resisting their entry to the unit
urther, besides roan instailment, the appricants are arso burdened with

he payment of rent. In view of the above, the appricants prayed that they
re impleaded as necessary party to the present compraint in the intere.st
f justice.

e respondent has fired repry to the aforesaid apprication on 08. 12.zoz.
herein it is stated that in the entire apprication, the appricants have
iled to discrose as to whether they shourd be impreaded as appricants or
spondents' The presence of appricants is not at arr required for just,
per or effective adjudication of the rear question in controversy. The

pleading of appricants as parties shail needressry broaden the scope of
troversy' 'r'he appricants wish to seek fresh reriefs which are not in 

_^
\r
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consonance with the ris arready pencring before this Hon,bre Authority. ,nthe misconceived and factuary and regary unsustainabre apprication
under reply' false' frivolous and vexatious accusations have been revered

"r:'::: :1trr 

tne appricants as we, as respondents. rherefore, even as pervrr oJ pUlthe frivorous version of the appricants they cannot be impreaded ars

J::T:::: "' 
rhat matter as respondents. cumurariverv considerins;rrrr,lgt lllt;he facts and circumstances of the present case it is evident that the,pplication under reply is bereft of logic and devoid of any merit and the

me deserves to be dismissed.

he comprainant rras fired repry to the aforesaid apprication dated
3'09'2022 stating that the complainant had compreted a, the formarities
the transfer of the flat in favour of the appricants and have nothing towith the dispute pending before this authority. The act and concruct of

e respondent, if any, as craimed by the appricants is an afterthought but
eS hot a'ow the appricants to move such an apprication.
e authority observes that it is a matter of fact that the comprainant
:ein purchased the subject unit on 1g.06 .20,5and was an aro*ee asthe provisions of the Act of 201.6 ti, the date of firing of the present
plaint' Thereafter, the complainant had agreed to sell the unit instion to the subsequent arottees vide agreement to se, dated

)3'202L and thereafter, the sare ,eed was executed on 23.04.202r.

" 
the important question which needs to be determined by thisority is whether the comprainant herein is entitred to the

13.

No
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abovementioned reliefs as are sought

not. In simple words, she ceased to

whether she is entitled to the reliefs

present complaint.

It is of utmost importance to go through the definition
"allottee" as defined under section 2(d) of the Act and
reproduced as under for ready reflerence:

her in the present complaint or

an allottee on 23.04.2021 So,

are sought by her under the

of the terrn

the same is

by

be

AS

T6,

"2 ln this Act, unless the context otherwise requires-
(d) "alrottee" in reration to a rear estate project, means the person to whom a prot,qpartment or buirding, as the case may be, has been al0tted, sord (whetheras freehord or reasehold) or otherwise transferred by the promoter, andincludes the person who subsequentry acquires the said arotmentthrough sare, transfer or otherwise but does not inctude a person to whomsuch prot, apartmentor buirding, as the case may be, isgiven on rent,,.

(Emphasis supptied)ccordingly, folrowing are ailottees as per this definition:

b

originar a'ottee: A person to whom a prot, apartment or
building, as the case may be, has been arotted, sord (whether as
freehold or reasehordJ or otherwise transferred by the promoter.
Allottees after subsequent transfer from the originar ailottee:
A person who acquires the said ailotment through sare, transfer or
otherwise.

)wever, ailottee wourd not be a person to whom any prot, apartment or
ilding is given on rent.

the present compraint, the comprainant is not ailottee under the Act as
complainant does not fa, under any of the two categories stated

ve reason being that the comprainant has arready transferred the

I

t
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subject unit in favour of Mr. charanjeet and Ms. preeti (subsequentallottees/present ownersJ vide sale deed dated z3.o4.2oz7.Had rtheintention of the Iegisrature was to cover such ailottee_comprainant, thenthe stress wourd be on the terms ,,who had beenarotted,, the unit. AIso,as per the recitals of sale deed dated 23.o4.zoz1, itis ampry crear that tiherespondent had arready executed conveyance deed in favour of thecomplainant on 26.03.2021, andthereafter, the comprainant had executerd
sale deed in favour of Mr. charanjeet and Ms. preeti. Moreover, afterrtransferring the unit in question, the comprainant does not have anyright' title or interest in the said property. It is very evident from the barr:perusal of the complaint that the complainant herein remained to be arr

i:.:r 
under section 2(d) ofrhe A* ti,23.04.2021i.e., when she sororurru J(,tIUlhe subject unit to the subsequent alrottees. She ceased to be an arottee

nder the ambir of section 2[dJ of the Act on 23.04.2021. soshe is notntitled to any rerief as sought by her by wayof the present compraint.

.,.":: ::':r '0""e' rhe comprainanr has no rocus standi to craim derav-'-'"J:ssession charges under section 1B of the Act as she does not fa, under

::::- 
arrottee of the Act. consequenrrv, the rerief craimed by the-J LrtLmplainant can't be granted to her as she is not an arottee within the:aning of section Z(za) of the Act and onry an arottee can fire arplaint seeking rerief under section 1g of the Act. Thus, the present

plaint is not maintainable.

Complaint no.4397 of 2020
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In view of the above, the apprication datecr 08.09.20 22 moved by thr:
pplicants under order I rure 10, civir procedure code, 1908 is arso
nfructuous. However, if the applicants are aggrieved with respect to the

ndent, then they are at riberty to approach the authority by firing ar

complaint.

omplaint stands dismissed.

ile be consigned to registry.

(Ashok Sa

Haryana Real Estate Regulatory

:19.07.2023

Mem
thority, Gurugr
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