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AUTHORITY, GURUGRAM
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Date of filing : 07.01.2020
First date of hearing: 11.02.2020
Date of decision : 06.10.2021

Amit Kumar Chawla

Address: - House no. 172, Sector-7, Urban Estate,
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Imperia Wishfield Private Linmé.-ﬂ
Regd. Office: - A-25, MuhaE;E atiperat

Estate, Mathura Road, New _1-L l_i [ Respondent
f _f_:":, & L -.,_...' : r_. 1,. :

CORAM: [/ L >

Shri Samir Kumar | & | A el Member

Shri Vijay Kumar Goyal- ' = | Member

APPEARANCE: \’:f‘ Vel

Ms. Alka Syal L Adyacate for the complainant

None N J-__! - .L ﬁﬁk cate for the respondent

_ORDER

1. The present cmﬁnl?] IE Enmplainantfalluttee
under section 31 ¢ ﬁ ﬁé@‘ {he fation and Development)
Act, 2016 (in s}{éhrg,- !;_h_a Act) read mth,mi,q aﬂ-i of the Haryana Real
Estate (Regulation and Development) Rules, 2017 [in short, the
Rules) for violation of section 11(4)(a) of the Act wherein it is inter
alia prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions under the provision of the
Act or the rules and regulations made thereunder or to the allottee

as per the agreement for sale executed inter se.

A. Unitand project related details
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The particulars of unit details, sale consideration, the amount paid

by the complainant, date of proposed handing over the possession,
delay period, if any, have been detalled in the following tabular

form:
5.No.  Heads Information
1. Project name and location “Elvedor Retail”, Sector-37C,
Gurugram
2. Licensed area _ FEm Zacres
3. Nature of the prnin@;ﬁ?‘ = '.;‘_, Commercial colony
4 DTCP license no.  [idis 47 of 2012 dated
12.05.2012
License v T . [11.052016
Licensee /o ¥ bt e IT Solution Pvt. Ltd.
< - avi Ram S/o Amar
= -
RERA registered
6. Date of  a 2013
g | ge no. 112 of the reply)
7. Unit no. E-0152, ground floor, Evita
lower
HARER#zr-
: int)
SRR G RAREE
ﬂ’ag& no. 39 of the
complaint)
9. Date of allotment 24082013
(Page no. 25 of the reply)
10. Date of execution of retail buyer's | 14.04.2014
agreement (Page no. 33 of the
complaint)
11. Payment plan Construction linked
payment plan
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{Page no. 65 of the reply)
i A Total consideration Rs. 33,49,509/-
(Page no. 92 of the
complaint)
13. Total amount paid by the Rs. 20,05,527 /-
complainant (Page no. 92 of the
complaint)

14. Due date of delivery of possession | 14.04.2019
(as per clause 11(a), possession be
handed over within a period of

sixty (60) monchs romblecate of |ofevecutionof |
caecution of the agiEiieab i agreement)

15. Offer of possession i Not offered

16. | Occupation certificate | Not obtained

17, DElﬂF in hay '.-' H i IECpOssessior 2years 5 months 22 da}'ﬁ
till the daté o ' it ) T4
06.102 I:" e P

B. Facts nfthemnégla{m - .
The complaina E‘éﬁ‘@l : 5 e'im:l :
i

That the respon ot | mF mse gx;&‘ eputed builders and
developers and b : W The respondent gave

R
advertisements in var'l'ﬂ'ﬂs—-’wgf newspapers about their

forthcoming p Er Rl
like world ::lass /g;g‘uqnipg_ﬁ an ti;nf;i:( cqmp]e on/execution of the
project etc. Later @ real é&hﬂe“aagi.‘ﬂhhﬂfﬂbﬂ in| Delhi contacted the
complainant sharing information of the upcoming real-estate project

romising advantages

of the respondent namely, “Elvedor Retail" in sector -37-C, Gurgaon.
That the complainant got interest and initiated the booking process
on 13.09.2012 by presenting a cheque of Rs.2,70,000/- dated
13.09.2019 to the respondent. Thereafter, the complainant was
allotted commercial unit no.E0152, tower Evita in the project
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namely, “Elvedor Retail' in sector 37-C Gurugram, Haryana

measuring 315 sq. ft./29.26 sq. mtr. (Super area) on the basic sale
price Rs.8730.00 psf in "Elvedor Retail” at Gurugram, Haryana. Later
1 more payment of sum of Rs. 4,25,239/- within 45 days of booking
was made on 28.10.2012 to the respondent. Third instalment of Rs.
2,85,192 /-was made at the time of excavation as agreed at the time
of booking with applicable charges/taxes was made on 28.10.2013.

5. That commercial unit was_qf[e;:gﬂ-zand agreed by the complainant at
a total price of Rs.EH.'?E.ESTﬁ L ng taxes),

6. That after making the initi .". %ﬂlt f first three instalments, the
complainant [‘EﬂﬂWﬂd{ a l@?@rﬂh&hﬂ ?ﬂl% from the respondent
which had enclo t}.ﬁru cn:‘pu#sf—tﬂ{r’bta]'} E’@r'hr‘s agreement for the
pursual of the ¢ :hplginant The letter clearl ed the complainant
te sign both th ajﬁes ﬂnrﬁg with mé;s:a}rﬁ apers and annexure
by each allotte {m-}ig ant on ea:l;}ég nd return the same
within 30 days g i&su&n{:ﬁ, er for execution of
agreement. The allur?eﬂ;{fﬁmm:p-ms also asked to paste 1

photograph of eachall wm}i ‘The gomplainant signed the
retail buyer's aje&d‘] ni 14 and after which the both the
copies duly sig;_‘:'eﬂ '_.nreﬂek_vmtt’iu‘ngﬂ 0 t'_hg?l_‘ﬁﬁ}undent for further
action. ik i -

7. That on 15.04.2014, the complainant received letter dated
15.04.2014 along with which was enclosed executed "B copy of
buyer's agreement in favour of complainant. As per clause 11 and
11(a) of the agreement, the builder was to handover the possession
within 60 months from the date of agreement and the builder shall
pay compensation of Rs. 215.28/- per sq. mtr. (Rs, 20/- per sqg. ft.

Page 4 of 31



® GURUGRAM Complaint No. 76 of 2020

10.

11.

12,

HARERA

approx..) of the super area of the said unit per month or any part
thereof only to the first named allottee(s) and not to anyone else till
the grant of occupation certificate. The complainant was made to
understand that the promoter/developer of the real estate
commercial project was a credible developer, known for its timely
delivery of its past projects.

That as per the retail buyer's agreement, the respondents had
allotted a unit bearing no. E—i};ﬂ, tower Evita measuring 315 sq.
ft./29.26 sq. mtr. (Super area I!f:mf.‘ basic sale price Rs. 8730.00/-

per sq. ft. in "Elvedor RE}H@WPG?'E Gurugram, Haryana.

That as per clause }( qﬂﬁq e & respondents had agreed

to deliver the p s%rﬁn cif-ﬂm ﬁlmﬁ@‘h months from date of
zf 4retai] huyer.s agreefmfg According to the

agreement, the y rﬂi; as];;] h? ﬂ?livﬁremﬁ 2019,

That some of sﬂﬂ%ﬁ& in tﬂe agree ﬂ‘. e complainant was

made to sign by uﬁ :fésnpndgnt on uﬁ‘: é"ided (unconscionable)

agreement, The mhﬁw_ﬁaﬁfready signed prepared
documents and tained therein were
totally unmasnﬁﬂiﬁi ﬂ spundErrL

That after maﬁi[g 15‘1:@« of r:l:l]ﬂ ‘dbwn- i&gy?lerlt in 2012, the
complainant made all the required payments according te payment

schedule tll 10.08.2015 which is 72.3% of the total sale
consideration. In Nevember 2015, the complainant requested for

execution of

updates regarding the progress and possession of the flat but
received no response from the respondent.

That early in 2016, the complainant visited the project site and
noticed the project was massively lagging behind on its completion
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13.

14.

15.

16.

17.

18.

19.

HARERA

deadline. Thereafter, the complainant contacted the respondent
seeking an explanation but received no response,

That numerous emails were also sent to the respondent but still
there was no response from the respondent.

That currently, the structure of the tower where the complainant
has been allotted a unit has only been partially completed.

That repeated reminders for handing over the possession of the

unit were sent to the develnpi}'_rlf,_bj;t-there was no response from the

was malafide ri ibffom t!'igﬁl_?ﬁjﬂl#ﬂq ani been aimed to cheat
the complainant =~ = ' ' | -4

That the respo %ﬁh{_‘h#s committed b A of trust and have
cheated the complainant. The complai agr uld not have made the
payments of the satﬂ--aagiﬁalﬁfhhvfﬂ; the reorientations and
promises made% sppndf Img. ctors and officers the
complainant did g@‘“ mn#_‘hd Erﬁ e the payments.
That the cﬂmpliluint trlsjtéd qh?ﬁé.rﬁ'ﬂl oﬁcﬁluns to find out the
activities at the site and to meet the cum:emed officials and noticed
the project was massively lagging behind their deadline and no
responsible authorized person was available there to answer the
complainant of his grievances.

That the complainant also sent a personal level notice and later a
legal notice to the respondent but there was no action or response

from the respondent on the same.
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20.

g ¥

22,

23,

HARERA

That despite of receiving major percentage of the payment of all the
demands raised by the respondent for the said unit and despite
repeated requests and reminders over emails and phone calls and
personal visits of the complainant, respondent has failed to deliver
the possession of the allotted unit to the complainant within
stipulated period for reasons best known to the respondent only.
That till date on visit to the site, it is clearly visible that the
construction of the project.in.which the complainant's unit was
booked with a promise hﬁ ; .
14.04.2019 has come to alt 15 no further progress. This
clearly explains thﬁ !;lﬁlj:gi?-'{;hﬂﬁﬁr ufjhg respondent to extract
hard earned mnl}é)tﬁ'_q’m t'rt"u-inhur.‘ﬁt ];"Euﬁ];e udulently.

That the mmplg.li’l:njst has suffe::a&;f:pm % tion on their future

business plans Aa(ﬁ;umt, mntltai agim}& srture, agony and also
continues to im:Ll? re financial loses. ﬁﬂrgﬁuld be aveided if the
respondent had gthan ng_rhé @i}nﬁ'n time.

That as per clause 13"‘& th‘ﬂ Hlail hj.lytrs agreement, the builder
shall pay cnm;:- nof HF al 28/- mtr. (Rs. 20/- per sq
ft. approx.) of 1& i]‘aﬁ. &Etﬁe.ﬁ-ﬁ:hﬁ:iir month or any part

thereof only to the first laamEd B‘I\tir:eé{!]' HIII:'E,I';GI.' to anyone else till
the grant of m:cupaﬂun certificate. It is however pertinent to

'_:T.'l:-m:lem to deliver the unit by

mention herein that a clause of compensation at such a nominal rate
of Rs. 20/- per sq. ft. per month for the period of delay is unjust and
the opposite party/respondent has exploited the complainant by not
providing the possession of the unit on time. The respondent cannot
escape the liability merely by mentioning a compensation clause in

the agreement. It is very prominently visible that the respondent has
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24,

25.

26,

C.

Z7.

HARERA

incorporated the clause in one sided buyer’s agreement and offered
to pay a meagre amount of Rs. 20/- per sq. ft. for every month of
delay. If we calculate the amount in terms of financial charges it
comes to a very low per annum rate of interest and whereas as per
the agreement and demand letters, respondent charges a very high
charges per annum interest on delayed payment.

That on the ground of parity and equity the respendent also be
subjected to pay the same rate. [-lf interest that the respondent
expects the buyer to p';l_:.gﬂe of delayed payment. The

respondent should pay thes; ate qf interest to the complainant
from the promise ’dﬁﬁ--' mqu till the unit is actually
delivered to th ﬂnpf/ lal¥ant: #Ea\if%
pertinent to me ﬁﬁufhere that thlsat-randh
interests by th ﬁq; ondents is totally an b

§

this shows that iré 'nd,:ienﬁ; m:ﬂ]ﬁﬂd& aﬁx honest motives and

intentions to ::hem"‘a\nd Mﬂ '\:hg;erﬁi#i nt.

That the respnndenl: mﬁdbl&ﬁr Elﬂtﬁ and omissions and have
nuﬁappmpriateH Eltﬂpqul E e complainant and
therefore, are li rovisions of law.
That the respmft:leht fhlletﬂ to; cntnpl&te dte ﬁruject constrictions
activitles till date

very important and

rging higher rate of
trade practice and

Relief sought by the complainant:

The complainant has sought following relief{s):
(i) Direct the respondent to handover the possession of unit

along with prescribed interest per annum on compounded
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rate from the date of booking of the commercial unit in
guestion.

(ii) Direct the respondent to pay the rate of interest of @24% per
annum. The respondent should pay rate of interest of @24%

to the complainant from the promised date of possession till

the time the unit is actually delivered to the complainant.
28. On the date of hearing, the authority explained to the
respondent,/promoter ahum.ﬂmmanh-aventmn as alleged to have

disputed each and

ons contained in the

b __
in their entirety aﬁ.ﬂﬁéﬂ acifically set forth and traversed
herein. F complainant has not
approach &fihﬁ;t:i intent as an evident
attempt @ ]he:@ made tp E?jﬁ\ﬂdue advantage by

F A S
misrepresenting and t'.l'-fistmg the material facts and

complaint ur

circumstances herein. Further, the complainant cannot
deserve any relief from the respondent as the complaint is
mala fide, false, frivolous and misconceived and hence lacks
merit. The complainant, thus, is not entitled to claim any
equities from the respondent by way of the present complaint.
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il

i

vi.

No cause of action has arisen in favour of the complaint to file
the instant complaint for the desired reliefs.

That it is submitted that the retail buyer's agreement dated
14.04.2014 executed between the parties, in clause 56, has an
arbitration agreement which provides for all disputes
between the complainant and allottee to be resolved through
arbitration to be held in Delhi. It is stated that no provision in
Real Estate (Regulation’ & Development Act), 2016
(hereinafter referre@" ﬁ,"ﬁ:’EEA] pravides for exclusive

fa'-

| |
the processof this ?utﬁurﬂy' r,

That the hT led b& ‘%mach this authority
' bzaﬁ nts and suppressed

with clean
material facts ﬂﬁi‘ﬂfsﬁt ngujll:_!.ur of suppresioveri and

suggestio ijn ! y

That the pre: Mhm by the complainant
with mai::{!liq) mmp’;‘idns ’Wlﬂ] a w!w tn ?ﬁuﬂ:e the respondent
to accede to the whlms and fancies of the tﬂmplainant

That it was submitted that the complainant is an 'investor’ and
approached the respondent company seeking good returns on
his investment in any of the projects of the respondent
company, There is no bonafide requirement of any kind on the
part of the complainant.
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vil.

viii.

ix.

Xl

That the complainant, after being fully satisfied with the plans,
sanctions and approvals of the project namely and applied for
a retall unit in one of the esteemed projects namely, "Elvedor”
located at sector 37C, Gurugram and consequently signed an
application dated 13.09.2012.

That thereafter, the respondent company allotted a retail unit
bearing no. E0152, admeasuring 315 sq. ft. super area on the
ground floor in the pr-_ujqu; namely "Elvedor” located at sector
37C, Gurugram vide ent e

That post allotment .
retail buyer e
note that

themselv Ihn,fﬂ'ie tr.-rms and-cond '
retail buy lﬁmemﬁenﬁ d#ed 14 mzﬁﬂ
That the ﬁ';'nplamarit I‘tad up‘ted" construction linked
payment pf’ﬁn a;ﬂh@s |ﬁ1Lﬁé{$ d an amount of Rs
25,76,732/- agahﬂ{fﬁe%m‘ind Rs. 9,32,235/- against

the said u still d ant and the same was
payable bm LMA&! payment plan.

That the @mgqq& .:u;qpam* Ehu 1;115 rqcurcts of the hon'ble
authority would take an uppurtumtj_.r and the enlighten this

complainant bound
enumerated in the

authority about the various approval, permits and sanctions
which have been granted to the respondent company in
respect of the project namely, "Elvedor” located at sector 37C
Gurgaon, Haryana in the name of M/s Prime IT Solutions Pvt,
Ltd. The various approval, permits and sanctions are as
follows:
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a) Letter of intent was issued by the Department of Town
and Country Planning, Haryana on 24.05.2011 vide their
memo no. LC-2571 JE(B)-2011/6842 for setting up a
commercial colony at village Gadoli Khurd, District

Gurgaon in Sector 37C, Gurgaon.
b) License No. 47 of 2012 was issued by the Department of
Town and Country Planning, Government of Haryana on
12.05.2012 to I.Ha'@ﬁgd_ent Company, which has been

'1.-

014/1349 dated
ronment Clearance
49 darted 07.11.2014

d) The Haryé“hgi\_{_’ﬁm‘*’tuntml Board, Panchkulla

THARERA.. .
11.0 id memo no,

Hspgamunw 2331 1%@;’;‘&1?95&43

) The Airports Authority of India issued a “no objection
certificate” indicating the height clearance of the project
on 01.05.2013 vide Memao No.
AAL/NOC/2013/164/1194.

f) Building plan concerning the towers in guestion, in
which the complainant has purchased the units was

sanctioned by Department of Town and Country
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xii.

xiil.

Xiv.

Planning dated 25.06.2013 vide Memo No. ZP-

820/5D(BS)2013 /43828,
That the answering respondent |s a mere developer of the
project "Elvedor”. It is pertinent to note that the respondent
company has no responsibility and ownership towards
necessary compliances related issues for licenses and other
approvals. It is to be noted that it is due to the pending issues
with DTCP at the Em:leﬂf @\Hﬁenﬁﬂﬂ company i.e., "M/s Prime

Estate Regulatory Authority
aﬁ&gqu!tjr demands that the

fits of the preierﬁ t:qfa,{' fs humbly submitted on

behalf of the respondent company, n
favour of thh!“@"i&ﬂ@alﬁ‘!éh jé/:l&sired prayer which

# e

clearly makes th lﬂﬁﬁtﬁiﬂffﬁ: of the complainant bad in

law. T A I s
That, the riﬁnﬂ'eﬂt milﬁfﬁs‘glA acted with bona fide
intents qu_}l] pﬁﬁmsts ’Eurﬂx;rqnqré' the act does not
completely cast a shadow upon the defence of genuine delays
resulting in failure to deliver timely possession of allotted
units, The major reasons for delay in completing the
development of the project are as follows:
a) That due to active implementation of social schemes like
National Rural Employment Guarantee Act ["NREGA")
and Jawaharlal Nehru National Urban Renewal Mission
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("INNURM"), there was a sudden shortage of labour/

workforce in the real estate market as the available
labour preferred to return to their respective states due
to guaranteed employment by the Central/ State
Government under NREGA and INNURM schemes. This
created a further shortage of labour force in the NCR
region. Large number of real estate projects, including
one that of thﬁdeEﬂt company herein, were
struggling hﬁ%ﬁ aﬁﬁnely cope up with their

~Also, even after successful

mmpﬁﬁ | commonwealth games, this shortage
contini or a long sriodof time. That the said fact

":ﬁlhstanggll:ég.ah}-{[ew spaper article elaborating
“of shortage of labour

on the th?‘vi;:ﬁenﬁmﬂdl
whi ;‘Tﬁm‘!ﬁ lljlm?erﬁ)g gth B I ﬁg ction projects in the
NCR rhg']m:"ﬁmgvcﬁjgyl @ﬁmr foreseen or even

imagined W&anp&ny while scheduling
thtiltr‘gﬁ itiess, Due to paucity of labour
and difference in between demand and supply there
we | yﬁbéu; H@uwﬂmﬁul g Into delay of the
Fm’j@, 4O LC hvikiavis

b) That in addition to the labour shortage, the respondent
company faced extreme water shortage which was
completely unforeseen by any of the real estate
companies in the NCR region. The respondent company,

already coping up hard with the above-mentioned

shortage of labour, was now also faced with the acute
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shortage of water in the NCR region. It is a well-known
fact that there is extreme shortage of water in State of
Haryana and the construction was directly affected by
the shortage of water. Further, the Hon'ble Punjab and
Haryana High Court vide an Order dated 16.07.2012 in
CWP No. 20032 of 2009 directed to use only treated
water from available sewerage treatment plants
(hereinafter refen"ﬁ E:ms "STP"). As the availability of

g difficult to timely
. The availability of

on site was thus
uirement of water,
tity was awvailable at

¢ o ironment and Forest

srred to.as the A&F‘] and the Ministry

of wre; {hériih b.l"fer r&hﬁ‘ed td'i as the "MOM") had
jmpused certain restrlmnns which resulted in a drastic
reduction in the avallability of bricks and availability of
kiln which Is the most basic ingredient in the
construction activity. The MOEF had published a
notification dated 14.09.1999 {hereinafter referred to as
the "Notification") which, amongst other restrictions,
barred the excavation of topsoil for the manufacture of
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bricks and further directed that no manufacturing of
clay bricks or tiles or blocks be done within a radius of
50 (fifty) kilometres from coal and lignite based thermal
power plants without mixing at least 25% of ash with
soil. The shortage of bricks in the region also affected
the time schedule of construction.

d) That also, the newspapers vigorously reported this issue
highlighting the of construction activities in NCR

complex due to
t imposed in the
had to be procured
than thus resulting in
delay and

f) ruling by the Hon'ble
Eupm é&mr‘w 5.2009, the Hon'ble
Enuﬁ?ﬁusﬁeﬁﬂtdl all the gfq:liﬁ{ﬁ operations in the
Aravalli Hill range l'aNTing in State of Haryana within the
area of approx. 448 sq. kms, in the district of Faridabad
and Gurgaon including Mewat. This ban by the Hon'ble
Apex Court, led to a situation of scarcity of the sand and

other materials which were derived from the stone
crushing activities which directly affected the
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construction schedules and activities of the respondent

company herein.

g) That it further needs to be submitted for the due
consideration of this authority that the pace of
development work was also hampered in a considerable
manner on account of the reasons that several projects
of various builders which were stranded due to the said

facts and nrmm%mﬁ as enumerated herein above

T

"-""-ﬂ'h.-

started at ..,.r..-.- the same time, which resulted in,

and caused_ ,a-f-ﬂ‘f or 'strain on the otherwise limited

necess .:'.-: 3 development work and
5 =3 f,.-"

their | res tant \g that the answering
>

re ent mmpanpﬁﬂd m;i';_

si @r{ but to Efaci&m
ect in the face of the

nl#ﬂuy'k &r e said p
increa &%@dﬁh@mﬁ{:} this very severe strain

on the IimWWts consequent shortage, in
nr-the 1 development work
.""= of more than 6 months,

h) Tha{ t'l:u vg%phrt[:neﬂt tu ml:rfl,l_.qq here that like other

L " - -

térnative in the said
and execute the

real estate developers | the respondent company was also
striving hard to complete the construction and hand
over the units to the allotted customers, unfortunately,
Covid-19 spread over in the world including our country
and due to outbreak of Covid-19 in the County and in
order to prevent the outbreak of the same the
Government of India had passed the directions/orders
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i

for immediate adoption of measures to ensure social
distancing in order to prevent the transmission of the
virus and in the ljght of announcement dated
24.03.2020 by the Hon'ble Prime Minister of India
declaring three week nationwide lockdown starting
midnight of 24.03.2020 and subsequent order dated
£4.03.2020 vide no. 40-3/2020-DM-1(A) passed by the
Government of I—nd’-& Mlﬂist:]r of Home Affairs there was

I"urther extended till
extended till from

orders passed by
ment of India.
mention here that

mnsﬂucﬁM ,nlzher allied work remained

"IL L suspen eg.e.f. from the date of
Bt ackdow date and is still
mnmus !ﬁﬂ;{\ Has | %ﬁﬁqumﬂy put the

dE'lr'Ell:IFlmi:I'lt work behind the schedule by the further
time period of approx. more than a year due to the time

consumed in mobilization and rearrangement of the
construction material, equipment and laborers required
therefore.

That the labourers in verge of the lockdown have gone
back to their hometowns is not likely to comeback
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XV,

instantly to resume their work which has been a hit

setback for the real estate industry.
That it was submitted that the respondent company is
completely committed to the said project and the complainant
is levying false allegations against the respondent company
with ulterior notice to earn wrong fully from the respondent
company. It also agrees to bear all reasonable delay
possession penalty for, anyﬂeiay in offering the possession of
allotted units to th& -'_ Pl nant though it may again be

e

swering respondent that no

2022 subj Eusm:fpﬂmﬁ ’

That it was }hﬂd Jﬁéy&inu at the sgite is being
done in phaseﬁw_zﬁﬂ swing. It is further humbly
submitt de e possession to the
cumplmﬁﬁiﬁﬂﬂﬂ e respondent due to

force maj?u}; Evgfné ﬂh’idl 'hrerg i}i’xﬂd the control of the

-..-"'-.d-

respondent company. The respondent company even after
numerous reasons which are beyond its control is trying its
level best to complete the said project at the earliest and as
per the current scenario would be able to handover the said
unit by March 2022, It was further submitted that the
respondent company as a gesture of goodwill is also willing to
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xvii.

xviii.

Xix.

adjust the delay penalty if any after taking into consideration
the force majeure reasons.

That it was submitted on behalf of respondent that it has
invested a huge sum of monies in this project. The respondent
company s arranging funds with great difficulties and even
many customers of this project have stopped making
payments of due instalments as per applicable construction
linked payment plan enﬂ thus it will cause immense

omip gin case the order of payment of
, jassed the same are detrimental to

and vexeﬁaﬁ*mmﬂlemt aﬁ:ust:th#’ ﬁ ndent just to harass

. u..'J
the I‘ES[JHHMSGM matt : s re civil nature which
revolves arnunﬁ"thgf&rm&ﬂ’i‘hllines of both the parties

derived fr f‘ m;m
That it E jum lainant and the

respundeqt are bhgfm:l i;-lf,' thi,‘;‘! h;l‘gihal?d conditions of the

L Nl g

retail I:-u:,rer agreement and ':herefere the dispute if any falls

within the ambit of a civil dispute and all other allegations
levelled by the complainant are false and baseless.

That it was submitted, that in the present reply the
respondent is limiting its contentions only to the issue of
maintainability of the complaint filed by the complainants
before this authority. However, the respondent craves leave
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before this authority to file a detailed reply addressing the
merits of the case, if so required, at a subsequent stage.

xxi.  That the complaint filed by the complainants is merely a tactic
to harass the respondent as the complainants were duly
informed from time to time regarding the status of the project.

xXxil.  That it is settled law that one who approaches the authority
should approach with clean hands, which was not so in the
instant case, as ﬂ'llil" _r;g_hjslﬂﬂlnants came to seek equity

li‘lnd in fact modified the facts to

suppressed the material
their advantage. o~

T,

iy

xxiii. That the proj WWEHI’E, which includes
delay in project due H-ﬁmﬁnﬁ\hiﬁu d the control of the

respundenflff f £ ,

3 Lubditted Ithd |
aiv. That it wﬁrﬁ ;u’qﬂu ed #._t ndent has already
invested the.en HFE_;SLI#’I @ d by the respondent
towards the ‘sai uction of the said project.

Therefore, not hhw refund the same to the
cnmplaInH
xxv. That, th n%li& MI as stated in the

mmpialnq do nat ja_v duwu A {omﬁfunn of @ penuine
grievance whith was E'Dl.lght to be addressed by the enactment
of Real Estate Authority Act, 2016, The complainant is
attempting to misuse the instrumentality of this Hon'ble
Regulatory Authority for their vested reasons.

E. Jurisdiction of the authority
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29.

30,

Fl

31.
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The authority has complete territorial and subject matter
jurisdiction to adjudicate the present complaint for the reasons

given below:
E.1 Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, the jurisdiction of Real
Estate Regulatory Authority, Eumgram shall be entire Gurugram
District for all purpose W‘Iﬂ'l @aﬂs situated in Gurugram. In the
present case, the project in’ n is situated within the planning
area of Gurugram I:I__m'lg_il: &u‘t‘arﬁ,'ﬂu@ authority has complete

territorial |uﬂsdlr.j,iﬁnémddb] ﬂﬁfﬁﬂ‘éﬁe\:&t complaint.
E Il Subject u’ége,ﬁurudﬁnnu \
3~

The authority has complete |urisd1ct|ﬂn to decide the complaint

e W |

regarding non- cumpliance of nhltgah:llns h},r the promoter as per

provisions of secﬂun 11 [4][3} of the Act Ieavmg aside compensation
which is to be der:]ded b}r the adéudlcatjng ufﬁcer if pursued by the
-

=
complainant at a later stage.

Findings on me}bf.iﬁ@whﬁ.@ i%nm:lent.

F1.  Objection regard l:umpla t,is ."" Tm:h of agreement
for non-invocationof ar \V 1
The respondent submitted that t:he complaint is not maintainable

for the reason that the agreement contains an arbitration clause
which refers to the dispute resolution mechanism to be adopted by
the parties in the event of any dispute and the same is reproduced

below for the ready reference:

"56. Dispute Resolution by Arbitration
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"All or any disputes arising out or touching upon or in

Relation to the terms and conditions of the
Application/Agreement, including the Interpretation and
validity of the terms thereof and the respective rights and
obligations of the parties, shall be settled amicably by mutual
discussion, failing which the same shall be settled through
arbitration. The arbitration proceedings shall be governed by
the Arbitration and Conciliation Act, 1996 or any stotutory
amendments/modifications thereof for the time being in force.
The arbitration proceedings shall be held at an appropriate
location In New Delhi by a. sele arbitrator, who shall be
appointed by the Cnmpuqﬁnﬁ& whase decision shall be final
and binding upon the parties- The Allottee(s) hereby confirms

that the ﬂﬂﬂﬂ'&'&‘fﬂ shall] F:" no.ohjection to this appointment
by the Company g 50 appointed as the
arbitrator is e the Company or
otherwise is nd the Allottes(s)
confirms ¢ 1E Tt atdconnection, the
Allotteefs) st idependence or
Fmpnrtlﬂf.‘ of t ad-hy the Company. Jt
is unde . shall have the

power to appaint | -.- at Gurgaon afone

and the Punf ﬁundrgurﬁ alone

shall hnve;ur t
The authority is of the risdiction of the authority
cannot be fette ﬁ e Ez itration clause in the
buyer’s agreem E:; on 79 of the Act bars

the jurisdiction rﬂ' civil: E"}lrtd pﬁﬁllf';nfa, rdacp*r which falls within
the purview of this atithori ty, or the Real Estate Appellate Tribunal.
Thus, the intention to render such disputes as non-arbitrable seems
to be clear, Also, section B8 of the Act says that the provisions of this
Act shall be in addition to and not in derogation of the provisions of
any other law for the time being in force. Further, the authority puts
reliance on catena of judgments of the Hon'ble Supreme Court,
particularly in National Seeds Corporation Limited v, M.
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33.

HARERA

Madhusudhan Reddy & Anr. (2012) 2 SCC 506, wherein it has been
held that the remedies provided under the Consumer Protection Act
are in addition to and not in derogation of the other laws in force,
consequently the authority would not be bound to refer parties to

arbitration even if the agreement between the parties had an
arbitration clause.

Further, in Aftab Singh and ors. v. Emaar MGF Land Ltd and ors.,

Consumer case no. 701 of 2015 decided on 13.07.2017, the
Pl Mo

Mational Consumer Disputes Redressal Commission, New Delhi
_ AR

(NCDRC) has held L‘aat the arhntraljnn_ ::lause in agreements between

el RS

the complainant and huilders could not J:ircu mscribe the jurisdiction
I = .. ) -‘ __,.. ".l
of a consumer. The relevant paras are reprn-dur:ed below:

=21
“49. Support to the ubnve view is m’sn ient by Section 79 of the recently

enacted Real E_stﬂl.‘z (Regulation and Development] Act, 2016 (for short
“the Real Estate Act”). Section 79 of the said Act reads as follows: -

"79. Bar of jurisdiction - No civil court shall have
jurisdiction to entertain any suit or proceeding In respect of any
matter which the AuﬂmﬂgJ or the adjudicating officer ar the
Appellate Tribunal is empowered by or under this Act to determine
and no Jn;unEI:Fug shall be granted by any court or other authority
in respect of any action taken or to be taken in pursuance af any
power conferred by or under this Act ™, W,

It can thus, be seen thot the soid provision expressly vusts the
Jurisdiction of the Civil Court in respect of any matter which the Real Estate
Regulatory Authority, established under Sub-section [1) of Section 20 or the
Adjudicating Officer, appointed under Sub-section {1) of Section 71 or the
Real Estate Appellant Tribunal established under Section 43 of the Real
Estate Act, is empowered to determine. Hence, in view of the binding
dictum of the Hon'ble Supreme Court in A. Ayyaswamy (supra), the
matters/disputes. which the Authoritles under the Real Estate Act ore
empowered to decide, are nen-arbitrable, notwithstanding an Arbitration
Agreement between the parties to such matters, which, to o large extent,
are similar to the disputes falling for resolution under the Consumer Act,
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56. Consequently, we unhesitatingly reject the arguments on behalf of the
Builder and hold that an Arbitration Clause in the afore-stated kind of
Agreements between the Complainants and the Builder cannot
circumscribe the jurisdiction of a Consumer Fora, notwithstanding the
amendments made to Section 8 of the Arbitration Act™

34. While considering the issue of maintainability of a complaint before

a consumer forum/commission in the fact of an existing arbitration
clause in the builder buyer agreement, the hon'ble Supreme Court in
case titled as M/s Emaar HGF Land Lud. V. Aftab Singh in

revision petition no, zﬁZﬁfiﬂlﬂ in civil appeal no. 23512
Fahw
23513 of 2017 dm:il:led on rrl1l1ll 12.2018 has upheld the aforesaid
i » "‘-...
judgement of HCDRE and as provided in Article 141 of the
I.F'J "'h.-.- . et b, LY f‘: 3 E'L
Constitution of l"g]? the law declared by the Supreme Court shall
] A 1E\
be binding on all courts wil:hin the tEI’I"itﬂl:‘jF of [}'Hiiﬂ and accordingly,
imi |
the authority is h{:-ur.cl by the aforesaid view. The relevant para of
L S <]
the judgement passed b w I:he SuEreme Court is reproduced below:
N [N L
"25. This Court in the series uf: _;udgment: as noticed above

considered the provisions of Consumer Protection Act 1986 as well
as Arbitration Act, 1996 ond laid down that complaint under
Consumer Protection Act being a special remedy, despice there being
an arbitration agreement the proceedings before Consumer Forum
have to go on and no error committed by Consumer Forum on
refecting the application. There is reason for not (nterjecting
proceedings under Consumer Protection Act on the strength an
arbitration agreement by Act, 1996. The remedy under Consumer
Protection Act is a remedy provided to a consumer when there is o
defect in any goods or services The complaint means any allegation
in writing made by a compleinant has also been explained in Section
Z{c) of the Act. The remedy under the Consumer Protection Act is
confined to complaint by consumer as defined under the Aet for

defect or deficiencies caused by a service provider, the cheap and a
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quick remedy has been provided to the consumer which is the abject
and purpase of the Act as noticed above.”

35. Therefore, in view of the above judgements and considering the

provisions of the Act, the authority is of the view that complainant is
well within his rights to seek a special remedy available in a
beneficial Act such as the Consumer Protection Act and Real Estate
(Regulation and Development) Act, 2016 instead of going in for an
arbitration. Hence, we haye. qﬂﬁl_ﬁimﬁun in holding that this

'\."';:"'

authority has the requlsit&r-' i '-:-n to entertain the complaint

on ifiterestto
, the :ﬁmﬂaj
the project and are'seeking. ',1-. session charges as provided
under the proviso to m%}’bf the Act. Sec. 18(1) proviso

reads as under. H [ k Hh &1 fi\,

“Section 18: - rﬂgturn of ﬂmﬂuu;.u{!d.mm

18(1), If the prorbter fails to complete ar s vnablé to give passession
of an apartment, plot, or building, —

the delayed p
36. In the present con

Provided that where on allottee does not intend to withdraw
from the project, ke shall be paid, by the promoter, (nterest for
every month of delay, till the handing over of the possession, at
such rate as may be prescribed.”
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37. Clause 11(a) of the retail buyer's agreement dated 14.04.2014

provides the time period of handing over possession and the same is

reproduced below:

"Clause 11(a) - The Company based on its present plans and
estimates and subject to oll just exceptions endeavors to
complete construction of the Seid Building/Said Unit within a
period of sixty (60] months from the date of this agreement
unless there shall be delay or failure due to department delay or
due to any circumstances beyond the power and control of the
Company or Force Majeure conditions including but not limited

to reasans mmﬂmeﬁinf ituse 11(b) and 11{c) or due to foilure
of the Allottee(s) to pay In time the Total Price and other charges
and dues/payments -a,:,g-r",j-'.;"-'ﬁ,:;ﬁ,;if-' this Agreement or any failure

on the parr of the A L to.abide by all er any of the terms

the part of thi rits to the Company
then no g Company elsewhere
i tﬁiﬁ' phtrag! perfod for implemgntation of the praject
shail also be gxtended by a span of time, équiyalent to each delay
on :he ;':rf the ,alﬂu.:mai_f.;jf (1 remittitiy \payment(s) to the

Compa
38. The apartment

egal document which
liabilities of both
huﬂdersfpmmuters are protected candidly. The
apartment buyer's agrﬂ!m hzn;s“ﬁﬁrm the terms that govern the
sale of diﬁemnidiﬂ&{ﬁﬁlﬁ E&E rﬁenﬂa]s. commercials
etc. between the buyer and builder. It is in the interest of both the
parties to have Lmbd!‘fift'ed hparm‘mht*tﬁ.}yé" s agreement which
would thereby protect the rights of both the builder and buyer in the
unfortunate event of a dispute that may arise. It should be drafted in

should ensure

,E ﬁg;regmg:t is ai: |

the simple and unambiguous language which may be understood by
a common man with an ordinary educational background. It should
contain a provision with regard to stipulated time of delivery of
possession of the apartment, plot or building, as the case may be and
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39.
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the right of the buyer/allottee in case of delay in possession of the
unit. In pre-Real Estate (Regulation and Development) Act, 2016
period, it was a general practice among the promoters/developers
to invariably draft the terms of the apartment buyer’s agreement in
a manner that benefited only the promoters/developers. It had
arbitrary, unilateral, and unclear clauses that either blatantly
favoured the promoters/developers or gave them the benefit of
doubt because of the total ahﬁquﬂﬁnﬁclarlty over the matter.

Admissibility of delay po ses n charges at prescribed rate of
interest: The mmplaigﬂnfﬂ etk g dela;,r possession charges.
Proviso to SEEUGHAﬁwa wha;_f: an allottee does not
intend to mmdﬁrﬁr omVaitatect ._]ﬁ'_,'s,!mll be paid, by the
promoter, Inl:erés‘bfqr every monthaf delw the handing over of
possession, at %tﬁhi ratE as rrFiy ‘he rpnei
prescribed unde& Fﬂl& 15? nF'thE rules. ﬂuf‘e

as under:

and it has been

_l,.r-.

as been reproduced

. " i F
Rule 15. Prescribec HWWH to section 12,
section 18 and sub- (4) and subsection {7) of section

19f
(1) For r% %%;% é.%ﬂ on 18; and
sub-.r g (%) and terest at the
preseribed” shall he the. State Barik nﬁfnd!n highest
mﬂmfhgj Jcb uﬁéudfﬂ.# ratge2%y -,/
at in case the State Bank of India marginal
msr of lending rate (MCLR) is not in use It shall be
replaced by such benchmark lending rates which the
State Bank of India may fix from time to time for lending
to the general public.

40. The legislature in its wisdom in the subordinate legislation under

the provision of rule 15 of the rules, has determined the prescribed

rate of interest. The rate of interest so determined by the legislature,
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41.

42,

43.

44,
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is reasonable and if the said rule is followed to award the interest, it
will ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India ie.
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR)
as on date i.e, 06.10.2021 is 7.30%. Accordingly, the prescribed rate
of interest will be marginal cost of lending rate +2% i.e., 9.309.

The definition of term ‘interest’ as defined under section 2(za) of the
Act prmrides that the rate of i

Explanation. ~—~Fo

(i) the ratesg
.r'iji
inte
allottee,\n case
{ii)  the interds :

be from thédate the promoter pived the amount or
any part thereof till the'dite the tinount or part t.'!!'i"ﬂy"
and interest thereon iﬂt}ﬁ‘HEEd, and the interest paya

by the fila % the dote thc
aﬂ'n £ thh r till the dote

Therefore, mtﬂﬁ“‘ 9n. the dﬂlﬁy pay,lqahtsa f;"'Fm the complainant
shall be l:hil'EEd at the prescribed rate ie, 9.30% by the
respondent/promaoter which is the same as is being granted to the
complainant in case of delayed possession charges.

On consideration of the documents available on record and
submissions made by both the parties regarding contravention of
provisions of the Act, the authority is satisfied that the respondent is
in contravention of the section 11(4)(a) of the Act by not handing
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45.
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over possession by the due date as per the agreement. By virtue of
clause 11(a) of the retail buyer's agreement executed between the
parties on 14.04.2014, the possession of the subject unit was to be
handed over within a period of 60 months from the date of
execution of retail buyer's agreement which comes out to be
14.04.2019. The respondent has failed to handover possession of the
subject unit till date of this order. Accordingly, it is the failure of the
respondent to fulfil its nhjﬁq%and responsibilities as per the
retall buyer's agreement " cute .I'Inter-se between the parties
within the stipulated pﬂﬂmlﬁ%nw the non-compliance of the

mandate cﬂnmineqﬂﬁﬁwﬁi@@@q‘mm proviso to section
18(1) of the Act an b&ﬁ;&%ﬁm\ﬁ@hs established. As such

the allottee shall be ﬁaid, by the p:.nmpteﬁ:: Hidrest for every month
of delay from ﬂéﬁ#ﬂ qﬁpn;ﬁsé;i_sfqn l.g:.--..].all.ﬂ 019 till the handing
Y si"h.j}, at preé‘mﬂﬁadj ateié, 9.30 % p.a. as per

(1) Ofthe Act w‘%ﬁ?‘? ule 15 of the rules.

_r?. a3

over of the pos

proviso to section t
Directions of the au : __5' , ’

Hence, the &ulim‘ﬁy ’i%rg;]}' p}‘sgeij..ﬁﬁs rder and issues the
following dire 5 Hun;{e} sgéhﬁn 3; -{:f AH‘]E Act to ensure
compliance of ‘obligations \cast iipon/ the \promoter as per the
function entrusted to the authority under section 34(f):

i.  The respondent is directed to pay interest at the prescribed
rate of 9.30% p.a. for every month of delay from the due date
of possession lLe, 14.04.2019 till the handing over of
possession after receipt of occupation certificate as per
section 18(1] read with rule 15 of the rules.
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ii. The arrears of such interest accrued from 14.04.2019 tll the
date of order by the authority shall be paid by the promoter to
the allottee within a period of 90 days from date of this order
and interest for every month of delay shall be paid by the
promoter to the allottee before 10t of the subsequent month
as per rule 16{2] of the rules.

L. The complainant is also directed to pay the outstanding dues,
if any, Interest on the_ﬁugmayments from the complainant and

iv.

46. Complaint stands mspﬁm ‘
47. Fllehecnnsigneit? ﬁ\"}” u: 5% A

(Samir Kumar) ‘wr"- VUG k
Member Member

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 06.10.2021

Page 31 of 31



HARYANA REAL ESTATE REGULATORY AUTHORITY
HA]?ERA GURUGRAM

2 GURUGRAM g ¥-aver RfRams sifsor e

New PWD Rest House, Clvil Lines, Gurugram, Hirama & Soeg @t P e firfem s s i

CR/76/2020

The counsel of the complainant has filed an application in the present
complaint stating that the detailed order dated 06.10.2021 has not been
uploaded on the website of the authority.

The aforesaid application was put-up before the authority for consideration
and the authority has directed that the order dated 06.10.2021 shall be

uploaded as the order was not uploaded by the then concerned Legal
Executive inadvertently.

X
egal Officer

(Ajit Singh)



