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sion of the Act or the Rules and regulations made there under or

allottee as per the agreement for sale executed inter se'

and proiect related details

particulars of unit details, sale consideration, the amount paid by

complainant, date of proposed handing over the possession, delay

od, if any, have been detailed in the following tabular form:

Ansal Highland ParkName of rhe project

Project location

D]'CP l,icense details

Licensc no.

11.7 acresi. M/s ldentity Buildtech
Pvt. Ltd.

ii. M/s Agro Gold Chemicals
lndia LLP

17.04.202032 of 2072
dated
72.04.2012

Registered

Vide registration no. 16 of 2019 dated

01.04,2019 valid up to 30 11.2021

RERA registration details

PERTH.15O3

lpg. 18 ofcomplaintl
Unit no.

17 62 sq. ft.

[pg. 1B of comPlaint]
Area of the unit

08.0 3.2013

lpg. 16 oF complaintl
Date of execution of buYer's
agreement

31.

The (leveloper shall offer possession of the

unit any time, within o period of48 months

Jrom the date of execution of the
ogreement or within 48 months Irom the

date oI obtaining all the required
sonctiors and approval necessary lor
commencement of co!!q!

Possession claLlse
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whichever is loter sutjea tiinav
of oll dues by buyer ond subieit
maj e u re c i rc u m sta nces os de scii bed
3-2. Further, there sholl be a groce Itt months dllowed to the develo)
and dbove the period oI 4g mi
obove n offenng the possesston oftl
(Emphasis suppljed)

[page 24 of complaint]

18.05.20139.
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Date of start of construclion
as per customer ledger
dated 14.08.2018 at pg. 3B of
complaint

10. Due date ofpossession 18.71.2017

(Note:48 months lrom date ol
consfruction t.e., lB.U5 2U1.1 berng
months grace perl()d allowed
unqualified)

tar
ter

b

of
+6
ing

11. Delay in handing over
possession till the date of
filling of this complaint i.e.,
27.r1.2020

3 years 9 days

L2. Total sale consideration as
per customer ledger dated
74.08.201A at pg.33 of
complaint

197,22,372.20

197,77,416.83

t", ,n"*
Not yet obtained

13.

74.

Total amount paid by the
complainant as per
customer ledger dated
L4.08.2018 ar pB. 36 of
compla jnt

Offer ofpossession

15. Occupafion certjficate

Facts

The cc

of the complaint

rmplainant has pleaded th complaint on the following
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That, the Mr. Dharmendra Pathak, Mrs Poonam Pathak'

complainants are law-abiding citizens of lndia and are residents of

C-843(B), Sushant Lok Phase-1, Gurgaon, Haryana-122002 It is

pertinent to mention that the complainants booked an apartment

in one of the projects of the respondent no'1 namely, Ansals

Highland Park, situated at Sector-103, Gurgaon, Haryana-122006'

That, the complainants have made more payment than what was

agreed in the sale consideration in respect of the apartment'

however the respondent no.1 has utterly failed to complete the

construction ofthe proiect within the stipulated period of time duly

mentioned in the apartment buyer agreement and deliver the

possession of the apartment to the complainants' Being aggrieved

and harassed at the hand of the respondent no 1, the complainants

were compelled to claim refund ofthe amount which was paid by

the complainants along with prescribed rate of interest That, the

respondent no.'L not only failed to complete the construction ofthe

project, also the respondent no.1 has neither refunded the amount

which was duly paid by the complainants along with interest nor

the respondent no.1 handed over the possession oF the apartment

to the complainants which amounts to unfair trade practices'

The respondent no.1 is a developer company, duly registered

under the provisions of the Companies Act, 1956, having its

registered office at 606, 6th Floor, lndra Prakash 21, Barakhamba

Road, New Delhi-110001. lt is pertinent to mention that the

respondent no.1 had launched a housing project namely, Ansals

Highland Park, situated at Sector-103, Gurgaon, Haryana-122006

in the year 2O7Z-13 by way of advertisements in print as well as

PaEe 4 of 26
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electronic media. That, the complainants were assu
respondent no.1 an actiye and healthy lifesfyle with a co
center equipped with gymnasium, sports and health facil
other activities. It is also pertinent to mention that the p
promoted to be one of its kind and the complainant was
and promised quality construction and timely delive
apartment by the respondent no.1.

Apart from the assurance of qualjty construction an
delivery, the main highlight of the proiect was the trail
everywhere in the project. The project was sryled as a
harmony between the nature and man. That, believing the
the respondent no.1 and relying on the well reputatio
respondent no.1 and tall claims made by it, the comp
applied for the allotment of an apartment in one of its
namely Ansals Highland park, situated at Sector-103. G

Haryana-122006vide their applications dated 19.0g.201,2

the respondent no.1 had assured that it is in receipt of
requisite approvals in respect of the project and only beli
assurances ofthe respondent no.1, the complainants had m
booking of the apartment. That, the complainants ma
booking and also paid an amount of Rs 6, 00,000 /_ [Ru
lacs] in respect of the apartment. That, on such booking
apartment the respondent no.1 had allotted the here
described unit to the complaints.

d That, the complainants were apprised and assured th
respondent no.1 has received all the necessary approvals
construction and development of the project. The license n
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2012 was also received by the respondent no 1 as stated in the

apartment buyer agreement from the Director General Town &

Country Planning, Chandigarh, Haryana, (DGTCP) on land are of 93

Kanal 12 Marla falling in Village Tikampur, Gurgaon and is part of

Sec-103 ofGurgaon Manesar Urban Development PIan 2021 Itwas

further stated that the land under the project is owned by

Developer's wholly owned subsidiary M/s Identity Buildtech Pvt'

Ltd. (ldentiryJ and M/s Agro Gold Chemicals Pvt Ltd (AGCPL)

having its registered office at B-1/1345 Vasant Kuni' NewDelhi-

110070.

It was further stated under the recitals of the apartment buyer

agreement that in view of the various arrangements made between

the developer and ldentity as well AGCPL, the respondent no'1 has

necessary rights to undertake the development and marketing of

the project and has therefore accordingly offered for sale to general

public various residential flats proposed to be constructed in the

proiect. That, on the sidelines of the assurances regarding the

project by the respondent no.1, the complainants herein executed

the apartment buyer's agreement with the respondent no f in

respect of the aPartment.

That, the complainants herein had made the payments of lakhs of

rupees to the respondent no.1 even before the apartment buyer

agreement was executed dated 08032013 That' abusing its

dominant position in comparison to the complainants' the

respondent no.1 got the complainants to sign on the apartment

buyer agreement 08.0 3.2013. That in respect of the apartment no'

1503, the complainants herein had made payments on the

Page 6 of 26
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respective dates 19.09.2012, 12.70.2072, j,8.10.2072, 17
18.12.2012 and 08.03.2 013 prior to the execution of the a

buyer agreement. That approximately { 34,00,000/-
thirty-four lacs) were only in the receipt of the respon
before the execution of the apartment buyer agreement.

g. Thus, the payments being already made by the complain
respondent no.1 had the leverage on the complainan
dictating terms in the apartment buyer agreement. The co
herein had no other option than to put signatures on the o
arbitrary and unilateral agreement or else risk forfeitu
already paid amount by the complainants. That, the com
herein were provided with the pre-drafted agreement a

only asked to sign on the agreement. It is also pertinent to
that the complainants were left with no other options to
alterations/additions/subtractions in the draft of the a

buyer agreement.

h. That, the agreement dated gth March 2013 was totally on
unilateral and arbitrary in nature. That, while the compl
herein were required to make the payment of 2

compounded quarterly, they were only entitled to a mere
of Rs 5/- per sq ft. of the super area per month fbr dela
although the terms oF the apartment buyer agreement wer
one sided and arbitrary, the complainants had no other op
to sign the apartment buyer agreement as the compl
already made su bsta ntial/h efty payments to the responde
That, while the respondent no.1 was entitled to char
interest on the delayed payments compounded quarter

7 of 26
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complainants were only entitled to meagre compensation in case

of delay in the delivery of the possession of the apartment'

Nevertheless, the complainants always made their payments

timely and as per the demands raised by the respondent no 1'

That, the respondent no.1 has failed to develop the present project

till date and only the bare structure has been constructed lt is

apparent that the money paid by the complainants has not been

invested to construct the project. The possession of the apartment

is due since 16.10.2017 but till date there is no possession till date'

That, even as per the terms of the builder buyer agreement dated

08.03.2013 executed between the parties the possession of the unit

ought to be delivered to the complainants within a reasonable time'

That, the respondent no.1 has failed to deliver the possession

within the promised time frame or even reasonable time

thereafter. lt is submitted that the complainants till date have

already made the total payment to the tune of Rs 91,7l'675 a3 / '

IRupees ninety-one lakhs seventy-one thousand six hundred and

seventy-five and paisa eighty-three only] to the respondent no 1 in

respect of the flat booked' That, despite payment of such a huge

amount there has been a failure on the part of the respondent no 1

in delivering the possession ofthe unit. That the complainants have

abided by their end of the agreement whereas there has been

failure on the part of the respondent no 1 in delivery of the

possession to the comPlainants.

The complainant no.1 further declares that the matter regarding

which this complaint has been made is pending before the NCLT'

New Delhi but has been stayed in light of the amendments made to

Page B of26
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IBC 2016 by the Central Government. That, the responden

not only failed to deliver the possession of the reside

booked by the complainant no.1 within the prescribed pe

months duly mentioned in the builder buyer agreement

of November 2011 but also has acted arbitrarily by a

additional amount of Rs. 4,87,973/- (Rupees four lacs eig

thousand nine hundred and seventy-three only) to de

possession of the property to the complainant no.1 which

C.

4.

D.

6.

a. Refund the entire amount paid by the complainant along

5.

ffiHARERA
#-eunGnnl,r

all tenable under the law.

Reliefsought by the complainant:

The complainant has sought following reliefs:

interest.

b. Compensation.

0n the date of hearing, the authority explained

respondents/promoter about the contravention as alleged to h

committed in relation to secrion 11t+) (a) of rhe Act to plead

not to plead guilty.

Reply by the respondent

The respondent has contested the complaint on the following
a. That the present complaint is neither maintainable nor te

both law and on facts, It is submitted that the present co

not maintainable before this Hon'ble Authoritv. The com

has filed the present complaint seeking refund and int
alleged delay in delivering possession of the unit book

complainant. It is respectfully submitted that complaints p

to refund, compensation and interest are to be decide

Complaint No.4342 f 2020
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djudicating 0fficer under Section 71 ofthe Real Estate (Regulation

nd Development) Act, 2016 (hereinafter referred to as "the Act"

or short) read with Rule 29 ofthe Haryana Real Estate (Regulation

nd DevelopmentJ Rules, 2017, (hereinafter referred to as "the

Rules") and not by this Hon'ble Authority. The present complaint is

liable to be dismissed on this ground alone'

b. That even otherwise, the complainant has no locus-standi and

cause of action to file the present complaint The present complaint

is based on an erroneous interpretation of the provisions of the Act

as well as an incorrect understanding of the terms and conditions

of the apartment buyer's agreement dated 03 06 2013, as shall be

evident from the submissions made in the following paragraphs of

the reply.

That the respondent is a public limited company registered under

the Companies Act, 1956, having its registered office at 606'

lndraprakash, 21 Barakhamba Road, New Delhi-110001 The

present reply is being filed by the respondent through its duly

authorized representative named Mr. Vaibhav Chaudhary whose

authority letter is attached herewith. The above said project is

related to license no.32 of 2012 dated 12.04.2012, received from

the Director Ceneral, Town & Country Planning, Haryana,

Chandigarh (DGTCPJ over the land measuring an area of 11 70

acres falling in the revenue estates of village Tikampura, District

Gurugram and is the part of Sector-103 of Gurugram-Manesar

Urban DeveloPment Plan.

That the complainant approached the respondent sometime in the

year 201,2 for the purchase ofan independent unit in its upcoming

Page 10 of 26
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residential pro,ect,,Ansals Highland park,, situated in s
Village Tikampur, Gurugram. It is submitted that the co
prior to approaching the respondent, had conducted exte
independent enquiries regarding the project and it was
the complainant was fully satisfied with regard to all asp
project, including but not limited to the capacity of the res
to undertake development of the same, that the complai
an independent and informed decision to purchase the
influenced in any manner by the respondent.

e. That thereafter, the complainant vide application fo
79.09.2012 applied to the respondent for provisional allo
a unit in the pro.iect, The complainant, in pursuance ofthe a
application form, was allotted an independent unit bea
PERTH-1503. The complainant consciously and willfully o
a construction linked plan for remittance of the sale consi
for the unit in question and further represented to the res
that the complainant shall remit every instalment on tim
the payment schedule. The respondent had no reason to
the bonafide of the complainant. The complainant
undertook to be bound by the terms and conditions
application form, and the flat buyer,s agreement.

That despite there being a number of defaulters in the proi
respondent itsell infused funds into the project and has dil
developed the project in question. It is also submitted
construction work of the project is swinging in full mode
work will be completed within prescribed time period ha
been no force majuere.

Complaint No. 4342 f 2020
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That without prejudice to the aforesaid and the rights of the

respondent, it is submitted that the respondent would have handed

over the possession to the complainant within time had there been

no force majeure circumstances beyond the control of the

respondent, there had been several circumstances which were

absolutely beyond and out of control of the respondent such as

orders dated 't'6.07 2072-, 31'.07 201'2 and 2108'2012 of the

Hon'ble Punjab & Haryana High Court duly passed in civil writ

petition no. 20032 of 2008 through which the shucking/extraction

of water was banned which is the backbone of construction

process, simultaneously orders at different dates passed by the

Hon'ble National Green Tribunal restraining thereby the

excavation work causing air quality index being worse' maybe

harmful to the public at large without admitting any liability Apart

from these the demonetization is also one of the main factors to

delay in giving possession to the home buyers as demonetization

caused abrupt. stoppage of work in many proiects The payments

especially to workers to only by liquid cash' The sudden restriction

on withdrawals led the respondent unable to cope with the labour

pressure. However, the respondent is carrying its business in letter

and spirit of agreement as well as in compliance of other local

bodies of Haryana Government as well as Government of Haryana

or the Centre Government, as the case may be'

That, it is submitted that the complaint is not maintainable or

tenable under the eyes of law, as the complainant have not

approached the hon'ble authority with clean hands and have not

disclosed the true and material facts relates to this case of

Page 72 of 26
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complaint. The complainant, thus, have approached th
authority with unclean hands and have suppressed and

the material facts and proceedings which has direct beari
very maintainability of purported complaint and if there
disclosure of these material facts and proceedings the qu

entertaining the present complaint would have not arisin
oi the case law titled as S.p, Chengolvaroya Naidu Vs.

reported in 199a (1) SCC page-t in which rhe Hon,ble A
of the land opined that non-disclosure of material
documents amounts to a fraud on not only the opposite
also upon the Hon'ble adludicating officer and subsequ

same view was taken by even Hon,ble National Commissio
titled as Tata Motors Vs. Babq Huzoor Mahoraj bea
No.2562 of 2072 decided on 25.09.2013.

That without admitting or acknowledging the truth or le
the allegations advanced by the complainant and without p
to the contentions of the respondent, it is respectfully s

that the provisions of the Act are not retrospective in nat
provisions of the Act cannot undo or modifu the ter
agreement duly executed prior to coming into efFect of the
further submitted that merely because the Act applies to
projects which registered with the authority, the Act canno

to be operating retrospectively. The provisions of the A
upon by the complainant seeking interest cannot be called

in derogation and ignorance of the provisions of the agree

is further submitted that the interest for the alleg

demanded by the complainant is beyond the scope of the

Complaint No. 4342 t 2020
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agreement. The complainant cannot demand any interest or

compensation beyond the terms and conditions incorporated in the

agreement. However, in view ofthe law as laid down by the Hon'ble

Bombay High Court in case titled as Neelkamal Reoltors

Suburban Pvt. Ltd. Vs' Union of lndia published in 2018(1) RCR

(C) Zg8, the liberty to the promoters/developers has been given

U/s 4 to intimate fresh date of offer of possession while complying

the provision of section 3 of RERA Act as it was opined that the said

Act named RERA is having prospective effect instead of

retrospective. Para No. 86 and 119 of the above said citation are

very relevant in this regard'

It is further submitted that the interest for the alleged delay

demanded by the complainant is beyond the scope of the buyer's

agreement. The complainant cannot demand any interest or

compensation beyond the terms and conditions incorporated in the

agreement.

That without prejudice to the contentions of the respondent' it is

submitted that the present complaint is barred by limitation The

complainant has alleged that due date of possession in respect of

the said unit was June 2016, and therefore, no cause of action is

arisen in favour of the complainant, and thus, the present complaint

is barred by law of limitation and the hon'ble authority lacks

jurisdiction. It is also a conceded and admitted fact that the project

related to the present complaint has already been registered with

RERA and more than 250 buyers have already been settled'

meaning to say that demands of more than 250 buyers have duly

been satisfied by special window for affordable and mid income

Page 14 of 26
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m.

housing ISWAMIH) investment fund, and as such th
authority also Iacks jurisdiction.

That several allottees, including the complainant has de
timely remittance of payment of instalment which was an
crucial and an indispensable requirement for concep
and development of the project in question. Fu rthermore,
proposed allottees defaulted in their payment as per
agreed upon, the failure has a cascading effecting on the o
and the cost for proper execution of the project
exponentially whereas enormous business losses befall
respondent. The respondent, despite defauit of several
have diligently and earnest pursued the development ofth
in question and has constructed the project in que
expeditiously as possible. It is further submitted
respondent had applied for registration with the authori
said project by giving afresh date for offering of pos
however, in this case the complainant has already been o
possession by the respondent. It is evident from the
sequence of events, that no illegality can be attributed
respondent. The allegations levelled by the complainant is
baseless. Thus, it is most respectfully submitted that the
complaint deserves to be dismissed at the very threshold.
That, it would be relevant to mention here in case titled
Abhishek Mohan Gupta Vs, Mis lreo Grace Realtech (pv
complaint No,Z044 of 201g, date of first hearing 12.0
decided on 12.03.2019 by the hon,ble authoriry, in para n
was held by the hon,ble authority came across that as per

Complaint No. 4342 f 2020
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13.3 the respondent has agreed to offer the possession of the said

apartment within a period of 42 months from the date of approval

of building plans and/or fulfilment of preconditions imposed

thereunder t 180 days grace period' The building plan for the

proiect in question was approved on 23 07 2013 which contained a

precondition under clause 17[iv) that respondent should obtain

clearance from Ministry of Environment and Forest' Government of

India before starting construction ofproject The said environment

clearance for the project in question was granted on 12'12'2013

containing a pre-condition of obtaining fire safety plan duly

approved by fire department before starting construction The

respondent obtained the said approval on27 11'20L4' Therefore'

the due date of possession comes out to be 27'112018 and the

possession has been delayed by 3 months and 13 days till the date

of decision...."

pies of all the documents have been filed and placed on record The

thenticity is not in dispute. Hence, the complaint can be decided on

e basis of theses undisputed documents'

e application filed in the form CAO with the adjudicating officer and

being transferred to the authority in view of the iudgement M/s

ch Promoters and Developers Pvt Ltd Versus State of U P and 0rs'

P(Civil) No(s). 3717-3715 OF 2021), the issue before authoritv is

hether the authority should proceed further without seeking fresh

plication in the form CRA for cases of refund along with prescribed

terest in case allottee wishes to withdraw from the project on failure

fthe promoter to give possession as per agreement for sale lthasbeen

eliberated in the proceedings dated 10 05 2022 in CR No 368812027

Page 16 ol26
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titled Harish Goel Versus Adani M2K proiects LLp and was
that there is no material difference in the contents of the fo
different headings whether it is filed before the adiudicating
the authority.

Keeping in view the judgement of Hon,ble Supreme Court in
as M/s Newtech promoters and Developers pvt Ltd Versus Sta
and Ors. (Supra] the authority is proceeding further in the maft
allottee wishes to withdraw from the project and the prom
failed to give possession of the unit as per agreement
irrespective of the fact whether application has been made
CAO/CRA. Both the parties want to proceed further in th
accordingly. The Hon,ble Supreme Court in case of Varun pa
Renu Chaudhary, Civil appeal no. 2437 of 201,9 decided on 01.
has ruled that procedures are hand made in the administration
and a party should not suffer injustice merely due to some mi
negligence or technicalitles. Accordingly, the authority is pro
further to decide the matter based on the pleading and sub
made by both the parties during the proceedings.

furisdiction of the authority

9.

E.

10. The authority observed that it has territorial as
jurisdiction to adjudicate the present complaint
below.

E.l. Territorial jurisdiction

As per notificario n no. l/g2/ZOt7-1TCp dated .j,4.12.2017 
iss

Town and Country planning Department, the jurisdiction of Real
Regulatory Authorify, Gurugram shall be entire Gurugram Dist
all purpose with offices situated in Gurugram. In the present ca

11.
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pr t in question is situated within the planning area of Gurugram

Dis ict, therefore this authority has complete territorial jurisdiction to

de with the Present comPlaint.

subiect matter iurisdiction

on 11(aJ(a) of the Act, 2016 provides that the promoter shall be

nsible to the allottee as per agreement for sale section 11(4)(a) is

duced as hereunder:

Section 71

(4) The prcmoter sholl

l o t be responsble for oll obligotions responsibihties ond function.s

und", ,h" pror,r,ont oJ Lhis AcL or lhe rules ond regulations modc

lni,r"rrau o, to tn, oilottees os per the ogreement for sole' or to the,
'otron'iot,* 

ol alloftces, os the cose moy be till the.converync,l llot!
the aDortments, ploLs or buildings os lhe cose may be to Lhe allollees

n, ,ii ,o.ron or"os lo the ossociation ol qllotLees or Lhe competenL

outhorttv. os the case moY be;

Section 34-Funclions oJ the Authority:
j4t n of the Act provides to ensure conplionce of the obligolions cas-l

uoZn h" oro.oit"u the ollottees ond the real estote ogents undet thts

Alct ond tlhe rules and regulotions mode thereunder

t" ;il ;ilh" ;;;;isio;s of the Act quoted above' the authoritv has

plete jurisdiction to decide the complaint regarding non-compliance

obligations by the promoter as per provisions of section 11( J[aJ of

Act leaving aside compensation which is to be decided by the

judicating officer if pursued by the complainant at a later stage'

14. rther, the authority has no hitch in proceeding with the complaint and

grant a relief of refund in the present matter in view of the judgement

sed by the Hon'ble Apex Court in Newtech Promoters and Developers

decided on
vate Limited Vs State ofU.P. and Ors " SCC Online SC 1044

.11.ZOZI wherein it has been laid down as under:

"86. From the scheme ofthe Act ofwhich a detailed reference hos been

*iai" ,i"rriiri ,"ti of powei of odiudicotion delineoted with the

Page 18 of 26
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reg u latory a u thori ty o nd o d i u d ica ti n o

'tl'; :: ::i;'it:, t: ::i :;#;;; ;i! t:;,tlii ;!,iii ! t i i' i i! ! i"ii,t n rc rest',,' pen,o I Ly' o n a,co. p" n ro tlo r : o,- ;""i;i;; )';;;,t;; ;:,:,
;:,:: :,' :, i ::,:l 

" 
: o n I [eLs t s 

- 
t h o 1,,.y h e n t t co m e s b,Z r,l, i iiamounL, ond interest on Lhe retund omo;r;:r,';;;,;";i,;;;:;;!,

','o'[!ii',lii"l"/:::! ::,'::'r ?! ,:*^:,on. or penottv ond tnre,Ihereon. is thp resut,*,y i,tid,ii *i,ili ,Zi, i;:;;I"ii:;::r;
illli,,y !, :.: ",! : ̂: 

u 
! lo, : o I o, o i p r o, n, 0,,,, 

",tr., "',t,,"i..,i i J,
lo^\ 

e, 

),t .o- 1 .0.y 
e s u o n o S 

" 
e e k n s t h e r: e ti e 1 ; i ; ;, ;;i ; ; r: : ;; ": : :,:,Xi i| ! i "! i :,1,,' !,,: ::: : : : 

d.e r s e c t rc n s t 2., o i i,i i,i i i i ii i i,,7 iZ',',
"!!::.,,,:.,, ! i " :,, r,",, n " ii*ii',"' i,i",: i,i'!i il; iii", iil iil,
# ; :';,i:,,: : o',: :,::* : :' ? i a :, e. o a n i t h s e t t i o n ) { n:i1 ni' i,i i t:!!-i!,,rt,i! uicti, sections ;;,"';;,' "r;"2';;' $.:,i:: l;
i1;::! :::':i"':,,"",,:,is.os 

e d' if exten.d ed to'n 
", ii o,,i',,i" ik,i' iprayed that, in our vt"*. .1j1rrir.ra iy.",i;:;ii;/"";;;;iit ;r!r;"the powers ond functions ol,the adjt)dicoting offjcer under Section

, " - ., ond rho, would be ogoinst the roiaot" o1ri" ilri)Or":", 
,,.,

r5. r.urthermore, the said view t,lr. t""n i"it".ui"a'iy if," o,u,riun
Hon'ble Punjab and Haryana High C o\rt in,,Ramprastha prom
Developers pvt. Ltd. Versus l\nion of Indio ond othe
73.01.2022 in CWp bearing no.668A of2021.The relevant par
above said judgment reads as under:

"23).The Supreme Court hos olreody decided on Lhe tssue perLoinin
':.'::,:':,li:.::!li:::.?t:h"i,,n",iii,i',i,i";;,:;;ii',';amoun-t interes,t on the refuid omount-orit"i i,rrri,ri iliiiri\
' :^: : : :,:: ::'^ ! :, : | : r- d e t.i,v e ry o I p o s s e s s t,, n o, p 

", 
o t, y' ui, i, ni i 

"ir:t: r: : !,on !:t.ng wth, r, n 
" 
i,,,ai,,i 

", ot'; ;r"; ri;::,: :;,,"Xr",: ;,"",n
'*',;!,'::,,i:'^: :':^!"e^!le 

o.n!,p13ws-iin * , n" *,io,1) ,ni",'',7Rules would be inconnqu"ir,it.'i"'-s'"" '" Ittc LUntrory under th

'l:;::,tz';ij :"ij:i' ;;;' ;i ;; ; : ; ;xi ::,:,: :;i;; :f : ;:!, ;:!;i":;b^efo re t h e A u t h o r i ty u n d e r S ic,, 
", 
r rl i'.ii' i" il !,1!,;:r';" :" il::: :';:;';T 

"::,7: :.:.i :o":h :.s.? 
p: ol s u lm iss, *,r,i",i. p r ; i,i ;, iiRut,e 2,8 and/or Rute zg 

"t 
,ni nri"l 

"r 
)io'i)." "t 'tt( 

t utnptotnt undet

z+J t ne substontive proviston of the /
rhe suprehc rottrr th- ,,,,^'^ ,- )".ho,ving been mrcrpteted by
:! ", : 

r r., ", : C o u r t. r h e u r, i I 
" 
i 

" 
r 
"', " 

" i r" 
o, 

r"',:; ;';:;' r;: r:;r,:isubstantlve Act_
Z5) ln ltght of rhe pronouncemenL o[ the Supreme Court in the motLetol,M/s Ne,wtech promot"r, Isuprol, the ,ubmission oIthe petttioner bowotr 

.ouk 
ome o[ the SLp filed ogoinst t he jrOn_rri',, ,rii.i)",i,iilol 2018. passed by this Coun.lotlt r,

up.r"r" ni, ns.rh" pu): ;,; ; r;;; i::;; ;:|:!;it;ri i;: :: 
" 
: :"" rr:;i: :hos otreody been deaded by rhe iuprem" c.rri ii" )i"r)lrr,i?il",,lLhe .omploint os e^trocLed in th( tmpugned o, a"u t y, , ni n"otiiio,i"
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,,R

In

me Court in the matter of M/s Newtech Promoters and

lopers Ptivate Limited Vs State oI ll'P' ond Ors' [suprd]' and the

Di sion Bench of Hon'ble Punjab and Haryana High Court in

Reoulotorv Aulhority Joll within the relief pernining to refund of the"

;:;;;,;;i,;,;;;';;;'iine ,"r,'a omounl or drectms povment ot

iririi"ti ni)"i"i*a aelNerv ol po<session' ThP power ol odiudic.otion
';i;;';;,;;.;;;;i;; i, tne iaii 'enet 

is conterred upon the Resutotorv

iiii,ry ,r't"ti tri ,oL upon the AdrudtrcLina 0[li'er'"

.^;;;i;;";i the auihoritative ptono'nt"tntnt of the Hon'ble

ady reference:

"section 18: 'Return olomount and compensat.ion

iit','i-ii in7 pro,o,"t Jails to comptpte or ts unable to qive possesston

nf on aoortment, Plot or bulding"
"1""'',:.":;, ;,;;,;;; ;,,i ,i, L*i' ot thc asreemenl for sote or' as the

'"' ios".o, tt",a,Ucompleled by thedote spccifted lheretn: or .
taliur ri-it 'r u,nLiiuonce ofhr-busine's as o developer on o(count ol

'''lurJrnuon ot revocotrcn of lhe registtouon under lhis Act or for

ony orher reoson

n" iili o" tioit" on demond to the ollottees in cose the alloltee
'**ii'*"ri:iirr* 

from the project' without prejudic-e.to 
-any 

other.

ir.)iiir",i"i,i ,, return tie amount received bv him in respect
';;,1;1;;;;,;;;,i: pbt' buitdins' as the cose mov be' with inter'est

li"J"ri' ,^" os moy be prescribed n Lhis behalf includtng

liiil"nrotio, i, tn" monner as provided under this Act:

prosth(l Promoter ond Developers Pvt' Ltd' Versus Ilnion of

and others. (supra), the authority has the jurisdiction to entertain

mplaint seeking refund of the amount and interest on the refund

unt.

dings on the relief sought by the complainant

Refund entire amount paid by the complainant along with the

interest.

AC

a

ti
F.

p

s

s

r

the present complaint, the complainant intends to withdraw from the

oject and are seeking return ofthe amount paid by them in respect of

bject unit along with interest at the prescribed rate as provided under

tion 1B(11 of the Act. Sec lB(1) of the Act is reproduced below for

PaEe 20 of 26



1_9.

ffiLTARERA
ffi, ounuennll

Prouided thot where an allottee does n

n l;;ii;,,i1; l"::':i,ii : ;;' ii; ;::;:i: :' :: :"i ;:, r:'!;:; :::, ;
iil!!;,iii !il" 

n"' a i's i"; "i,[""i'"iii':,'!i" I7 ili i ::i'I,:';:j
(Emphosis sunolied)

18. Clause 31 ofthe BBn dated 0g.03.2013 provides for the handi
possession and is reproduced below for the reference;

"37, The cleveloper sholl offer possesti
o period of+B monio, r.i'rr'riiiil., al th( unit onv t tme with
or wtthin 4R m^nth ol execution olthe agreeme,or within 4 B montht iro. ,iu al'ri"t '^c'utto't oI (ne asreem

iliii':,::, ^:,; i,ii::,: "; 
;, "'; "i:::,L";:;'' ::;:i : : :";: : :consr_rucrion, whichcvpr is tateriu_' '"' 

Lvtu,,c,^emen. t

i:"::I:',4r;i'."i::;':',;i;:;:;;i"l:;",'::'#i!,::!:;:".il,it n. 
-t 

l o u se 3 2 f r r, f," r. r n., J- ti r t t' 
etet u' ( t t'' u ttt sto n c(\ d s d P :r r t bP

:'l :r::"' :':;::j;,! : i ii ia: iT; ;1 ;,x:; ; " iz: ;1 :l f, ;tril
^,,,-lt 

ob.ou",lotf"",,g t t-,i por'"i,ion'i1*"' 'r',. p.,,uo o1 4o 
^orr,

^r rne outset, it is releyant to commenI on the pre_set possessi
ofthe agreement wherein the possession has been subiected to
of terms and conditions of this agreement and application,
complainant not being in default
and compriance *itr, ,rr provisi#,l;llJ,ffi::il r"".,#
prescribed by the promoter. The drafting of this clau
lncorporation of such conditions are not only vague and unce
so heavily loaded in favour ofthe promoter and against the allo
even a single default by the ailottee in
documentations etc. as prescribed bv the
possession clause irrelevant for the
commitment date for handing over possession loses its meani
incorporation of such clause in the flat buyer agreement
promoter are iust to evade the liabi lityLvdus Llle I|aDllrry towards timely deli\
sub.iect unit and to deprive the aliottee of his right accruing after
in possession. This is just to comment as to how the builder has m
his dominant position and drafted such mischievous clause
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ment and the allottee is left with no option but to sign on the

d lines.

issibility of grace period: The promoter has proposed to hand

the possession of the apartment within a period of 48 months plus

nthsfromdateofagreementorfromthedateofapprovalsrequired

the commencement of construction which whichever is later' The

date of possession is calculated from the date of start of

struction i.e., 18.05 2013 being later' The period of 48 months

ired on 18,05.2017 Since in the present matter the BBA

OV

A

for

du

co

ex

in

m

m

)rporates unqualified reason for grace period/extended period of 6

nths in the possession clause accordingly' the grace period of 6

nths is allowed to the promoter being unqualified'

missibility of refund along with prescribed rate of interest: The

plainant is seeking refund the amount paid alongwith interest at the

icribed rate. However, the allottee intend to withdraw from the
C

p

p

t

1

oject and are seeking refund ofthe amount paid by them in respect of

e subiect unit with interest at prescribed rate as provided under rule

of the rules. Rule 15 has been reproduced as under:

"Rule 15. Prescribed rote of interest' lProviso to seclion 
.l^2,'

iiiirri iriii't,a'secrion (i) and subsection (7) oJ section lel
/, ) Fnr the DurDose ofprov$o rc se(Lion 12; seclion ]B: ond sub,',

's"rL,on, H) ona (z I ofsecLion !g the inlerest at Lhe role prescrtDeo

ih;;;;;;;:r,;r; b"iu ol rndio hishest morsinat cost of tendins rote

+20k.:*p'r?riara 
,no, in ,or" the state Bonk of Ind'i '":q''! l",t',{l::::!,

i:i;' i;;,:;:;' ;; ;;;,i,' i ; i " n' a t o! * y'' : 
* 

2t ::^'l ::: : :i ::'tiri,'ri ,"ilt *ntrn ,he stote Bon.k of tndio moy f;x from time to time

lor teiding ro Lhe goncrolpublt'

h" l.#l;;;;:;iii'i''i'ao'n in the subordinate legislation under the

rovision of rule 15 of the rules' has determined the prescribed rate of

nterest. The rate of interest so determined by the legislature' is

21-.
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reasonable and if the said rule is followed to award the inte
ensure uniform practice in all the cases.

22. Consequently, as per website of the State Bank of
httos://sbi.co.in. the marginal cost of lending rate (in short,
on date i.e., Z0J.O2OZZ is g.25%o. Accordingly, the prescribr
interest will be marginal cost of lending ra te +Zoh i.e., lO.ZSo/o

23. Keeping in view the fact that the allottee complainant 
\,,t

withdraw from the proiect and demanding return of the
received by the promoter in respect of the unit with interest
of the promoter to complete or inability to give possession of
accordance with the terms ofagreement for sale or duly comtr
the date specified therein. The matter is covered under section
the Act of 2 016. The due date of possession as per agreement fo
mentioned in the table above is 1g.1 1.2017 and there is delav o
9 days on the date of filing of the complaint.
The occupation certificate/completion certificate of the proje
the unit is situated has still not been obtained by the rest
promoter. The authority is of the view that the aliottee ca
expected to wait endlessly for taking possession of the allotted
for which he has paid a considerable amount towards t

24.

consideration and as observed by Hon,ble Supreme Court of I
Ireo Grace Realtech pvt. Ltd. Vs. Abhishek Khanna & Ors., civil
no. 5785 of 2079, decided on 11.01.2027.

...._The orcupo t ion cerLilica I,n,rt ,r"o,iy' o,^our'^"rr"'; ,, 
*' ovoitobte even or on dote,

c a n n o t b e m a d c L o w o I r,7'o' 
"l 

"r,i,it*,i t i",'''.:",. "'"! : :,, : :, : :'o.port.mpnts ollotted rc them. noi can in"y *-i","a i",,r,i"iliiaportments in phose 1 ofthe project.......,,
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25. Fu

ca

er in the judgement of the Hon'ble Supreme Court of lndia in the

ofNewtech Promoters and Developers Private Limited Vs State of

and Ors. (supral reiterated in case of M/s Sana Realtors Private

ted & other Vs Union of lndia & others SLP (Civil) No L3005 of2020
lr

e

L

d ed ofi 12.05.2022. it was observed

25. The unquatified right of the ollottee to seek refund referred

i*"'r- t"ri,* 1B(1)(o) ond Section 19[4) of the Act is not

7J),ir",, * or, *ntilgencies or stipulotrcns thereof lL oppeors.

",iIi'rl" ,*,tii)" nos consciouslv provided th$ right ol refund
';:;;;;"';; ;;", ,"'onditionat obsotute rishtto the ottottee' if 

.the

il..^l.lii",r,u. or" pos\ession oI the oporlment' plol or building

'*irn,, ,,n, ume-stipulqted under the terms of the ogreefient
'inoulat"u 

of unforeseen even$ or stay orders of the
'iirrriir,orr,,, *hi'n i' i' either way not attributable to the

oi,ou*"7*." buyer, the promoter is under on obligotion to

i )ii) ,n" o.ori, on demond with inLerest ot Lhe rate prescribed

i"-,n" t** Government including compensalion in lhe monner

7,,**"i-"ri, *, ocl wth the proviso that if the ollottee does

itrr"*,"1"'*^*-w [rom the proiect' he sholl be enttled for
',ri""r 

1"i ,n" ,",td;f detoy till honding over possession at the

rote Prescribed.

e promoter is responsible for all obligations' responsibilities' and

rctions under the provisions of the Act of 2016' or the rules and

gulations made thereunder or to the allottee as per agreement for sale

rder section 11(a)[a) The promoter has failed to complete or unable

give possession ofthe unit in accordance with the terms ofagreement

r sale or duly completed by the date specified therein Accordingly' the

omoter is liable to the allottee' as the allottee wishes to withdraw

om the project, without preiudice to any other remedy available' to

turn the amount received by him in respect of the unit with interest

t such rate as maY be Prescribed'
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F.lI Compensation

officer for seeking the relief of compensation.
G. Directions ofthe authority
30. Hence, the authority hereby passes this order

directions under section 37 of the Act to

29. The complainant in the
compensarion. r"",o," rroll'.ll':':,:"i::,i'_ ;Hi ;:as M/s Newtech promoters dnd Developers pvt Ltd, ,/r;;;;
Ors. (Civil appeal nos. 6245_6749 of ZOZ1, decided on 11.11.20
heid that an allottee is entitled to claim compensation under
72, 1,4, 1.9 and section 19 whic
officer as per section ,, 

"r, ,1":::;:::'r.#::Jil'
adjudged by the adjudicating officer having due regard to thementioned in section 72. The ad.iudicating officer has e)jurisdiction to deal with the c(

Therefore, the comprainant ,, 
''o'''ntt in respect of compen

. ,dvised to approach the adjud

ffillnnenn
ffi eunuennM

This is without prejudice to any other remedy ayailable to tincluding compensation for which allottee may file an appl
adiudging compensation with the aAirat*,i"g 

"ffi.". ;"dJ.
& 72 read with section 31(1) of the Act of 2016.

28. The authority hereby directs the promoter to return th
received by him i,e., Rs. 91,7t,416.83/_ wirh inrerest at th
10.250/o (the State Bank of India highest marginal cost of len
(MCLR] applicable as on date +20loJ as prescribed under rule

laV,ana 
n-eat Estate (Regulation and Development) Rules, 2

the date of each payment till tt
within rhe rimerin", p.ouiaua i, ."ui"' rT:iil: ;:;T:il::j

Page 2 o126
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31.

H

obl

ERA

ons casteci upon the promoter as per the functions entrusted to

thority under section 34(f,J:

eposited amount.

period of 90 daYS is given to the respondent to comply with the

order and failing which legal consequences

Sa

Mem
Ha na Real Estate Regulatory Authority' Gurugram

the

i.

32. F

he respondent/promoter is directed to refund the entire amount

f Rs. 91,71,416.83/- paid by the complainants along with

scribed rate of interest @ l0'250/o p a as prescribed under rule

5 of the Haryana Real Estate (Regulation & Development) Rules'

017 from the date of each payment till the date of refund of the

directions given in this

would follow.

'Ihe respondent builder is directed not to create third party right

against the unit before full realization of the amount paid by the

complainants in each case lfanytransfer is initiated with respectto

theSubiectunit,thereceivablefromthatpropertyshallbefirst

utilized for clearing dues of the complainant-allottee

mplaint stands disPosed of

e be consigned to registry

Yt-a-)
[Viiay Kumc/ar GoYal)

Member

Date :20.10.2022
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