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Ms. Ishika Rajoria (Advocarc) n.]Rona..t,
ORDER

1. The present complainr dated 29.10.201,8 has beeni rite[ by the

complainants/allottee under section 31 of the lleal Est{te ($egulation

and Development) Acr,2016 fin shorr, rhe Act) read *,,ir rrr{ ze of the

I-laryana Real Estate (Regulation and Development) r{rt.r, 2017 (in

short, the Rules) for violation of section 11(4)(a) of tfre nlct *{,.."in it is
inter o/ia prescribcd that the promoter shall f,. ."rjnnri{f . for all

obligations, responsibilities and functions as provided 
{nder 

the

provision of the Act or the Rules and regulations made ltneri under or

to the allottee as per the agreement for sale executcd intpr se.

A. Unit and project related details

2. The particulars of unit details, sale consideration, the ,["outt paid by

the complainants, date of proposed handing over the popsess]inn, clelay

period, if any, have been detailed in the following tabulaf ro..]r'

i s. i particulars I oetaits 
iIru.,. I I irrll

I t. I Namc and locarion ol rhe I ';ttor.nic t.tsrarc", Gwal t,aharl'i, sohna,

I I 
projcct 

I Gurugram 
i

I z. I unit no. I zt)0i,20th floor, tower c i

lt
I f 

(ns :z "l:'T?l'':ll I i

| 
3. ; Unit area admeasuring 

I 5800 sq. ir. 
I

i lftig.3Zoicomplaint)
I a. I tlrt" olcxccurion oi buycr'r I or .04.2013 I t

I I 
agreemcnt 

I tn, ,, ot-compraintl 
I

I 
s 

I 
noisession ctause 

I 
.r.l rorrus.sion

I SuOlect Lo clause t0 herein o, fny other I

L circumstances not anticipated arta beyoncl

I I I the reasonable conlrol of the setl/r and any

] I restraints/restrictions from ony
I I I ccturts/auLhorities and sytlectl b thc 

,
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6.

7.

[]asic sale pricc as pcr IJI]A
dalcd 01.0,1.201.3 at pagc 59
ol'complaint

Amount paid by the
complainants as per
rcmindcr lct.tcr dat.ed

01.09.20'22 at p9..39 ot'reply
by rcspondcn[ no. 1

Occu pation certi ficate

Notice oI possession

Iieminder letters

13. llequest [or refund

Cancellation letter

IEmph i.s.S

Ips.sB

Date of consent to e stablish 26.07 1.1

lpc.s6 ol'r
I)uc datc of posscssion 01.04 16

B.

3.

Facts of the complaint

Thc complainants havc plcadcd thc

a. That respondent no 2 is the absolu

12.138 acres approx. situatccl at

Gurgaon, IIaryana. 'l'hat viclc a

20.01 .'2011 respondcnt ro, 2

lNote:
being I
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WAS M
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develop, construct, marl<et and sell

said land.

Accordingly, respondcnt no. I undcr thc flagship r

launched a projcct by thc name of "l)rovcncc I']sta

referred to as "project") located at Gwal Pahari, tehs

(iurgaon, Ilaryana. Ilaving becn swayed by the ma

promiscs of the rcspondents, the com

project and booked a unit in the projc

payment of the booking amount of { 1

C, In pursuance of the same, the co

apartment buyer's agrecmcnt da

respondent no1 and was allotted an a

20th floor in tower C admeasuring 5

sq. ft. along with two covered car park

respondents.

'l'o further promote their project, th

various spccial charactcristics, featu

attached to the project including but

jacuz.z,i, sauna, spa centre, personal

countcr, tcrracc garderr within rcsid

health & reflexology z.ones, youth

fountains, putting greens, major spo

stream, tcnnis court, soccr)r pitch,

basketball, yoga zonc, advcnt.urc play

open air theatre, etc so as to lure and

d.

investing in their project.

ttract the h me
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from the date of comrncncemr:nt of construction or

agreement whichever is later with

latest by fanuary 2014.

f. Believing upon the aforesaid claims

respondents, the complainants m

respondents in accordance with the

optcd in the agrcement. It is sub

agreemcnt the total salc crcnsidcra

{ 4,57 ,:15,000 /- which also inr:ludes th

club membcrship chargcs, IIrMS a

mentioned in the agreement.

I It is submitted out of'thc total sale co

had made the payment of t 11,86,70,9

raised by the respondcnts anLd there

the complainants in making the paym

However cven aftcr rcceiving all t
rcspondents failed to cornplete thc

scheduled provided in the agreemen

construction of the four proposed bl

construction work at the project site w

as of October 2018 thcrc has bccn a

completion of thc Jrrojcct and handin

apartment in the projc.ct.

e. Ilesides the aforesaid it was further promised by

the agreement that the apartment will be delive

h.
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i. 'l'hat being aggrieved of'the unreason

construction of the projcct, the compl

buyers approachcd thc CIiO of thc

(respondcnt no 4) to cnquire about t

and no work at the construction site,

of the rcspondent always remained u

and only vague, evasive and misleadin

end. l,ater, the minutes of thc me

rcspondents werc also addrcsscd to t

dated 08.04.2015 ancl thc same has

respondents.

Since no information was c:oming fi

regarding the date of complction of th

regulation of socicties act and dccidcd

conccrncd officials of thc respondents,

Accordingly, the association ol'the flat b

director of thc Krrish group on 18.1 1.2

who is also the respondent no 3 in the sr

assurances with rcgard to the time

proposcd residential complcx but

respondents which clcarly exhibit th

ulterior motives.

l. After continuously and aggressively c

I.

me

tht

apartment thercin, thr: group of ho

association on 25.09.2015 undcr

k.

of the rcspondcnt no.1 for rnorc tha CO

ageT o 26
M
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the construction cvcn in tcrms of the

dated 02.02.2016.

m. In pursuance thercto thc rcspondc

apartment buyers with details;of the b

home buycrs. llowcvcr, thc erssociatio

there had been no delay on part of th

paymcnts. In fact, thc rcspondcnts had

payments from thc home bullers and

the full price of all the apartmr:nts fronr

the quantum of work carried out is

moncy collcctcd by thc flat buycrs

respondents towards their orther pro

have resulted in delay in the comp

learning of the samc, the complainants

25.02.2016 seeking justification of th

illcgality on their part in cons;truction

the said letter has ncver been replied

after passing of morc than 4 years

possession there is no sign of completi

work at the construction site has bee

no construction has bccn going on fro

managed to meet the Ctlo of the resp

assurances to the

giving thercwith a

horne buycrs vide

tlar chart of futurc

relevant to mention herein the respon
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knowledge

5 of 200t1 i

I.'urther it has come

license bearing num

department of town and country pl

14.05.201U and the same has not been

thcre has been no assurancc from the

construction work at the prolect sitc

possession would bc handccl over lei

other home buyers in the lurch.

'l'herefore, being frustratcd with thc

approach of the rcspondents, the coml

respondents on 10.10.2018 f,or seekin

by him towards thc allotmernt of fla

complction of the project and han

IIowcvcr, till date thc rcspondents hat

letter nor refundcd thc amount of

complainants towards the allotment of

It is submitted that thc complainants a

the unit in 2011 so that they could sl
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Relief sought by the complainants:

a. Refund thc entirc amount paid

prescribed rate of interest.

b. Cost of litigation.

by the

5. 0n the date of hearing, the aut

respondents/promoter about the contrav

committed in rclation to section 11(a) [a)

not to plead guilty.

D. Reply by the respondent.

6. 'l'hc respondent has contcsted thr: complai

a. That the complainant has spercifically

by stating that the apartment buyer'

the year 2011, howcvcr on contra

Apartment was madc in the year 201

agreement was signed on 01.04.201,3

has to be construed from the said dat

b. That the complainant thus has n

authority with clean hands and h

material facts and proceedings which

very maintainability of the purpo

been disclosure of thcsc material

question of entertaining the pur

have arisen.

That without

submitted that

C.

4. The complainants have sought following

trlrcjuclicc to rights aC.

thc answcring respo ent had fil

+
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for registering the said project under

has duly accepted wherein thc units

delivcrcd on or bcfore :J1.12.2018. l'hi

the answering respondent is also er

under the Act upon showing a reason

project and accordingly thc responcl

extension of time and the revised dal

over the said unit is 31.12j2019. Suc

deemed to have becn given) by this :

upon the company but is also binding

project as this certificatc is bcing grz

considcring all aspccts of thLc projccl

proposed commitment date as ment

registration of the projcct.

That once such certificatc is issucd, su

Act, thc company bccomcs bound to dr

specificd time as pcr thc certificatc i

called into question by any customcr

due considerations of all the rcspectct

That thus on a strict interpretation o

and on a principal of natural justi

possession of the prolect of, the comf

complainant is conccrncd shall bc cc

given in the certificate of registrati

extendcd period i.c., il 1.12.2019.

d.

e.
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stands superseded by registration of t

thus the present complaint is prematu

ili

The following cvcnts wcrc rcsponsibl

the project:

i. That the sudden surgc requiremc

removal has creatcd a vacuum fo

the projects of not only the respon

developers/builders have

of labour and has resulted in dela

control of any of the develope

ii. 'f hat the ministry of environ

of mines had imposed certain

drastic reduction in the availa

manufacturing of bricks be do e

coal and lignitc-based tl"rer

25oh of ash with soil.

I

iii. 'fhat shortage of bricks in o

since and thc respondcnt h t

placing order with concern ma

could not deliver on time tin

sand which is the most

activity. 'l'hat said ministrics

for manufacturc of brick.s an

'fhat sand which is used as a

samc construction actirzity
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serious rcstrictions against manufacturing of sf nd from

Aravali region.

v. 'that this acute shortage r:f sand not only delayerd the project of

the answering rcspondent but also shot up the nric[s of sand

by more than hundred percent causing huge losses to

respondent.

vi. 'l'hat same further cost huge delay in project alA stalling

various parts and agcncics at work in advanced sta8Js, for now

the respondent had to redo, the said work caufing hugc

financial burden on opposite part no. 1, which has 
lever 

been

transferred to complainants or any other customers ol projcct.

vii. 'fhat in addition the current govt. has on Bth NovefUer 2016

declared demonetization which severely imnf ctcd the

operations and projcct execution on the site as the labourcrs

in absence of having bank accounts were only, lleitg paid via

cash by the sub-contractors of the company ,tO on thc

declaration of thc demonetization, there was a huge chaos

which ensued and resulted in the labourers not accepting

demonetizecl cu rrency after demonetization.

viii. 'fhat in July 201.7 the Govt. of India further introdlced a new

regime of taxation under the goods and service tax which

further creatcd chaos and confusion owning to lacf of clarity

in its implementation.'l'hat ever since fuly 2017 since all thc

matcrials requircd for the projecf of the company 
frucre 

to be

taxed under the new regime it was an uphill task of tf e vendors

of building matcrial along with all other necessar{ materials

l
l)agc14ol'26 /Y
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required for construction of the

and ca's across the counliry were

clarities to be issued on various

regime of taxation which fu

project.

7. Copies of all thc documcnts have been fi

authenticity is not in dispute. I'lence, thc

the basis of theses undisputed documents.

f urisdiction of the authority

The authority observed that it has territo

jurisdiction to adjudicatc the prersent co

below.

E.l. Territorial jurisdiction

As per notification no. 1/92/2017-1'l'CP

Town and Country Planning Department, t

Rcgulatory Authority, Gurugram shall be

all purpose with offices situated in Gurug

project in question is situated r,vithin the

District, therefore this authority has comp

deal with thc present complaint.

procurement of materials requi

E.

B.

9.
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ft) T'he promoter sholl-

(a) be responsible for all obliglations, responsibilities anQfunct
under the provisions of this Act or the rules qnd regulatipns
thereunder or to the allottees os per the ogiseement for sald, or t
association of allottees, as the case may be, till the conveyfince ,

the apartments, plots or buildings, os the coge may be, to thQ allot
or the comrnon areos to the association of allottees or the com
auLhority, 0s Lhe case ntay be;
Section 34-t"unctions of the Authority:
3a(fi of the Act provide,s to ensu,re compliance of the obligations
upon the promoLers, the alloLLees: and Lhe real estate agents under
Act and the rules and regulation:s made thereunder.

11. So, in view of the provisions of the Act quoted above, ttle au

complete jurisdiction to decide the complaint rpga

compliance of obligations by the promotcr as per provision

1 1(4)[a) of thc Act leaving aside compensation which is to

by the adjudicating officcr if pursued by the complainant

stage.

12. F-urther, the authority has no hitch in proceeding with the co

to grant a relief of refund in the present matter in view of the

passed by the Hon'ble Apex Court in Newtech Fro

Developers Private Limited Vs State of U.P. and Ors,"

1044 decidcd on L 1 .11 .2021 wherrein it has been

"86. t'rom the scheme of the Act ctf which o dptoiled referencg has
mode ond taking note of power of adjudicption delineate{ wit
regulatory outhority and adjudicating offic|r, what finolly lulls
thot although the Act indicates the distinc[ expressions lil\e 'reft
'interest', 'penolty' ond 'compensotion', o conjoint reoding Qf Sec

18 and 19 clearly mnnifests that when it comes to refund o_

emottnt, ond interest on the refund arnounN, or directing /oyme
interesL for deloyed delivery of possession, or penalty and int
thereon, it is the reoulaLory authority which has the power to exa

and determine the outcome of a compl,aint. At the some tinfe, w
comes to a question of seeking the relief of adjudging conlpen:
and interest thereon under Sections L2, 1"4, 1B and L9, the aQludi
officer exclusively has the power to determine, keeping in vi
collecLive reading of Section 7-l ,read with Section 72 of the Act. i, the

76 ol'26
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adjudication under Sections 12,

compensation as envisaged, if extended to t
prayed that, in our view, may intend to expa

the powers and functions of the odjudicoti
and that would be against the mondate ol't

13. fiurthermore, the said view has been rei

[]on'ble Punjab and l{aryana High Court in

Developers Pvt. Ltd. Vs Union oJ'India a

in CWP bearing no. 6688 of 202.1. 'l'he rel

judgment reads as undcr:

Supremc Court in thc ntatter of M/

Developers Private Limited Vs Sltate of

"23) 'fhe supreme court has already decided
the competence/power olthe ctul,hority to di
inLerest on the refund amount crnd/or dire

for delayecl delivery of possessia,n or penal,
being wiLhin the jurisdiction of the authori'
2016 Act. llence ony provision to the conLrt
be inconsetquential. 7'he Supreme Cour
competence of the AuLhority and maintoi
be/'ore the Authority under Secl.ion 31 oJ

occosion Lo enter into Lhe scope oJ'submissi
Rule 28 antl/or Rule 29 of the Rules of 2017
24) 7'he subsLantive provision o.f the Act hr

the Supreme Court; the Rule:; have to
substanLive Act.
25) ln light of the pronouncement of the Su,

of M/s Newtech Promolc:rs (supra), Lhe subr

await ouLcome of the Sl,P liled alTainst the it
of 2018, pcrssed by this Court, Jails to imp
represenLing the parties very fairly concede

has already been decided by Lhe Supreme (

the complttint as exLrat'ted in Lhe impugnec
llegulotory Authority litll within the relief y

amounL; interest on the reJund umount
interest for delayed delivery of prossession.

and deLermination lbr the said reliel is conf
Authority itsel/'and nol upon Lhe Atlludicot,

CC, in vicw of thc iluthoritative proI Ien14.

I]agc 17 qf 26
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division bench of I-lon'ble Punjab and Haryana High

" Romprostha Promoter and Developers Pvt. Ltd. Vs \lnio

and others. (supra,), the authority has the jurisdiction to

complaint seeking rcfund of the amount paid by allottee

interest at the prescribed rate.

F'. Findings on the objections raisr:d by the respondent.

F.l. Objection raised by the respondent regarding fo

condition.

The responderrt/promotcr has raised the contention

construction of the project was badly affected on account of

order such as orders passed by National Green Tribun

construction durin g 2015-2016-201,7 -2018, dispute with

non-payment ol' instalment by allottees and demonetization.

thc respondcnt regarding various orders of thc

demonetisation but all the pleas advanced in this regard a

merit. The orders passed by NGT bannifg construction i

region was for a very short period of time and thus, cannot

impact thc respondent-builder leading to such a del

completion. The plca regarding dcmonetisation is also devo

Thus, the promoter respondent cannot be given any lenie

of aforesaid reasons and it is well settled pfinciple that a per

take benefit of his own wrong, Moreoverf it has alreapy b

stated by the apex court in the cases Qf Newtech fro
Developers Private Limited l's State of U.P. and O

reiterated in case of M/s Sana Realtors Private Limited

15.

Union of India & others SLP (Civil) No. 13005 of 2020

ge18 ot26 4
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12.05.2022. wherein it wqs observed that

allottee to seek refund referred Under Secti

of the Act is not dependent on any continge

appears that the legislature has consciousl.

on demand os on unconditional absolute

promoter fails to give po.sse.ssio n of the opor

the time stipuloted under the terms of

unforeseen events or stoy orders o,f the Cou

way not attributable to the allottee/home b

obligation to refund the omount on dem

prescribed by the State Government in

manner provided under the Act with Lhe p

not wish to withdraw from the pra,ject, he

the period of delay till handing over

Furthe

clause

period

Ithirty

n

ri

ofl
cer

usir

rbta

lnt

con
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rdo
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rty

an

in rcspect of the projcct from thc authority

the respondent applied for grant of o

competent authority on 03.07.2019 i.e., m

months from the datc ol' IlllA. r\ccordin

respondent is not entitlcd to invoke grace

G. Findings on the relief sought blg the co

G.l. Refund entire amount paid by

interest.
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In the present c0mplaint,

project and are sceking rcturn of the a

subject unit along with intcrest. Sec.

below for rcady refercncc:

" Section 1B: - Return of amount and
l tl(1). lf the promoLer fatls to complete
of an apartment, plot, or building. -

(a)in accordance with Lhe Lerms of the
case may be, duly completed b;v Lhe

(b) due to discontinuan(:e of his btitsine

suspenston or revocetion of the reg
any oLher reason,

he shall be liable on demand to the
wishes to withdraw from the project,
remedy available, to return the
of that apartment, plot, buildinlT, as
at such rqte as may he
compensation in the manner as provid
Provided thaL where an allottee does n
project, he shall be paid, by the prom
delay, till the honding over of thet

prescribed."
(fimphosis supplied)

Clause 3.1 of the Ill'lA dated 01.04.201

of possession and is reproduced bel

"Subject to clause 10 herein or an.v

and beyond the reasonable
resLra i nLs/ restrictions front a ny
purchaser(s) having complied with all
agreement and not being in default u

agreemenL and havingy complied wi
documentation eLc. As prescribed by
agreement or oLherwise from time to ti,
over the possession of the opartment
period of 36 (thirty-six) months from
construction or execution of this
subject Lo force majeure. The purchaser
the seller shall be entitled to a grace
eighty) business days after the
applying and obtoining the

16.

17.

project from the authority. T'he sel ll give notice
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possession in writing to lhe purchaser(s) wi
over of possessron, whereufter, within th
shall cleor his outstonding dues and
and toke physicalpo.sse.s.sion of the opa
raises any issue with respect to an)t dem
the purchoser(s) lor an extension of the
of the apartment. ln the event the
payments and accept and take the
thirty (30) days of the notice of o[fer of
be deemed to be cusLodian of the o

indicated in the notice of offer of po
held by the sellcr solely a,L L

purchoser(s)including buL not limited to
holding chorges as defined in clquse 3.3

ppli

The section 1U(1) is applicable only in

promoter fails to complete or unable to gi

accordance with terms o['agreement for s

date specified therein. This

offered possession of the unit after

the allottee has filed the complaint agains

his amount even beforc the OC

date of possession as unit was not re

refund. The promoter is obligated un

amount along with interest at p

allottee and allottee having clearly

project on account of promotcr's l[ailu

posscssion of the unit in i.rccordance

for sale or duly completed by the date

19. The due date of possession as pe

the table abovc is 01.04.2016 andl

date of filing of thc complaint.
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In the present matter the respondent has

26.10.2022 i.e., during the pendency of su

agreed to refund an amount of < 1.,70,41,7

earnest money. Ilefore adjudicating upon

would be appropriate to keep a reliance u;

cancellation. The complainant has; filed the

thc year 2018 i.e., beforc thc offer of posse

reiterated in case of M/s Sana R,ealtors

Union of India & others SLP (Civil)

12.05.2022. lt wos observed:

"25. The unqualified right of the allottee
SecLion 18(1)(a) and Sectictn 19ft) of the Act
contingencies or stipulations Lherectf. lt a
consciously provided this right of refund
obsolute right to the ollottee, if the promqter
the apartment, ploL or buildino w,ithin the ti
terms of the agreement regardless of un,
the Court/'fribunal, which is in either
allottee/home buyer, the promoter is under o
omount on demond with interest ot the rote
Government including cornpensation in
Ac'L wiLh Lhe proviso that il the allotLee
the project, he shall be entitled for inte
handing over possession at Lhe rate presc ibed.

21. Thc promoter on 02.11.2019 issucd no CC

demand of \ 2,54,7 5,1 61 /-. 1'he allottee

for refund after posscssion of the u

obtaining occupation certificate b1, thg

n2

it

ro

cancelled th

t wherein
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thc promotcr issue thc cancellation lctter

since the allottee has earlier opted/wis

project after the due date of possession w

notice for possession issucd by thc pro

cancellation is not valid and accordi

constituting the view on the basis of the afo

the above facts and establishes the enti

refund as thc respondent/prorrrotcr has

obligations and responsibilities as per the

over the possession within thc stipulated

Section 1B(1) gives two options to the all

a. Allottee wishes to withdraw from the p

b. Allottee does not intend to withdraw f

unablc to give posscssion of thc unit in ar

the agreement fbr sale or duly cornpleted t

If allottee has exercised thc right to with

thc due datc of possession is ovrtr. The a

return of the amount with prcscribed rate

that he wished to withdraw from the proj

Thc promotcr is responsiblc for all oblig

complete or is unable to give poss;cssion

the terms of the agreement for sale or

specified therein:

b. Allottee does not intend to withdraw f

Thc right under section 19(4) accrues to I

is liable under section 1U(1) on failurc of

functions undcr thc provisions of the Ac of 201.6, o ules

o
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regulations made thereunder orto the all

sale under section 11[4)[a).'lhis judgeme

India recognized unqualified rigtrt of thc

promoter in case of failurc to complete or

the unit in accordancc with the terms of

completed by the date specified therein. T

right and it is unqualified onc, accordingly

of the amount paid along with intrcrcst at t

25. Admissibility of refund along with p

complainants is seeking refund the amou

interest. However, the allottee intend to wi

is seeking refund of the amount paid

unit with interest. Rule 15 has bcren repro

"Rule 15. Prescribed rate of
section 1B and sub-section (4) and
(1) I,-or the purpose of proviso to

secLions (4) and (7) of' :;ecti 19,

nkprescribed" shall be the Sitate

cost of lending rate +20k.:

Provided that in ca,se the Sta

cost of lending rate (MCLR) is not in
such benchmork lending rates whic

may fix from time to time for

2(,. Thc legislaturc in its wisdom in the

provision of rule 1 5 of thc rulcs, has

interest. 'l'he rate of intcrcst so d

reasonable and if the said rule is fol

cnsure uniform practicc in all thc cases.

27. Consequently, as per website of the

n.

bo

htqps//sbi,co,in, the marginal cost of len ho
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28,

amount received by him i.e., { 2,88,34,232

70.70o/o [the State []ank of lndia highest r

(MCLR) applicable as on date +ZVo) as p

Ilaryana Ileal llstate fllcgulation and

the date of each payment till the' actual d

within the timclines provided in rule 16 of

H. Directions of the authority

29. Ilence, the authority hercby passes this o

directions undcr section 37 ol' the Ac

obligations casted upon the prornLoter as

thc authority under scction 34(f) of the Ac

i. 'l'he respondent/promotcr is directed t

{ 2,88,34 ,232 /- paid by the complainan

of interest @ 10.70o/o p.a. as p

from the date of each payment till t

GURUGRAM

on date i.e., 12.O7.2023 is ti.707b. Accord

interest will be marginal cost of lernding8ra

Accordingly, the authority hereby dirccts t

amount.

ii. A period of 90 days is

directions given in this

would follow.

given to t

order and

iii. 'l'he respondent is further direct

rights against the subject unit bef,

ni

t

amount along with intcrest thereo to e complain nts, nde
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any transfer is initiated with respect to subject unit, the feceivable

shall be first utilized for clearing dues of allottee-complaidants.

30. Complaint stands disposed of. 
' r

31. Irile be consigned to registry.

(Ashok

llaryana lLeal

Dated: 12.07.2023

Hstate Regulatory Authority, (iurugra
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