HARERA Complaint No. 3936 of 2021 & 2 other
] GUFUGRAM Complafor

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

‘ Date of Decision 21.03.2023

NASJE OF THE VATIKA LIMITED o
JUILDER |
PROJECT NAME Tranquil Heights
SR. | | COMPLAINT | Complainant | versus | Respondents Appearance
NO. Nos. "
1. | CR/3936/2021 RASHMI Versus | VATIKA LIMITED | C: Amberish |
GUPTA ~ e e Kharbanda |
.' exf el R: Pankaj Chandola |_

2. |ICR/3938/2021 | JATINDER | Versus’| VATIKA LIMITED C: Amberish

BADWAL*" | © | | Kharbanda

. R: Pankaj Chandola |
3. CR/4251/2021 PARVESH | Versus VATIKA LIMITED ‘C:Vi;ay Pal

'DATA & Chauhan '

. ‘SHILPA , |

SINGH R: Harshit Batra |

CO%M:
Shri Vijay Kumar Goyal : Member
Shri Ashok Sangwan Member
Shri Sanjeev Kumar Arora Member
ORDER

1. This order shall dispose of all the 3 complaints titled as above filed
defore the authority under section 31 of the Real Estate (Regulation and
I:)evelopment] Act, 2016 (hereinafter referred as “the Act”) read with
F!P.lle 28 of the Haryana Real Estate (Regulation and Development)

ules, 2017 (hereinafter referred as “the rules”) for violation of section
1 (4) (a) of the Act wherein it is inter alia prescribed that the promoter

hall be responsible for all its obligations, responsibilities and functions
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the allottees as per the agreement for sale executed inter se between

to

the parties.

2. The core issues emanating from them are similar in nature and the

complainant(s) in the above referred matters are allottees of the

=

project, namely “Tranquil Heights” (Group Housing Colony), Sector 82A,
Gurugram (Hr.) being developed by the same respondent-promoter ie,
Vatika Ltd. The terms and conditions of the builder buyer’s agreements,

fulcrum of the issues involved in all these cases pertains to failure on

the part of the promoter to dehver timely possession of the units in

Ty
T

question, seeking refund w-ith“’in%’f‘é_fé?t; & litigation expenses.
3. The details of the com_pl'aint's;' reply to'status, unit no., date of allotment,
date of agreement, total sale consideration, amount paid up & relief

squght are given 'i'nth’?é table below:

Vatika Limited '
—_—
|
Project Name Tranquil Heights (Group Housing Colony) .
: : ; ,
Complaint Reply | Unit Allotment | Date of Total sale Relief sought |
No./Title/Dat | status no. letter execution of consideration '
e of filing : ‘| ‘builder buyer’'s | Amount Paid up |
agreement |
EEEEEEEERED
a Due Date
CR/3936/2021 | Received || 1103, 12.09.2014 | 27.07.2015 TC-Rs.1,17,09,110/- | 1. Refund
tower A 2.Compensation
Rashmi Gupta (Page 14 of [page no.17 of AP-Rs. 6825220/~ | 3.LitigationCost
vs Vatika complaint) complaint] .
le]ted EEEEESEEEERE] |
+
27.07.2019
2. CR/3938/2021 | Received | 1203, 29.10.2013 | 10.08.2015 TC-Rs. 1,14,14,655 1. Refund.
building A 2Compensation. |
Jatinder Singh (page 21 of [page no. 15 of AP- Rs. 59,83,928/- 3. Litigation
Badwal & Anr. complaint) complaint] Cost |
vs Vatika sEsssEEEEED l
Limited ‘
10.08.2019 |
2e)
i, CR/4251/2021 | Received | 2301, 30.09.2014 | 15.10.2015 TC-Rs. 1. Refund.
building A [page no.19 of 1,26,39,000/- 2Compensation. |
Parvesh Data & (page 43 of complaint] 3. Litigation
complaint) PRssswwmENl| Ap. Rs 77,21,477/- | Cost |
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The above-mentioned complaints were filed under section 31 of the Act

Anr. Vs. Vatika
Limited

read with Rule 28 of the rules by the complainants against the promoter
M/s Vatika Limited on account of violation of the builder buyer’s

agreement executed between the parties inter se in respect of said units

for not handing over the possession by the due date which is an
obligation on the part of the ﬁr@@oger under section 11(4)(a) of the Act
ibid apart from contractual -.dbliggtions. In some of the complaints,
issues other than refund or indépénderit issues have been raised and

consequential reliefs have been-:.sougﬁt.

It has been decided to treat the said complaints as an application for
non-compliance 61"; statutory obligati_ons on the part of the promoter/
respondent in terms of section 34(f) of the Act which mandates the
authority to ensure compliance of the obligations cast upon the
promoters, the allottees and the real estate agents under the Act, the

tules and the regulations made thereunder.

The facts of all thte complaints filed by the complainant/allottees are
also similar. However, out of the above-mentioned cases, the particulars
of lead cases bearing CR/3936/2021, titled as Rashmi Gupta versus
yatika Ltd. are being taken into consideration for determining the

rights of the allottee(s).

Unit and project related details

The particulars of unit details, sale consideration, the amount paid by
the complainant, date of proposed handing over the possession, delay

)period, if any, have been detailed in the following tabular form:
| Page 3 of 20
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CR/3936/2021, titled as Rashmi Gupta versus Vatika Ltd.

S. No. Heads Description !|
1; Name and location of the “Tranquil Heights Ph.-1" at Sector |
project 82A, Gurgaon, Haryana ]|
2 Nature of the project Group housing
3 Project area 11.218 acres 1|
4 DTCP license no. 22 0of 2011 dated 24.03.2011 valid |
upto 23.03.2019 |
5 Name of licensee M/s Stanway Developers Pvt.
| Limited & 3 others.
6. RERA Registered/ not ~|-Registered vide no. 359 of 2017 ared
registered 2 Fadmeasuring 22646.293 sqm. Valld
- “lpto 30.04.2021 4
;! Unit no. 11103, 11t floor, building A '
' & A% “(page no. 20 of complaint)
8. Unit area admeasuring: 111645 sq. ft.
(page no. 20 of complaint) |
10. Date of allotment 12.09.2014 (page 14 of Lomplamtj
11. Date ofbuﬂder buyer | 27.07.2015 (Page 17 of complaint) |
agreement : !
32 Possession clause 13.SCHEDULE FOR POSSESSION OF |
' ‘THE SAID APARTMENT |

The Developer based on its present |
n plans and estimates and subject to all

. . w-fJust. exceptions, contemplates to

. : complete  construction of the said

building/said Apartment within a |
period of 48 (Forty Eight) months |
from the date of execution of this
Agreement unless there shall be delay
or there shall be failure due to reasons |
mentioned in other Clauses 14 to 17 & |
37 or due to failure of Allottee(s) to pay |
in time the price of the said apartment |
along with all other charges and dues |
in accordance with the schedule of

payments given in Annexure -1 or as per |
the demands raised by the developer i
from time to time oy any failure on the |
part of the Allottee(s) to abide by any of |
the terms or conditions off this |
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agreement. Emphdgs; ‘
| supplied L
13. Due date of possession 27.07.2019 !

[Due date calculated from the date |
! of execution of BBA] |

11’4. Total sale consideration Rs.1,17,09,110/- '.
| y |
[as per SOA page no. 17 complaint] |

15. Amount paid by the Rs. 68,25,220/-
compiainant [as per SOA page no. 17 complaint| |
16. Occupation certificate Not obtained B
17. Offer of possession | Not offered s -

i
o, R

e
ol ¥

B. Facts of the complaint: Skt i

The complainant submitted as under: -

8. That the complainant in 'tl{e__ ﬁé_ar 2013 was looking to purchase a
property for reszﬁiglgé.ntial puhli.pOSé's. and was approached by the
r?spondent for purchasing a unit in the plotted colony being developed
by it named “Tranquil Heights” located at sector 82, Gurugram. The
respondent presenteda very rosy pictureof the project and assu red the
complainant that the project was going to be one of its kind with world
dlass facilities, luxury and comfort. Based on the representations made
by the respondent; fhe tompla{ina}lt bboked a unit in the project by
making an advance, payment of Rs. 6,00,000/- on 01.11.2013.
Thereafter, the respondent allotted a unitbearing no. 1 103A,onthe 11
floor in tower A admeasuring 1645 sq.ft. vide allotment letter dated
12.09.2014. It is pertinent to submit that the said allotment letter was
issued only after collecting a substantial amount of Rs. 26,12,145/- from
Ithe complainant towards consideration of the unit.

9. That after issuing the allotment letter dated 12.09.2014, the

| omplainant kept following up with the respondent seeking execution
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10.

11

of a buyer’s agreement with her. However, the respondent kept
extending the date of execution of the agreement under one pretext or
th¢ other. Only after a delay of more than 1 year from the date of
booking and collecting a substantial amount of Rs.33,21,469/- from the
complainant towards consideration of the unit, the respondent
ex!ecuted the buyer’s agreement dated 27.07.2015. The complainant
was utterly shocked to find that the agreement contained various one-
sided terms and conditions in the favor of the respondent. For instance,
as per clause 7 of the agreem:gjgl_t;;__th_e complainant was liable to pay
exorbitant interest@18% p.a".'%%n-' any delay in making payments
ereas on delay in prbvidi&pg{ﬁds'session of the unit, the respondent
as liable to comp.éh_sé;e the complainant merely @Rs. 7.50/- per sq.ft.
as per clause 18 of the agreement. However, the complainant could not
negotiate any of the one-sided and arbitrary terms and conditions of the
agreement as any disagreement thereof would have resulted in
cancellation of the ‘unit and forfeiture of the earnest money already
collected by the respondent. Thus, the complainant had no other option
but to sign on the dotted lines.
That as per clause 13 of the agreement ‘the possession of the unit was
promised to be offered within 48 months from the date of execution of
the agreement. Since the agreement was executed on 27.07.2015, the
possession of the unit was promised to be offered by 27.07.2019.
That as per annexure | of the agreement, the complainant had opted for
a construction-linked payment plan whereby the respondent was
obligated to raise demands on reaching the requisite stage of
~onstruction of the project. As per statement of account provided by the

respondent, the total consideration of the unitis Rs. 1,17,09,110/-. The
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complainant diligently made payments to the respondent as and when
de*'nands were being raised towards consideration of the unit under the
impression that the samewere being raised as per the construction
linked payment plan. The respondent has collected an amount of Rs.
68,25,220/- from the complainant towards consideration of the unit as
on 12.08.2020 and till date.

That the despite collecting a substantial amount towards consideration
ofithe unit, the respondent utterly failed to offer possession of the unit
within the promised time perioa*_é'é pér the agreement and till date. The
complainant kept following up with the respondent with respect to the
affirmative date of completlon of the project and offer of possession of

the unit. However, the respondent kept extending the promised date of

possession under one pretext or the other. As per the construction
status available on the website of the respondent it can clearly be seen
that the project is far from completion and the possession of the unit
cannot be anticipated to be offered in the near future. Despite an
inordinate delay of more than 2 years from the promised date of
possession the construction status of the project is still at a nascent
stage and is far from completion. Thus, owingto the inordinate delay in
providing possession of the unit, the entire purpose of booking the unit
in the project of the respondent has been frustrated.

That the complainant is a bona fide buyer and has made the booking
based on the representations and assurances given by the respondent
of providing timely possession of the unit. The possession of the unit
was promised to be offered by 27.07.2019. Despite an inordinate delay
of more than 2 years from the promised date of possession, the

construction status of the project is still at a nascent stage and the
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pobsessmn of the unit cannot be anticipated to be offered in the near
future. Therefore, the complainant seeks refund of the amount paid

al¢ng with prescribed rate of interest. Hence, the present complaint.

Relief sought by the complainant(s):

The complainant(s) has sought following relief(s):
l
(i) Direct the respondent to refund the entire amount paid by the

complainant along with interest at prescribed rate of interest

calculated from the date of receipt of the amount till the date the

P A
s'<:l-¢‘f§ . Vy
LR A

(ii) Direct the respondent to pay a-sum of Rs. 5,00,000/- towards

amount is refunded.

compensation for mental agony.

[i’ii) Direct the respondent to pay-a suml of Rs. 2,00,000/- to the

complainant:‘tOWards litigation costs.

Reply by the respondent

That the complaint has been preferred by the complainant before the
Authority, under section 31 of the Act, 2016, presenting scurrilous
allegations without any concrete or_credible contentions. Hence it is
liable to be dismissed as it s filed without any cause of action.

That the contents of the complaint herein, deliberately failed to me ntion
the correct/complete facts and the same are reproduced hereunder for
proper adjudication of the present matter. The complainant is raising
false, frivolous, misleading and baseless allegations against the
;l'espondent with intent to acquire unlawful gains.

That in around 2013, the complainant herein, learned about the project
and reportedly approached the answering respondent to know the

details of the said project. She further inquired about the specification
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|

and veracity of the project and was satisfied with every proposal
deemed necessary for the development of the project.

ThPt after having keen interest in the above said project launched by
the respondent i.e., “Tranquil Heights”, the complainant upon her own
examination and investigation desired to purchase a flat in the year
2013 and approached the respondentand on 01.11.2013, booked a unit
bearing no. 1103 admeasuring super area 1645 sq.ft. for a total sale
consideration of Rs. 1,17,09,110/-.

TI‘L‘It the builder buyer agreei_:ix?_én_t* dated 27.07.2015 was executed
between the parties for the umtbearmg no. 1103, admeasuring super
area 1645 sq.ft. for atotal sale consideration of Rs. 1,17,09,110/- as
mentioned under the clause 1 of the é.gre'ement. As per clause 13 of the
agreement in the gfghlplaint, the due date forhanding over of possession
to the complainant was within 48 months from the date of execution of
the buyer’s agreement. Accordingly, the handing over of possession was
supposed to be delivered on or before 27.07.2019. However, the
possession of a unit was subjéct-to the consideration of clause 14-17 &
37 of the agreement. It is.to be noted, that the complainant had merely
paid an amount of Rs. 68,25,220/-‘again3t the total sale consideration
of Rs. 1,14,14,655/-.

It is pertinent to bring into the knowledge of this authority that as per
the agreement so signed and acknowledged by, the respondent
provided and estimated time period of 48 months for completing of the
cémstruction for the project i.e., “Tranquil Heights”, and the same
could not be proceeded further and was stopped in the mid-way due to
various hindrances in construction of the project and which were

unavoidable and purely beyond the control of it. Further, it is pertinent
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to jnention that the project could not be completed and developed on
tinle due to various hindrance ssuch as government notifications from
tl:le to time force majeure conditions, breakdown of Covid-19
pandemic, laying of GAIL pipe line, acquisition of sector road land
palg'cels in the township and other such reasons stated above and which
mil;serably affected the construction and development of the above said
prlbject as per the proposed plans and layout plans, which were
urtavoidable and beyond the control of it.

That the respondent after fa-ilﬁi*éi">to-%;'_c0mplete the project as per the
proposed plan and layout plai‘i due to the aforesaid reasons elaborately,

filed a proposal bearmg ‘InRe: Regd No. 359 of 2017 dated 17.11.2017,

for the De-Registration of the Project “Tranquil Heights”, and
settlement with existing allottees before the registry of this authority
on 30.09.2022. The intention of the respondent is bonafide and the
above said proposal for de-registration of the project is filed in the
interest of the allottees of the project as it could not be delivered due to
various reasons beyond the control/of the respondent as stated above.
Hence, the complaint.under reply is liable may kindly be tagged along
with proposal for de-registration of the project “Tranquil Heights” filed
by the respondent and the same be kept pending the re-registration
proposal comes to finality.

All other averments made in the complaint were denied in toto.

Coples of all the relevant documents have been filed and placed on
fecord Their authenticity is not in dispute. Hence, the complaint can be
[decxded on the basis of those undisputed documents and submission
made by the parties.
Jurisdiction of the authority
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The authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons given

below.

E.I Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for
all purpose with offices situated in'Gurugram. In the present case, the
project in question is situate_c_l___'_j_grithin the planning area of Gurugram
District. Therefore, the autho;bi;t\j?'f%%é}éomplete territorial jurisdiction to
deal with the present-complaint. 2

I Subject matter jurisdiction
Sd|sction 11(4)(a) of the Act, 2016-provides that the promoter shall be
responsible to the é__llottee as per agreement for sale. Section 11 (4)(a) is

reproduced as hereunder:
Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance
of all the apartments, plots or buildings, as the case may be, to the
allottees, or the comman areas to the association of allottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

|
Further, the authority has no hitch in proceeding with the complaint
and to grant a relief of refund in the present matter in view of the

judgement passed by the Hon'ble Apex Court in Newtech Promoters
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and Developers Private Limited Vs State of U.P. and Ors. ”SCC Online
§C 1044 decided on 11.11.2021 and followed in M/s Sana Realtors
Private Limited & others V/s Union of India & others SLP (Civil) No.
13005 of 2020 decided on 12.05.2022 wherein it has been laid down

as under:

“g6. From the scheme of the Act of which a detailed reference has been made
and taking note of power of adjudication delineated with the regulatory
authority and adjudicating officer, what finally culls out is that although
the Act indicates the distinct expressions like ‘refund’, ‘interest’, ‘penalty’
and ‘compensation’, a conjoint re_adi'?:g of Sections 18 and 19 clearly
manifests that when it comes to refgnﬁ of the amount, and interest on the
refund amount, or directing payme,ggtgf interest for delayed delivery of
possession, or penalty and interest thereon, it is the regulatory authority
which has the power to examine and'd_etermine the outcome of a complaint.
At the same time, when'it comes tiﬁ a question of seeking the relief of
adjudging compensatib:; qnod interest thereon under Sections 12, 14,18 and
19, the adjudicating gﬁiqer exclusively has the power to determine, keeping
in view the collective reading of Section 71 read with Section 72 of the Act.
if the adjudication under Sections 12, 14, 18 and 19 other than
compensation as envisaged, if extended to the adjudicating officer as
prayed that, in ourwiew, may intend to expand the ambit and scope of the
powers and functions.of the adjudicating officer under Section 71 and that
would be against the mandate of the Act 201 6.

28. Hence, in view of the authoritative pronouncement of the Hon'ble

Supreme Court in the matters detailed above, the authority has the
jurisdiction to entertain a complaint seeking refund of the amount and
interest on the amount paid by an allottee.

G. Finding on the objections raised by the respondent.

G.1 Objection w.r.t. force majeure.

29. |The respondent-promoter alleged that grace period on account of force
majeure conditions be allowed to it. It raised the contention that the
construction of the project was delayed due to force majeure co nditions

such as, shortage of labour, various orders passed by NGT, weather
Page 12 of 20
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conditions in Gurugram and non-payment of instalment by different
alltttees of the project etc. But all the pleas advanced in this regard are
devoid of merit. The buyer’'s agreement was executed between the
pa%ties on 27.07.2015 and as per terms and conditions of the said

27.07.2019. The events such as various orders by NGT and the weather

aoreement the due date of handing over of possession comes out to be
candition of Delhi NCR region, were for a shorter duration of time and

re not continuous as therg:;z‘s_ .a.v__delay of more than three years
and even some happen}ng aﬁe;;luedateof handing over of possession.
There is nothing o_nf'géco'rd’ thhtthé respondent has even made an
application for grant of oécupation certificate. Hence, in view of
aroresaid circumétggn(;:es, no periqd grate period can be allowed to the
respondent- builaér. Though some allottees may not be regular in
paying the amount, due but the interest of all the stakeholders
concerned with the said project cannot be put due to fault of on hold the
allottees. Thus, t}{g promoter-respondent cannot be given any leniency
on based of aforeéaid reasons. It is well settled principle that a person
¢annot take benefitof his own wrongs.
Ifks far as delay in construction due to outbreak of Covid-19 is concerned,
:Hon’ble Delhi High Court in case titled as M/s Halliburton Offshore
iS‘ervices Inc. V/S Vedanta Ltd. & Anr. bearing no. 0.M. P (I) (Comm.)
no. 88/ 2020 and lAs 3696-3697/2020 dated 29.05.2020 has

observed that-
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“69. The past non-performance of the Contractor cannot be

condoned due to the COVID-19 lockdown in March 2020 in India.

The Contractor was in breach since September 2019.
Opportunities were given to the Contractor to cure the same

repeatedly. Despite the same, the Contractor could not complete

the Project. The outbreak of a pandemic cannot be used as an

excuse for non- performance of a contract for which the

deadlines were much before the outbreak itself.”

31. The respondent was liable to complete the construction of the project

and the possession of the said unitwas to be handed over by
27.07.2019 and is claiming benefit.of lockdown which came into effect

on 23.03.2020 whereas the duéﬁ'ﬂate of handing over of possession was

much prior to the event of outbreak of Covid-19 pandemic. Therefore,

le authority is of the view thit outbreak of a;pandemic cannot be used
s an excuse for non~performance of a contract for which the deadlines

vLere much before the outbreak itself and for the said reason, the said
time period is not.eéxcluded while calculating the delay in handing over

possession.
|

G. Findings on the relief soughi by the complainant(s).

Relief sought by the complainant: The complainant(s) has sought
following relief[s):ﬁ"_

i. Direct the respondent to reund the entire amount paid by the
complainant along with interest at prescribed rate of interest
calculated from the date of receipt of the amount till the date the
amoun is refunded.

ii.  Direct the respondent to pay a sum of Rs. 5,00,000/- towards
compensation for mental agony.

iii.  Direct the respondent to pay a sum of Rs. 2,00,000/- to the

complainant towards litigation costs.
Page 14 of 20
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The complainant booked a unit bearing no. 1103, tower A admeasuring
1645 sq. ftin the above-mentioned project of respondent and the same
led to execution of buyers’ agreement on 27.07.2015. She paid the
respondent a sum of Rs. 68,25,220 /- against the total sale consideration
ofRs.1,17,09,110/-, but due to misrepresentations w.r.t. the project she
did not pay the remaining amount and is seeking refund of the paid-up

amount besides interest from the respondent. Section 18(1) of the Act

reproduced below for ready reference:

12

i

w

SRR
i 3 g h:

Section 18: - Return of amount and compensation
18(1). If the promo(:ef.fai!s to complete or is unable to give possession
of an apartment, plot, or-building.- g
(a)in accordance with the terms of the agreement for sale or, as the
case may be, duly completed by the date specified therein; or

(b) due to discontinuance of his business as a developer on
' account of suspension or revocation of the registration under this
Act or for any otherreason, u
he shall be liable on demand to the allottees, in case the allottee
| wishes to withdraw. from the project, without prejudice to any
' other remedy available,.to return.the amount received by him
in respect of that apartment, plot, ‘building, as the case may
be, with interest at such rate as may be prescribed in this
behalf including compensation.in the manner as provided under
this Act: R /
Provided that where an allottee does notin tend to withdraw from
the project, he shall be paid, by the promoter, interest for every
month of delay, till the handing over of the possession, at such rate
as may be prescribed............ (Emphasis supplied)

Clause 13 of the buyer’s agreement dated 27.07.2015 provides for
schedule for possession of unit in question and is reproduced below for

the reference:

13. SCHEDULE FOR POSSESSION OF THE SAID APARTMENT

The Developer based on its present plans and estimates and subject
to all just exceptions, contemplates to complete construction of the
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said building/said Apartment within a period of 48 (Forty Eight)
months from the date of execution of this Agreement unless
there shall be delay or there shall be failure due to reasons
mentioned in other Clauses 14 to 17 & 37 or due to failure of
Allottee(s) to pay in time the price of the said apartment along with
all other charges and dues in accordance with the schedule of
payments given in Annexure -1 or as per the demands raised by the
developer from time to time oy any failure on the part of the
Allottee(s) to abide by any of the terms or conditions off this
agreement. Emphasis supplied

Entitlement of the complainant for refund: The respondent has
proposed to hand over the possession of the apartment within a period

of 48 months from date of exécjiti-dn‘bf builder buyer’s agreement. The
%{f;wk %

builder buyer’s agreement was’e_}{e,ciited inter se parties on 27.07.2015

and therefore, the due date of possession comes out to be 27.07.2019.

Itllis not disputed{thzi’t the complainant is an allottee of the respondent
h%wing been allotted a unitno. 1103, 11% floor, building A admeasuring
1(:545 sq. ft. of the _proj'ect known as Tranquil Heights, Phase I, Sector
8]|2A, Gurugram for a total sale consideration of Rs. 1,17,09,110/-. The
respondent in the reply has admitted that the project could not be
delivered due tofva;ioué reéébné and has filed a proposal for de-
registration of the project in question. As of now, there is no progress of
piroject at the site"and the same has been abandoned. Moreover, a
proposal for settlement with the exiting allottees of the project has been

led before the Authority on 30.09.2022. So, the complainant is right in
»L’ithdrawing from the project and seeking refund of the paid-up amount
besides interest as the promoter has failed to raise construction as per

nthe schedule of construction despite demands being raised and the
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project being abandoned as per its own version. Thus, the case squarely
falls under sub clause b of section 18(1) of the Act, 2016 providing as
under:

18. Return of amount and compensation. -

18(1)(b) due to discontinuance of his business as a developer on
account of suspension or revocation of the registration under this
Act or for any other reason,”

Further in the judgement of t_he.._l-lon’ble Supreme Court of India in the
cases of Newtech Promoters qﬁ&ﬁe?elopers Private Limited Vs State

of U.P. and Ors. reiterated ii;"’izasé of M/s Sana Realtors Private

%

Limited & other Vs Union of 'Ii;gdia & others (supra) it was, observed

as under:

| ™
| 25. The unqualified right of the dllottee to seek refund referred Under

| Section  18(1)(a) and Section 19(4) of the Actiis not dependent on

any contingencies or stipulations thereof. It appears that the

legislature has'€onsciously provided this right of refund on demand

as an unconditionalabsolute right to theallottee, if the promoter fails

to give possession of the apartment, plot or building within the time

stipulated under the terms of theagreement regardless of unforeseen

events or stay orders of the Gourt/Tribunal, which is in either way not

attributable:to the allottee/home buyer;the promoter is under an

obligation to refund the amount on demand with interest at the rate

prescribed by the State Government including compensation in the

manner provided under-the Act with the proviso that if the allottee

does not wish to-withdraw from the project, he shall be entitled for

| interest for the period of delay till handing over possession at the rate
prescribed.

The promoter is responsible for all obligations, responsibilities, and
functions under the provisions of the Act of 2016, or the rules and
regulations made thereunder or to the allottee as per agreement for sale

under section 11(4)(a) of the Act. The promoter has failed to complete

or unable to give possession of the unitin accordance with the terms of
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agreement for sale or duly completed by the date specified therein.
Accordingly, the promoter is liable to the allottee, as she wishes to
wikhdraw from the project, without prejudice to any other remedy
av%ilable, to return the amount received by it in respect of the unit with
interest at such rate as may be prescribed.

Admissibility of refund along with prescribed rate of interest:
Sdction 18 of the Act read with_,rlul'_loe 15 of the rules provide that in case

the allottee intends to withd'ra_\/;;_fi:Qm the project, the respondent shall

refund of the amount paid by Iﬁéia‘llottge in respect of the subject unit

le 15 has been reptoduced a.s under:

Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of section 19]
For the purpase of proviso to section 12; section 18; and sub-sections
(4) and (7) of section 19, the “interest atthe rate prescribed” shall be
the State Bank of India highest marginal costof lending rate +2%.:
Provided that in case the State BankofIndia marginal cost of lending
rate (MCLR) is not in use;.it shall be replaced by such benchmark
lending rateswhich the State Bank of India may fix from time to time
for lending to the general public

:Eth interest at prescribed rate as provided under rule 15 of the rules.
|
|

The legislature in its wisdom in the subordinate legislation under

tlhe provision of rulea5 of the rules, has determined the prescribed rate
of interest. The rate of interest so determined by the legislature, is
easonable and if the said rule is followed to award the interest, it will
nsure uniform practice in all the cases.

Consequently, as per website of the State Bank of India ie,

https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
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on date i.e., 21.03.2023 is 8.70%. Accordingly, the prescribed rate of

interest will be marginal cost of lending rate +2% l.e,, 10.70%.

The authority hereby directs the promoter to return the amount
received by him i.e,, Rs. 68,25,220/- with interest at the rate of 10.70%
(the State Bank of India highest marginal cost of lending rate (MCLR)
applicable as on date +2%) as prescribed under rule 15 of the Haryana
Re'lal Estate (Regulation and Development) Rules, 2017 from the date of
each payment till the actual date of refund of the amount within the
timelines provided in rule 16‘off%i-1é'7rules ibid.

Litigation expenses & compensation

The complainant is. also seekmg &Ifgéjief w.r.t. litigation expenses &
compensation. Hoﬁfbie Suprerﬁe C_ourt of India in civil appeal nos. 6745-
6749 of 2021 titl;edﬂ,. as M/s Newtech Promoters and Developers Pvt.
Ltd. V/s State of Up & Ors. (supra), has held that an allottee is entitled
tg claim compensation & litigation charges under sections 12,14,18 and
section 19 which is to-be decided by the adjudicating officer as per
section 71 and the quantum of compensation & litigation expense shall
be adjudged by th__é adjudicating:ofﬁcer having due regard to the factors
mentioned in section 72. The -adjudicating officer has exclusive
j}llrisdiction to deal-with the complaints in respect of compensation &
1égal expenses. Therefore, the complainant is advised to approach the
at:djudicating officer for seeking the relief of litigation expenses
Directions of the authority

tlﬂence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of
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obligations cast upon the promoter as per the function entrusted to the

authority under section 34(f):

i. | The respondent-builder is directed to refund the paid-up amount
received from each of the allottee(s) deposited by them against their
allotted units along with interest at the prescribed rate of 10.70%
per annum from the date of each payment till the date of actual
realization within the timeline as prescribed under rule 16 of the

Rules, 2017.

ii.| A period of 90 days is glven;totbe respondent to comply with the
directions given in this order and failing which legal consequences

would follow | s

i

23. These directions shall mutatis mutandis apply to the cases mentioned in

para 3 of this order:;
24. The complaints stand disposed of. True certified copies of this order be
placed on the files of each case.

25. Files be consigned to registry.

# _—
L W T Ny —
$ayyéev Kumar Arora Ashok Sa Vijay Kumar Goyal
Member j Member
21.03.2023

Haryana Real Estate Regulatory Authority
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