HARERA

Complaint no. 4273 of 2021 & 438 of 2022
&2 GURUGRAM

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Reserved on: 08.02.2023
Date of 05.04.2023
pronouncement:- ol
| Namc of the Builder M3M India Pvt. Ltd
Project Name M3M International Financlal Centre, Senor-ﬁh,
— Gurugram
$.no. | Complaint No. Complaint title Attendance
1. | CR/4273/2021 i) Amit Garg HUF Shri Suveer Gaur
iy  Mrs, S@ntash Gupta Ms. Shriya Takkar

iii) qu&hﬂpq Gupta
iv) Mm *ﬂishwamhhar Dayal

~ Gupta |
F L ‘Es' ' \
/% MBM lndia Pvt, Lrd
f . __2 Gentlé Realtors Pvt: Ltd.
2. | CR/438/2022 | . 1] Amtt Garg HUOF Shri Suveer Gaur
et U) .| Mis. Santosh Gupm Ms. Shriya Takkar

iif)”  Mrs. Shilpa Gupta £
v, | ML Blshwambhar Dayal
D .Gupta .
VS, ANV
1 M3Mindia P"U’T Ltd
2, Gentle Realtors Pvt. Ltd.

CORAM: N » ~TY AN

..ShriﬁsshnkSangwan U NN Member |

ORDER

1. This order shall dispose of both the complaints titled as above filed
before this authority under section 31 of the Real Estate (Regulation
and Development) Act, 2016 (hereinafter referred as “the Act™) read

with rule 28 of the Haryana Real Estate (Regulation and Development)
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HARERA L

— Complaint no. 4273 of 2021 & 438 of 2022
@ GURUGRAM '

1

Rules, 2017 (hereinafter referred as "the rules”) for violation of section
11(4)(a) of the Act wherein it is inter alia prescribed that the promoter
shail be responsible for all its obligations, responsibilities and functions
to the allottees as per the comfort letter executed inter se between

parties.

7 There are two complaints filled by the complainants against the allotted
units wherein besides seeking 1o set aside the cancellation of the allotted
Jnits, other reliefs like handaver; nf pussessmn, not to create any third-
party rights, payment of munthly rebate and execution of builder buyers
agreement of the unit have been snught.- Since both the complaints are
related to the same units and are between thejsame parties, the same are
ordered to be consultdated The cnmplamt bearing no. 4273 of 2021
titled as Amit Garg and others Vs. M3M India Private Limited is

treated as a lead cases
A. Project and unit related details

3. The particulars of the project, the details of sale consideration, the
amoeunt paid by the cump]amants,ﬁdate ﬁfhprﬂpnsed handing over the
possession, delay’ -permd if any, have been detaﬂed in the following

tabular form.

[

ETParticulars N ]Detaiis i _I|
\i. _Name of the project M3M International _Fi;\ar;ci;]

i | Centre, Sector-66, Gurug—rT_J
||2. Unit nos. 3002A and 30028, 309 floor, |
L Tower-1 |
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HARERA
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Complaint no. 4273 0f 2021 & 438 of 2022

3 Tentative carpet area

1211.81 sq. ft.

(As per provisional letter on page
28 of the complaint)

1250.45 sq. it

(As per provisional letter on page
29 of the complaint)

Tentative super area

' [ﬁs per provisional letter on page
3 L"E of the complaint)

" I."l 2213.65 sq. ft.

| (As per provisional letter on page
{129 ofthe complaint)

2261.89 sq. ft.

4. | Total sale consideration

Rs.1,40,23,718/-

(As perjprovisional letter on page
28 of theicomplaint)

O |
Rs. 1,37,24,630/-

(As.per provisional letter on page |

_ 29_uf‘.the complaint) |

5. | Amount paid bm

complainants ;” ™ |

Rs.:i?ﬁ‘;nn,nou /-

(As stated by the complainants on
page 4 of the complaint)

6. Cancelation letter issued by the
respondent on

29.11.2021
(Page 39 of the reply)

B. Facts of the complaint

4. The complainants made the following submissions in the complaint:
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HARERA

= GURUGRAM

Complaint no. 4273 of 2021 & 438 of 2022

i, That the complainants are the prospective co-owners of

commercial office space nos. 3002A and 3002B in the project

M3M international

finance centre situated at sector 66,

Gurugram (hereinafter referred to as the "Subject Property”

admeasuring 2213.65 5q. Ft and 2261.89 Sq. Ft. respectively.

ii. That the subject properties were booked in the joint name of Mrs.

Santosh Gupta, Mrs. Shilpa Gupta, Bishwambhar Dayal Gupta,

Amit Garg HUF and Khushal Slngh

iii. That the total cnns1derahun fur.;!.he subject properties (Unit No.

3002 A and Unit Ne. BDDZ B] was decided as Rs. 1,37,24,630/-

and Rs. 1,40,23 ?13[ I'ES[}ECtWEl}' -:rut of which Rs. 35,00,000

against each unit was payable on.or be,fq_re 16.11.2020 whereas
< T

the remainin"g cnnsideratipn"ﬁf Rs. 1,0523,718 and Rs.

1,02,24,630 réfS]_"JECIiUEI}F was payable on the issuance of the

notice of offer, fcur possession,

iv. That accordingly the complainants pald;the consideration to the

respondent in the following manner;

| Date o ﬁame” ‘"ﬂ.inm::m UTRNo.
12.08.2020 | -|-Santosh Gupta Rs1.00,000/- | SBIN120225
608134
12.08.2020 Bishwambhar fts 1,00,000/- | BARBB20225
Dayal Gupta &0
5
20.08.2020 Shilpa Gupta Rs 1,00,000/- | Ref B
0233150524
16
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HARERA
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Complaint na, 4273 of 2021 & 438 of 2022

14.09.2020 Bishwambhar | Rs7,75.000/- BARBB20258
Dayal Gupta Q0G0

4
14.09.2020 Santosh Gupta Rs 7,75,000/- SBIN320258

772305
15.09.2020 Amit Garg Rs 34,00,000/- SBIN420259

(HUFA/C) 563527
e

R 51.,”
That the receipt of the pay:;ﬁents made by the complainants were
duly acknnwledged by the respnndent vide an e-mail dated
11.11.2020 wherem the respunr_lents confirmed that the
cnmpiamants had ‘booked 2 umts in the sau:l project and that unit
hos. 3002A and 3002B on, 307 Floor in Tower 1 were being
provisionallyallotted to the mnip!all'narits

vi. That subsequently, the respandents lssued two undated comfort
letters regarding the sub]ect property hawng a tentative Carpet
Area of 1250.45 Sq. Ft (116.17 Sq. Mtrs.) and tentative Super Area
of 2213.65 Sq. Ft. (2055, Mtrs)) at Tnﬁa]__tﬁhsideratinn value of Rs.
1,37,24,630.00plus applicable-Taxes.

vii. That as a part’ of-the commerciél ‘understanding between the
complainants and respondents, the aforesaid comfort letters
provided that after the payment of INR 35,00,000 against each unit,
the complainants were entitled to receive a monthly rebate of INR
52.498 and INR 52,508 respectively till the issuance of the notice of

offer of possession. That as per the agreed terms and

acknowledgment in provisional booking letter the respondent
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Complaintno. 4273 0f 2021 & 438 of 2022

started transferring the entitled monthly rebate amount of Rs.

52,508/- inte the accounts of the complainants. The details of the

rebate received by the complainants from 17.11.2020 ¢to
07.06.2021 are as follows:

AMIT GARG HUF
Date Amount UTR No.
05.01.2021 17,501 CHEQUE ICI 400229022-
-,_' .L', . | 950633 110002555
05.01.2021 #.* " | CHEQUE IC1 400229022-
3 i’f’rw § i’f_ 950636 110002555
11.05.2021 s A »xu,s‘oﬁ[ A, CHEQUE[CI 400229022-
N7 =E N 1634 121002103
11.05. ZUEL’ > dhr 1-?.49.&;-; WE 1CI 400229022-
{ AL &Ea:-' 121002103
07062021 7 || 1?493{ | -_‘"caEQUE IC[ 400229022
\% N I 95&5}8 302002076
07.06.2021 “*(:‘Lr‘ . 1;,5:}1; L Fﬁ ﬁ;QUEIEI 400229022-
35 302002076
Total 104 99? |. lil
r wl B .
HARER?
SHILPAGUPTA N
Date ‘ 1 ‘Amount UTR No.
17.11.2020 26,830/ CLG/682431/161120/ICIC]
BANK
17.11.2020 27,413/- CLG/682427/161120/ICIC]
BANK
16.12,2020 17,498/- CLG/717088/151220/ICIC!
BANK
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HARERA

Complaint no. 4273 of 2021 & 438 of 2022

e GURUGRAM
16.12.2020 17,498/- CLG/717096/151220/ICICI |
BANK
01.02.2021 17,498/ CLG/717089/010121/iCICI
BANK
01.02.2021 17,498 /- CLG/717097/010121/ICICI
BANK
08.02.2021 17,498/- CLG/767451/060221/ICICI
B BANK
03.03.2021 17,498~ CLG/767452/020321/ICICI
:”T'?f BANK
15.03.2021 CLG/684147/120321/ICIC
BANK
Total
SANTDSHGUFiﬁ:?] \gf
1zl AN I L 1S
Date ‘H?i | Aﬁmt'ﬁnt B y‘bj UTR No.
17.11.2020 \° [\ | 13418/ BB/CHQ DEP/682430/M3M

\ 3 I“v-.\ ,L_l/ 15.“/ INDIA PVT
ITE “T' *$ {"  LTDA.CICLBANKING
17.11.2020 1%7%:1;. -}IE-E,-’}.-}‘IQ DEP/682426/M3M
}} A AN :LJ E%NEME“~
~lLiDL/D LL;TE[{_}’I.C.I,C.I.BANKING
16.12.2020-_ ' | ‘8,751/-~ | /| BB/CHQ DEP/7170%4/M3IM
INDIA PVT LTD/I.C.1.C..LBANK
16.12.2020 8,751/ BB/CHQ DEP/717086/M3M
INDIA PVT LTD/1.C.L.C.LBANK
01.01.2021 8,751/- BB/CHQ DEP/717087/M3M
INDIA PVT LTD/1.C.LC.LBANK
01.01.2021 8,751/ BB/CHQ DEF/717095/M3M

INDIA PVT LTD/1.C.L.CLEBANK

I
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HARERA

b CURUGRAM Complaint no. 4273 of 2021 & 438 of 2022
05.02.2021 8,751/ BB/CHQ DEP/767449/M3M
[NDIAN PVT
LTD/1.C.1.C.LBANKING COR
01.03.2021 8,751/- BB/CHQ
DEP/767450/M3M/LC1.C LB
ANKING CORPORATIO
12.03.2021 17,506/ BB/CHQ
DEP/684146/M3M INDIA P
320 L/1.C.LCLBANKING
03.04.2021 %@?T’; BB/CHQ DEP,/768658/M3M
RS | INDIAPL/LCLCIBANKING
03.04.2021 Qﬁ,iﬁ%{fﬁ ‘BBKCHQDEP{?&EBBZ;MSM
f 7 % E_’ __'___E, m}m PRIVATE/LCLCIBAN
mnrzuzl 2 | B,753/- *qunﬁpﬁﬁﬂaaamam
ng ‘ e b I}QIH?RWATE{I{LIEI BAN
03.05.2021 T | A 87514 | ‘--B'B,f(:HQ DEP/768659/M3M
\7 | | " | /INDLA PRIVATE/I.CLCLBAN
01.06.2021 \\"JLS,';_""»B;‘E_SBJ{— , ,»‘}:J%HBICHQ DEP/768684/M3M
NITE Re " /INDIA PRIVATE/LCLCLBAN
oros.202L [ af;;%f-w TLHB,-"C‘%HQ DEP/768660/M3M
1A N E X
LTD/1.C.I.C.LBANKING
A IZRAN/
SIS UNTINM
Total Rs.1,49, 652;’
BISHWAMBHAR DAVAL GUPTA
Date Amount UTR No.
17.11.2020 13,418/ BB/CHQ DEP/682432/M3M

INDIA PVT/1.CL.C.LBANKING
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= GURUGRAM

17.11.2020 13.710/- BB/CHQ DEP/682428/M3M
INDIA PYT/1.C.).C.LBANKING

16.12.2020 8,751/ BB/CHQ DEP/717098/M3M
[NDIA PVT LTD/I.C.1C.LBANK

16.12.2020 8,751/ BB/CHQ DEP/717090/M3M
INDIA PVT LTD/LC.L.C.1.BANK

01.01.2021 8,751/- BB/CHQ DEP/717091/M3M
[NDIA PVT LDT/LC.I.C.LBANK

01.01.2021 BB/CHQ DEP/717099/M3M
[NDIA PVT LTD/).C.L.C.LBANK

05.02.2021 Z BB/CHQ DEP/767453/M3M

e LA 1 N\ [NDIA PVT

?é | ‘; . | LTD/LCLCIBANKING COR
01.03.2021 « | 8,751/ EBTEHQDEW?&MSMMWL
| -;2 l AN | Y | LaLB_ﬂNKINu CORPORATIO
12.03.2021 r_'_'* *51 { 17506/- 1 1) BB;rHQ DEP/684148/M3M
‘-,._L‘%:' | | 1}/ /s INDIA P L/LC.LCLBANKING
03.04.2021 "~.."=~ _“*-8 ?51; - "B‘BJCHQ DEP/76B688;M3M
{ GM >"‘1n’fNDm PRIVATE/I.C.|.C.L.BAN

03.04.2021 3?' . BB/CHQ DEP/768664/M3M
-45 A ﬁ [;il'if)té PRIVATE/I.C.L.C.LBAN

03.05.2021 _ 8 ?53;, ~ — |, BB/CHQDEP/768665/M3M

& S0 [ INpla pvT LTD/ACLC LB
03.05.2021 H,?Slj— BB/CHQ DEP/768689/M3M

[NDIA PVT LTD/I.C.LCLB
01.06.2021 8,753/- BB/CHQ DEP/768690/M3M

[ND1A P LTD/I.C.1.C..BANKING
01.06.2021 8,751/ BB/CHQ DEP/768666/MIM
INDIA P LTD/1.C.L.C.I. BANKING
Total |Rs.1,49,652 /-
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Complaint no. 4273 of 2021 & 438 of 2022

=% GURUGRAM

viii, That the respondents kept paying the monthly rebate to the
complainants till the month of June 2021. However, thereafter,
for reasons best known to the respondents, the respondents
stopped paying the monthly rebate to the complainants, The
same was despite the fact that the complainants have already
paid the provisional amount of Rs, 35,00,000/- each for 30024
and 3002B which made, thEr_.g eligible to receive the monthly
rebate amount of Rs. 52 SEIB.{ and Rs. 52,498/-.

ix. That aggrieved with, the| conduct uf the respondents, the
complainants sént mu!tlp]e remlnders to the respondent
through emalls~between the month of July 2021 and October,
2021 but thE respondent failed to re5pnnd to the same and
continued to dlsregard the cﬂmplamants request of paying the
monthly rebate_ ‘amount as promised in the comfort
letter /provisicnai bookingletter.

x.  That the above constrained. the “complainants to send legal
notices dated 05.08. 2[121 and 08.08.2021, asking the responhdent
to re-initiate the payment of monthly rebate amounts and
compensate for the defaults committed by them and to comply
with the terms and conditions of the comfort letters issued by the
respondent to the complainants. That when the respondent
failed to reply to the above-mentioned legal notices sent by the
complainants, the complainants sent reminder notice dated

19.09.2021.
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@ GRUGRAM

xi.

xii.

Xiii.

Comglaint no. 4273 of 2021 & 438 of 2022

That subsequently, vide their letter dated 13.10.2021, the
respondent sent a short reply to the legal notices sent by the
complainants in which the respondent justified the non-payment
of monthly rebate on the basis of an ongoing investigation by the
EOW against one of the joint purchasers, i.e., Kushal Singh. The
respondents further informed the complainants that the EOW
has allegedly directed the respondents not to deal with the
subject property. AR

1t is humbly stated that_.._té;iﬁj@?iiiplainants have ne knowledge
about the current whEi'ea:Imu'ts. of oie.of the joint purchasers, i.e,,
Kushal Singh ot {’hevaﬁhus spurﬂes nflus income. Furthermore,
the instant cau‘lplamants have paid-ﬁhelr shares of the
consideration n'u:llwdu::ﬂl;,,r -separately frﬂm Kushal Singh.
Accordingly,’ the respondents ought not to have stopped the
monthly rebates due to the cnmplamantsherem owing merely to
the pendency of an,investigation ,agamst one of the joint
purchasers, whereif Kush';alifs.i'nﬁﬁhas not even been pronounced
guilty by any cottrt of law. Moreover, the instant complainants
are even willing to re-tender to the re"'spibndents herein, all /any
consideration alréady paid by Kushal Singh to the respondents
herein to receive a clear and undisputed title to the subject
properties.

Thus, owing to the above, the complainants have a legitimate
expectation to receive the agreed monthly rebates and receive
the possession of the subject property. Therefore, in view of the

above said facts it is evident that the respondent has grabbed the
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hard-earned money of the complainant causing wrongful loss to
the complainant and the same act of the respondent is not
sustainable in the eyes of law and the complainant deserves to
get compensation claimed in the instant complaint on the wrong
and illegal action of the respondent, Therefore, in view of the
above said facts and circumstances of the case, the present

complaint deserves to succeed.

The complainants are seeklngthe following relief:

The complainants have scnught-foiim;.rl.ng relief(s):

a)

b)

Direct the respnndent to handnver the_possession of the unit
nos. 3002A and 3002B!to the c:::rnplamants on completion in
project M3M International Finance Centre situated at Sector 66
Gurugram; and

Direct the respondent to not create any third-party interest in
the unit allotted to the complainants [sﬁbject property}); and
Direct the respondent /to execute builder buyer agreement in
terms of section 13 of the act, and

Direct the respondentito immediatelyre-initiate the payment of
monthly rebate jamounts' and compensate for the defaults
committed by respondent; and’ "

Direct the respondent ta pay the arrears of monthly rebate
amount from July, 2021 pendente lite along with interest @
24%; and

Hold the respondents guilty of indulging into unfair practices

and providing deficient services to the complainants and award

a compensation of Rs.70,00,000 with interest @ 24%.
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D. Reply filed by the respondent
6. The respondent had contested the complaint on the following grounds:

i. That the present complaint is liable to be dismissed solely on the
ground of non-joinder of necessary party. It is humbly submitted
that the present complaint has been filed in the name of the
complainants who have deliberately chosen not to make the one of
the co-allottee, namely Khushal Singh a party to the present
complaint. Thus, the cumpl_:alnt 15 clearly defective in nature and is
liable to be dismissed n’n'ﬁl&ﬁﬁund of non-joinder of necessary
party. That as pertheﬁdtgmﬂ%ofaﬂurtee under the Act, Mr.
Khushal Singl_}'"fﬂl":;:undé;:,fh_e_:&ﬁﬁniﬁpn pfian allottee and thus his
name shnuld'l be included in the array bf-'parties. That the Hon'ble
Apex Court in'CHIEF CONSERVATOR OF FORESTS GOVT. OF AP
vs Collectors .Ia;ni:[ ORS (2003 I['_3] SCE 472 has categorically held
as under: ¥

in giving description of a party it will be useful to remember the
distinction between misdescription or misnomer of a party and
misjoinder or non-joinder of a party suing or being sued. In the
case of misdescription of a party, the court may at any stage of the
suit/proceedings permit correction of the cause title so that the
party before the court is correctly described; however a
misdescription of a party will not be fatal to the maintainability of
the suit/proceedings. Though Rule 9 of Order I of C.P.C. mandates
that no suit shall be defeated by reason of the misjoinder or non-
joinder of parties, it is important to natice that the proviso thereto
clarifies that nothing in that Rule shall apply to non-joinder of a

necessary party. Therefore, care must be taken to ensure that the

itor in
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ii. It is submitted that the complaints herein have deliberately not
made Mr. Khushal Singh a party to the present complainant with
the malafide intention to not bring in light the offences committed
by Mr. Khushal Singh, due to which there is an ongoing
investigation against the said individual, as a result of which the
amounts recelved against the booking under question in the
present complaint have been deposited with the investigation

authorities and/or the cumplamants

iii. That the complainant nm@d Sﬁld 4 along with one Mr. Khushal
Singh approacheq_i respnn@mt‘&xgremng their interest in booking
commercial ofﬁse fpate 30{:}2‘5 ﬂ‘hd 3002B in the project
developing pramjum ‘A grade nff“ce spaeesjn ‘M3M International
Finance Centre; Bemg developeﬂ m,plamled and phased mannerin
Sector 66, Mahgs'ar U‘{'ban Cnm lex, Gyh.igram Haryana

iv. That thereaftefs J:&a respondent nui Mﬁe’d letters in the name of
the complainants acknuwledglng the expression interest of the
cumplamanrﬁ imbnu}clng qfthep in the project. In due
conmderatioﬂ ﬂie mliplalf’;anfs w&' ed unit Nos. 3002 A and
3002 B in M3M International Fmapc:fal Centre, Sector 66 and the
same was confirnted vide email dated 11.11.2020. It is submitted
that the total sale consideration for the Unit 3002A was Rs.
1,37,24,630/- plus taxes and other charges and for the unit 30028
was Rs. 1,40,23,718/- plus taxes and other charges. The
complainants being the allottees, on their own free will and
understanding of the legal import and effect had opted for a

specific payment plan. It is submitted that the complainants along
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with one Mr. Khushal Singh had paid an aggregate amount of Rs.
70,00,000/- against both the units.

v. That thereafter the complainants No. 2, 3, 4 and Mr. Khushal Singh
vide letter dated 23.03.2021 requested that the name of
complainant No. 1 be added as a fifth applicant/co-allottee. The
respondent no. 1 being a customer-oriented company acceded to
their request and added the name of complainant no. 1 as the fifth
applicant/co-allottee, TI'Igt.B}e I:espundents have complied with
all the terms and cundlﬂh:gsythlch have been committed to the
complainants. 1t is’ submltted*that the respondents paid the pre-
handover amnunm to I:he tune am 4,491.317! for unit 300A and
Rs. 4,49 ?3?} fm‘ unit- 3008 tlll the l{‘mnnh of June 2021 to the
comp]amants an;:l Mr, l{hushal Smgh in accordance with the letter
issued by the rcsbandents to the complainants.

. However, it subsequently' came to tht thiat one of the co-allottee
namely Mr. Khushal Singh a.-lung wim others had been charged
with uffenceir, under. Se:tmns 409 465 467,468,471, 1208 of the
Indian Penal Cdde 1860 and an mmw C.R. No. 58/2021 had
been registered by the,Economic Offences Wing, Mumbai against
Mr. Khushal Singh and othets in connection with an offence of
public fraud allegedly committed by him and siphoning off public
funds, out of which the properties were allegedly purchased. The
Respondents were issued notices from the office of EOW, Mumbai
with reference to CR No. 58 of 2021 investigating/enquiring about
all the bookings and payments made by one of the co-allottee

Khushal Singh to provide information in connection with the same.
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vii. The respondents have been duly cooperating with the authorities
and have been providing all information sought by the authorities
including the details of payments received from Khushal Singh and
others. The complainants are very well aware of the registration of
the abovementioned FIR and ongoing investigation against Mr.
Khushal Singh and others. It is stated that the property in question

is a subject matter of investigation in the said FIR.

viii. That during the said inV{-‘;SEi._EL_ﬂ_t__l;,ﬂ_ﬂ. the respondents have also been
asked by the investigaj:ﬁ;:g;._iaﬁ"thurities to deposit the entire
amounts received by.them from the accused persons into accounts
operated by the, uFﬂces ufthe Econumlc Qffences Wing, Mumbai. In
compliance ofs the samean amount uf Rs 17,50,000/-, which was
remitted by <Khushal- Singh, has been- deposited with EOW,
Mumbai. That.d'espitethe fact that the cumplainants were apprised
by the respondents regardmg thessaid jfacts, the complainants
malafidely sent legal. notice m the respondents to put the
respondents under pressure‘to act contrary to the Law. That the
respondents’ duly tEpI_lEd to! the/ legal, notice sent by the

complainants.

ix. That consequently vide tetter dated 29.11.2021 the respondents
cancelled the expression of interests and applications made by the
complainants towards unit no. €1 3002B and C1 3002A in its
project and refunded the amount deposited by the complainants
vide RTGS/IMPS/NEFT (details of the same have been stated in the
cancellation letter dated 29.11.2021) from the Complainants,

without any deductions whatsoever. It is submitted that now the

,)r Page 16 of 24



HARERA
b CURUGRAM

Complaint no. 4273 of 2021 & 438 of 2022

complainants have no right, title or interest in the properties in
guestion and neither are allottees of the same. It is submitted that
the complainants have no cause of action against the respondents,
especially when prima facie the properties were purchased
complainants along with Khushal Singh, the latter having used

money which allegedly is proceeds of crime.

x. That in the peculiar facts and circumstances of the present case, as
detailed above a part: of th&mpney i.e., share deposited by Sh.
Khushal Singh being p'rﬂn'eeﬂs of crime and same having been
deposited by the;f,ppndents with the Economic Offences Wing,
Mumbai and th h@ll’ance amufx’ﬁts of R.s 52,50,000 have been
refunded to/ the Complamants The cnfmplalnants have no right
whatsoever to farce the respondents for allotment of units. In the
present case, th& mmpIamants have suppressed many material
facts, which are a;:tremely releHgo y‘n order for a proper
adjudication nf the present dlsgute For the reason the
complainants have with malafid® intent, suppressed material facts
from this authoFity, which tantdmount to playing fraud upon this
authority, th:,:1t t:h_é complainants do not deserve any relief and the

present complaintmetits.dismissal on this count itself.
E. Jurisdiction of the authority

7. The authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons given

below: -

E.I Territorial jurisdiction
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8.  As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
The Town and Country Planning Department, Haryana the
jurisdiction of Real Estate Regulatory Authority, Gurugram shall be
entire Gurugram District for all purpose with offices situated in
Gurugram. In the present case, the project in question is situated
within the planning area of Gurugram District. Therefore, this
authority has complete territorial jurisdiction to deal with the

present complaint.

PR

W

EJl  Subject matter jurisdictlon, / [ .

9. The authority hai:.-'._'é{:nmi.;;l:e-j_:_él jufi_;ﬁgictinﬁ to decide the complaint
regarding non—cbrll’rjﬁ]iance of ubligatiu;ig:by the promoter as per
provisions of section 11(4)(a) of the Act leaving aside compensation

which is to be d_éci;_le_-;i by the adj:udiq;atir__lg officer if pursued by the

7 TN

complainant at a later'stage.

F. Findings on the objections ralsed by the respondent

10. A project by the name of M3M International Finance Centre situated in
Sector 66, Gurugram was_being developed|'by the respondent. The
complainant nos. 2 to 4 along with .Khusha.l 'Singh, coming to know of
the same, allegedly showed expression of interest and sought booking
of commercial office spaces bearing no. 30024 and 3002B and sought

their allotment.

11. A "comfort letter” acknowledging expression of interest was allegedly

issued by the respondent and the total sale consideration for unit no.
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3002A was Rs. 1,3724,630/- and for unit no. 3002B was Rs.
1,40,23,718/- plus taxes and other charges. No such document has been
placed on record, only an undated “revised” comfort letter which
appears to have been issued after induction of the fifth co-allotee, is

enclosed with the complaint and the reply.

12. Admittedly, a sum of Rs. 70,00,000/- was paid against both the units by
the complainant nos. 2 to 4_along with Khushal Singh to the
respondents. That accordingly t the complamants paid the consideration
to the respondents in the fuliu'mngmanner which is annexed-C/1 at

page 26-27 of the cumpla_mt 3

i L 4 - .
o

= _Shi]p’a-Gupta’--(HU FA/C)

Date Amount UTR No.
20.08.2020 "-.,;Fr'hsi‘.ﬁ 00,000/- | | iﬁert}'23315n52415

- - -,!L' 2 =
15.09.2020 Rs.,34 Oﬂ‘onty | SBIN420259563527

Blshwambhar Dayal Gupta and 5antush Gupla
= a’ |

12.08.2020 _‘ Rs. 1,00 unn; iy ) %SiﬂlN120225608134 '|
14092020 | Rs.7,75,000/- T GARBB20258800768 |
12.08.2020 Rs. 1,00,000/- BARBB20225130055 |
14.09.2020 Rs.7,75,000/- SBIN320258772305

Kushal Singh
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12.08.2020 Rs. 10,00,000/- SBIN320256385085

13.08.2020 Rs. 7,50,000/- SBIN320257422847

13. Later, on the request made by them, the name of Amit Garg HUF i.e, the
complainant no. 1 was also added. As per the '‘comfort letter, the
respondent would pay monthly rebate of Rs. 52 ,498/- subject to
deduction of applicable TDS on cump]etmn of booking formalities and
payment of Rs. 3500 (}U[lf -*plus. apphcable allied charges and
applicable taxes. Payment uf rebate amount was made tec the
complainants and Kushal Singh, but.g‘dlspute_aruse after June 2021 and
then the same was:stopped, leading to filling of complaint bearing no.
4273 of 2021 for executiun the'nbui]dr-:l:- buyer's agreement and
continuance of rebate payments Meanwhile the respondent issued a
letter of cancellation’on 29.11.2021 in.-respect of both the properties,
thereby leading to second ‘complaint no. 438 of 2022. Both complaints

are dealt with by thiscommon order.,

14. Itis an admitted fact that one of the co-allottee namely Mr, Khushal Singh
along with others has been charged with offences under Sections 409,
465, 467, 468, 471, 120B of the Indian Penal Code, 1860 and an FIR
EOW C.R.No. 58/2021 was registered by the Economic Offences Wing,
Mumbai against Mr. Khushal Singh and athers. The respondent also had
received notices from the office of EOW, Mumbai with reference to CR
No. 58 of 2021 investigating/enquiring about the bookings and

payments made by one of the co-allottee Khushal Singh in connection
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with an offence of public fraud allegedly committed by him and
siphoning off public funds, out of which the properties in question were
allegedly purchased. The respondent has duly joined the ongoing
investigation and have also given the details of payments received from
Khushal Singh and others. The complainants are very well aware of the
registration of the abovementioned FIR and ongoing investigation
against Khushal Singh and others and during the said investigation, the
respondent has also been asked by the investigating authorities to
deposit the entire amounts recéived hy them from the accused persons
into accounts uperated by the pﬁlges of r.he Economic Offences Wing,

11-

Mumbai. / el

In compliance of the /same; ;n amount cf Rs. 17,50,000/- has been
deposited with EOW Mumbai. Cunsequentl}' vide letter dated
29.11.2021, the respbndents cancelled the Expression of Interests
made by the complainants towards unit nqs. 3002B and 3002A in its
project and refunded. the amount depdsited by the complainants
without any deductions. The counsel for the respondent submitted that
the complainants ha‘n‘te no rlght t:itle Dl‘ mterest in the properties in
question and ne1ther are allottees.of the same and have no cause of

action against the'respondent.

It will not be out of place to mention that the transactions between the
parties appear to be far from transparent. A perusal of documents filed
by both the parties, shows that the copy of ‘expression of interest’ {or
any application) inltially given by the complainants is not on record.
Further, no such ‘comfort letter’ as allegedly issued by the respondents

after the initial payments of Rs. 70,00,000 made against the units, has
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been placed on record by either of the party. However, a ‘revised’
undated comfort letter has been placed on record in the name of five
allottees namely Le, Mrs. Santosh Gupta, Mrs. Shilpa Gupta, Mr.
Bishwambhar Dayal, Kushal Singh including Amit Garg HUF.
Interestingly, a single residential address namely G-2, Rukmani Garden,
Shiv Marg, Banipark, Jaipur, Rajasthan-302006, [ndia. This comfort
letter seems to have been issued on the basis of a request dated
20.03.2021 (Annexure R2 of the Repl},r] under the signature of all four

.r iy

initial parties in the matter There is no forma! allotment latter or
rl
builder buyer agreement-or agreement to.sell between the parties even

after a payment of a-sqbstantlal emeu-rrt_ef.ﬂs. 70,00,000.

17. The respondent hasiraised a SI-JJEEiﬁC objection'regarding non-joinder of
hecessary party and suppression of facts, which is borne out by the fact
that the eemplainen_te,};eve chosen fo emi_t'the name of Kushal Singh
who was the initial a_ppi,ieant;’previsienel el]etree in both the properties
along with the rest of.thel three complainants. In fact, as per record
placed on file by the respendenrs Amit Garg HUF entered into the
picture only after 20 03. 2{]21 on the baﬂs of the application jointly
submitted by the four m:t:el epphcant{eemplemants Further, in the
details of payment.-made against'the two units, the complainants have
again omitted the payment made by the Khushal Singh which amounts
to Rs. 17,50,00/-. As per the reply submitted, this amaount has been
deposited by the respondents with the EOW Mumbai. It is also not
understood as to how the complainants who have given a joint
residential address and have jointly applied for the subject units, are

unaware of the whereabouts or proceeding against their co-allottee.
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18. No doubt, the issuance of comfort letter with regard to the units in
question and receipt of a sum of Rs. 70,00,000/- against the units has
been admitted. However, while filling the complaint, Khushal Singh
who is one of the beneficiaries of the comfort letter and a necessary
party, has not been added as a party in either of the complainants which
is in violation of the mandatory provision of proviso to order 1 Rule 9
of the Civil Procedure Code, 1908 being reproduced as herein below:

9. Misjoinder and nonjoinder -

[ S Sy i
st e L
¥

No suit shall be defeated by reas ah of the.misjoinder or nonjoinder of parties,
and the Court may in every;suit deal with the'matter in controversy 5o faras
regards the rights and interests of the partiesiactuaily before it:

Provided that n_'drhmg inthisrules hall apply tenon-jeinder of a necessary
party. ™ | . i b

19. Also, Hon'ble Apex (-Zolrlrt in case titled as Chief Conservator of Forest,
Govt. of A.P. Vs. Collector and Ors. (2003) 3 SCC 472 has held that care
must be taken to e.nsﬁ.re that necessary pai'ty is befare the court, be it
plaintiff or a defendant, otherwise the suit or proceedings will have to

fail and the relevant para of order is reproduced below for ready
T ; I-l ‘_. B o Y

reference; YR

“12 It needs to be noted here that o legal entity - a natural persan or
an artificial person - can sue or be sued in his/its own name in
a court of faw or a Tribunal, it is not merely @ procedural
formality but is essentially a matter of substance and
considerable significance. That is why there are special
provisions in the Constitution and the Code of Civil Procedure
as to how the Central Government or the Government of @ State
may sue ar be sued. So alsa there are special provisions in
regard to other juristic persons specifying as o how they can
sue or be sued. In giving description of a party it will be useful
to remember the distinction between misdescription or
misnomer of a party and misjeinder or non-joinder of a party
suing or being sued. In the case of misdescription of a party, the

A
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court may at any stage of the suit/proceedings pernul
correction of the cause title so that the party befere the court s
correctly described; however, a misdescription of a party will
not be fatal te the maintainability of the suit/proceedings.
Though Rule 9 of Order | of C.P.C. mandates that ne suit shafl be
defeated by reason of the misjoinder or ron- joinder of parties,
it Is important to notice that the proviso therete clarifies that
nothing in chat Rule shall apply to non-jeinder of a necessary
party. Therefore, care must be taken to ensure that the
necessary party is before the court, be it a plaintiff or o
defendant, otherwise, the suit or the proceedings wifl have to
fail. Rule 10 of Order { C.P.C. provides remedy when a suit is filed
in the nome of wrong plaintiff and empowers the court to strike
out any party improperty joined or to implead a necessary party
ac any stage of the prace:ed;‘ngs,” +.-

20. In the present complaints Khushal :Singh, the initial co-allottee, has not
been made a party to the complaints despit_e. being necessary party and
the cause of the Erese__nt cumpl_aints Iwill be QEfeated for non-joinder of
necessary party. Thus, taking into consideration, the factual as well as
legal position detailed .abmre, the preseﬁt complaints are not
maintainable and stand dis_missed. _ _

21. True certified copy of this order shall be placed in the case file of each

matter.

22. File be consigned to registry. &

(Ashok Sangwan)
Membe

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 05.04.2023
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