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— /% ORDER i %g A
1. The present corilplamt dated 1% 02. §0§19$ has been filed by the
complainant under seg_tlon 31 of_ the_ Real ‘Estate (Regulation and
Development) Act, 2016 (in short, the Act) read with Rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in
short, the Rules) for violation of section 11(4)(a) of the Act wherein it
is inter alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provision of the
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Act or the rules and regulations made thereunder or to the allottee as

per the agreement for sale executed inter se.

A. Project and unit related details

2. The particulars of the project, the details of sale consideration, the
amount paid by the complainant, date of proposed handing over the

possession, delay period, if any, have been detailed in the following

tabular form:

Sr. | Particulars
No.

‘% e

1. | Name of the pro;egg ’ m&f '_ oW r” Gwal Pahrai, Sector
&éfw T ram,_ Faridabad Road,
_ Gugggam % ‘.

2. | Total area of the prokect i 50876 9% ig Yds

3. | Nature of the proyett %. % | %‘wq-sﬁayhoﬁtelfcomplex
3? i

‘ﬁ %3 - i, ]
4. | Registered/not reglste,red Nﬁt{ f}ﬁ d

5. | Unit no. : Y | 606, 6th floor,
6. |Areaoftheunit . A4 B AT 'bSJSZ“LS--'éq%if?é?{éoﬁ*ered area)
7. | Provisional allotment 14.01.2011

8. | Date of execution of buyer’s | 22.07.2011
agreement

9. | Possession clause 4, The Promoter/Developer shall
complete the building and hand
over the possession of the Prism
Suites to the Buyer at the earliest
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possible date, subject always to
various Prism Suites buyers
making timely payment, Force
Majeure causes, availability of
essential items for construction,
change of policy by the
Governmental Agencies and Local
Authorities and other causes
beyond the control of the
Promoter/Developer (No penalty
B2 ta‘_ the Developer in this case). In
,.';":;«. case the building is not completed
o fi@ ithin 36months / indefinitely

't layed, then it will be the Buyer's
wopgor_m whether accept the

— m@g

' or claim back the

. ‘oss negligence of the
Promq ] /Developer then post 36

n.;'a fvenalty of Rs. 15 per
er month till the offer of

":*v....‘__ ill ,-.éwme Buyer shall be entitled to the

"y | possession.of the Prism Suites
| [only after- amounts so payable

under this Agreement are paid in
-1 <1 | full’ A_a\n NOC issued. An
it i e 'Undérta‘kmg from the Buyer to
pay  External = Development
Charges, Internal Development
Charges demand received from
the Promoter/Developer.

10. | Due date of possession 22.07.2014

11. |Total sale consideration as|X40,60,000/-
per payment plan annexed
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with BBA
12. |Total amount paid by the|ZX39,16,558/-
complainant as stated by the
complainant
13. |Legal notice send by the|25.01.2018
complainant
14. | Offer of possession 24.04.2017
15. | Occupation certificate *2.004.2017
o ,:- {H»,
B. Facts of the complain’fw‘* 3 fobi { fhat o N\
7 7. \?1 % .t 5- L.
3. The complainant made;the followmg submlssm"ns in the complaint:

i

The complamantafter the ofﬁcxal represeg&tlons and warranties
ﬁojecgt vide allotment letter
dated 14.01. 20‘11 by which time he haﬂ paid the amount of Rs.
5,00,000/-and was furthemw‘&;ugfed* to pay a sum of Rs.

5,00,000/- within the next. thirty days by the time the buyers'

was allotted sulte no.s;606 ol; the said

agreement ﬁvas executgdﬁ *mogtgs later in July 2011, the
complalnant'haﬁ already ?aﬂ'the s&ﬁi‘ of Rs. 14,21,690/- which
amounts to '35% of the basic sale _-pmt__:e.__.and now incorporated
heavy cancellation and forfeiture charges for opting out of this
one sided agreement. Moreover, a mandatory parking slot
provided for and charged by the allotment letter was,
conspicuously, missing from the apartment buyer's agreement,

which also now featured a heavily modified payment plan.

Page 4 0of 19



_ -. GURUGRAM Complaint no. 710 of 2019

ii. It may be noted that the flat buyer’s agreement stated that the
approvals for construction of the five-star hotel complex (a
significant part of the representation upon which this purchase
was predicated) was granted but approvals were still pending, the
respondent no. 1s having applied for the same in February 2010.
The RTI collected subsequently revealed that even the change in
land use permissions were a grant in principle, while the

respondent no. 1 mar_ket_;_equthe 'same despite the approvals not

being in place. Despite:.ft ‘ci;;;hat the approvals for the same

e ),:-";3’ vl

'-.—|’

were pending, the respodép& -1 has, in total violation of the
law, collected mbmés aad" t?epreaented that all the approvals were

\ Y7

in place till this pomt SEemai® \Q

. The agreement further §Upu1§ted thet the building is to be

completed vﬂihgﬁ 36 months It may bé mofed that at the time of
&é gr @%& .3

booking, the I‘espondentf represented that this 36 months would

run from the date. of bookmg,«vso 4&;@ g@ssessron should have been

offered by Jan 2014 'I‘he poﬁsessmn was only offered on

promlsed Furthermore in Bross v1olat10n of the complainant's
rights, the arbltrary and one- snded buyer s agreement stipulates
terms such as a meagre delay penalty of Rs. 15/sq. foot per month
in the event of a delay on the builder's part. On the other hand, in
the event that the buyer defaults, he will be liable to pay an
interest of 18% pa. on the outstanding amount. A legal notice
sent to the respondent no. 1 on 25.01.2018. The legal notice also

mentioned the Object failure of the respondent no. 1 to comply
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with the specifications of the 5-star complexes as represented at
time of booking. It is submitted that all payments were made duly
to the respondent no. 1, except the amount to be paid at the time
of possession as a payment of the same would bar the
complainant from all recourse, as stipulated under the agreement.
In fact the complainant has had to bear increased cost of service

tax & vat and similar issues on registration charges due to delay

in delivery. The complamaf

;;has made payments of monies
amounting to the sum 0fR§;-_l39'1-6 558/- till date. All throughout
2011-2017, correspondeﬂé‘é 'Wwas exchanged between the
complainant and the pesp‘bnﬂet@no J,, Thls pertains to, in part, to
the inability ef the respcfndent no. 1 to eomply with the timeline
set by them§ Thls includes emails aslimg as to the status of the

said pI‘O]ECt,%“Tthh were not aclequate}g answered.

&

vi. At the time when pessessmn was offe‘red the complainant sought
to examine the allot:ment and also mqmred about the completion
of necessary compllances such” as the fire safety approval,
operation of éhle 15/ sewage treannelgr plant etc. To the shock and
dismay of the complamant the completed project was nothing
compared tothe tall promises made about a 5 star complex by the
respondent no. 1. A reference may be made to the emails dated
24.05.2017-31.05.2017, where the complainant time and again
requests clarifications as to the fact that several of the
specifications were not met, and that the respondent no. 1 had
failed to address delay interest due to the complainant for the

delay. Furthermore, photographs taken of the unit during a site
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visit, on 22.05.2017 would demonstrate that the unit was still far
from complete. The unit was unfinished as well, and several of the
appliances promised in the buyer's agreement including the
dishwasher/washing machine, the televisions etc. were all
missing. Photographs were shared with the respondent vide
email dated 31.05.2017 asking them to offer possession only

when the unit was ready.

v. The complainant was alsoégocked to discover that the project
At

el
- i

being offered for possess: a far cry from the sales brochure

promise of a 5 stmcompléxﬁ:Thé lat%r clearly mentions that the
facilities mclude “healtfi clr fa&ﬁit;&sgmth fully equipped unisex
gym, Jacuzzi; dagte &: aeroblcs Stud%ﬂb c{ub with lounge, kids
Creche Wlt]’h TotLots see-.saws, baby glldes ". the only facilities
the complalnap,; gould see at the tlme df site visit was a tiny room
with 2 treadrrulll,s,gl goss trémg;r I_‘lwc’hklle,zmachlne with some 10-
12 nos. dumb-bell w‘elg“hts Not’ only“ I.lﬁs but the sales brochure
mentions that the facilities.-for-the suites include "Swi mming Pool,
Fitness Trali§ ;I' e; Cgu% Joge]
Toddlers water play, Swmgs ;-3 16 Cﬁmbmg Frames, Adventure

,-&.o-

ng‘_'[frack Kids Play Pool,

Play Zone, Cycle Track, Amphltheatre Dog Walking Tracks,
Restaurant, Videogame Room, Convenient shopping, Doctor on
Call, Concierge on Call, Young Kids Club, Mini Club, Cooking piped
Gas Supply, Wi-fi etc which were not there when the complainant
visited the site. The respondent no. 1 on the other hand denied all
the promises made in the brochure by saying that the same was

misprinted. This amounts to a grave act of misrepresentation on
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the part of the responded it is a fact that respondent 1 has in
reality got approvals basis representation to authorities that it is
developing a 5 star complex. It is also a fact that they have
delivered maximum a 4 star grade property for the serviced
suites project which not a 5 star one as represented to the
complainant in the brochure. It may be noted here that the
marketing activity of the respondent no. 1 pre-dates the

approvals of the authorities in Violation of law.
s
@lg’d the respondent multiple times

vi. That the complainant appi

for settlement on basls of ihilr assﬁ’r@nce that they wish to settle
amicably out of com;t lﬁlt the ré‘ﬁponc;ent attempt to wriggle out
of the same for rg%sons knowi;"best 7;‘0 f:hem alone. Left with no
choice the complamant is constramed to approach the authority

for the redressal of hls grievances.
C. The complamant is seekhg the fo[lowing rehef
4. The complainants have sought foll.meg rehef(s):

() Direct the res ponde@nt tp reﬁlnd the entlre amount paid by the
complamant*to the t‘espondent am%u‘ntmg to Rs. 39,16,558/-
along with mter_e’st as per section19(4) read with rule 15 of the

rules.
D. Reply filed by the respondent
5. The respondent had contested the complaint on the following grounds:

E That the present complaint is not maintainable in law or on facts.
The provisions of the Real Estate (Regulation and Development)

Act, 2016 (hereinafter referred to as the 'Act) are not applicable
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to the project in question. The application for issuance of
occupation certificate in respect of the apartment in question was
made on 13.05.2017 i.e., well before the notification of the
Haryana Real Estate Regulation and Development Rules 2017
(hereinafter referred to as the Rules) The occupation certificate
has been thereafter issued on 20.04.2017. Thus, the project in
question is not an "Ongoing Project” under Rule 2(1)(0) of the
Rules. The project has Ilet:reglstered under the provisions of
the Act. This authority do _qt have the jurisdiction to entertain
and decide the present’“ %%lamt The present complaint is liable
to be dismissed; o%;hys groan‘d altegeﬁ

ii. That the presmﬁ cﬁylhplalﬁt is ﬁ‘bt m%@ﬁiﬂable in law or on facts.
The complamﬁ& has_ filed the pre?m nt complaint seeking

compensatlon _and refund for alleged delay in dellvermg

officer under Sec ‘; '21 ot\ the Real "Estate Regulation and
Developmen% ﬁ%t" 2316 (Eerema[%erefred to as "the Act" for
short) read wn-tll Rule 29 of the El-l_--a;:ya!_lnla Real estate (Regulation
and Developr”nent-)“Rullesl,'20“17, (herei.nafter referred to as "the
Rules") and not by this authority. It is submitted that this
authority, not being the adjudicating officer as alleged, lacks the
jurisdiction to adjudicate upon the frivolous and fallacious issues
advanced by the complainants. The present complaint is liable to

be dismissed on this ground alone.
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iii. That clause 4 of the buyer's agreement provides that the
developer shall complete the building and hand over the
possession of the prism suites to the buyer at the earliest possible
date, subject always to various prism suites buyers making timely
payment, force majeure causes, availability of essential items for
construction, change of policy by government agencies and local

authorities and other causes beyond the control of

promoter/developer (ngegl»txto the developer in this case). In

the present case, as @J Y ‘mentioned above, the delay in

handing over the pOSSESSlOﬂ was ‘due to the changes in the polices
of the governrgent an$ fgg %%khomﬁges& which was beyond the

control of tl}é@esponféﬁt ~f:mt"fe the sﬁe was conveyed to the

complamanﬁ’ on \garlous occaswms\and as peﬁr the clause 41) of the
buyer's agreement dated 22. 07 2011@ complainant was aware
about the fac%&a&he caant clal 1 3 Bﬁénalty or compensation

f

in regard to the, d‘e;% on gmunds fnentloned in his clause. It is

§§‘\*

worthwhile to meﬁtlon thaﬁdesp;te all the delays the respondent

has been abl%‘ t omplete few umg gnd ghe authorities have also
granted occubaﬁon'c'érﬁﬁcate fOr‘the same including the tower
where unit in questlonds sntﬁated \ |
iv. Due to the change in the policies of the Government and the local
Authorities, there was a sudden hike in prices of the raw
materials, increment in the taxes, even the IFMS charges were
increased and all of sudden, the respondent no. 1 has to make
several changes in the plan, so that the allottee do not suffer and

the respondent No. 1 is a able to complete the works at the
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earliest possible time and offer possession to the allottee of the
balance units.

That the construction of the unit in question stands completed
and the respondent is in receipt of the occupation certificate in
respect of the same. Moreover, vide letter dated 24.04.2017 offer
of possession of the apartment was made to the complainant. The
complainant was called upon to complete certain formalities
detailed in the said, ::_‘_‘1 teg?" and also to make payment of

gﬁﬂt in the statement of account

outstanding amounts é&,@e
annexed with the said Ie fé éla‘ﬁ”ﬂm,glmatlon of possession dated
18.04.2016 (and offerm‘f;p",_.;jj _, sfog letter dated 24.04.2017.
However alsb*‘d;ﬂy smeﬁ ﬁpon\tﬁb complainant but the
complamant; m§tead of domg the needful has proceeded to
institute the p};géxen;,f@lse amd fiwoldus c;on:iplalnt It is submitted
that as sooh as‘% the balance ﬁa;ngnt is remitted by the
complainant and ‘the necesgary féé r‘rfiaﬁtles are completed, the

respondent shall hand over possessnon of the suite to the

complainant..
That it is sub%m [te

-d"e nands that have been raised by

ki,

the respondent 1s strictly in accordance with the terms and

conditions of the buyer s agreement duly executed and agreed to
between the parties. There is no default or lapse on the part of the
respondent. It is the complainant who has refrained till date from
obtaining possession of the apartment by raising false and
frivolous excuses. It is evident from the entire sequence of events,

that no illegality can be attributed to the respondent. The
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E.

allegations leveled by the complainant are totally baseless. Thus,
it is most respectfully submitted that the present complaint

deserves to be dismissed at the very threshold.

Jurisdiction of the authority

6. The authority observed that it has territorial as well as subject matter

E.l

jurisdiction to adjudicate the present complaint for the reasons given

below: & v P

Territorial jurisdiction

As per notification no. 1/92/20,1,7- 'fCP dated 14.12.2017 issued by
Town and Country J’lannmg Depa‘rtma@t"§agyana the jurisdiction of
Real Estate Regulatory Authority Gﬂrugram Shall be entire Gurugram
District for all @L‘lrp()se w1th ofﬁces 51tuated in Gurugram. In the
present case, tha prciject in questlon 1s sn;i.lgted within the planning
area of Gurugram Diﬁtrict ‘therefore tlﬁs*aauthorlty has complete

territorial Jurlsdlctlon to deal wn:h thé pres’ent complaint.

E.Il Subject-matter ]urlsdlction

8.

-@% &

Section 11[4)[a) fggtl&e %@c& Q;oglieg tbat ﬁle promoter shall be
responsible to theallottee as per-agreement for sale. Section 11(4)(a)
is reproduced as hereunder:

Section 11
(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and
functions under the provisions of this Act or the rules and
regulations made thereunder or to the allottees as per the
agreement for sale, or to the association of allottees, as the
case may be, till the conveyance of all the apartments, plots or
buildings, as the case may be, to the allottees, or the common
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areas to the association of allottees or the competent
authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under this Act
and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the"" mmpter as per provisions of section

11(4)(a) of the Act leaving a;s\lgﬁ,ﬂ
by the adjudicating ofﬁcer if! pusd"*by the complainant at a later

9
Er %
i y{_ -__""_-' Fee }v . '%_&

1-\'-

'ensatlon which is to be decided

stage.

Further, the authority has no hltch in procégding with the complaint
and to grant a réllgf of refund.in the pres"ent matter in view of the
judgement passeei By the Hon ble Apex Cogrt in Newtech Promoters
and Developers ngate Lmnted Vs .S‘tdte of U.P. and Ors.” 2021-

2022(1) RCR(Civil), 3—5 7 qnd retterated -in case of M/s Sana Realtors
Pvt. Ltd. and other Vs. Union of Indm and other SLP(Civil) No. 13005
of 2020 dec:ded%mf 12. %MZ whei'e;ﬁ it has been laid down as

@s@ &

under:

% #

“86. From the scheme of the Act of which a detailed reference has
been made and taking note of power of adjudication delineated with
the regulatory authority and adjudicating officer, what finally culls
out is that although the Act indicates the distinct expressions like
‘refund’, ‘interest’, ‘penalty’ and ‘compensation’, a conjoint reading of
Sections 18 and 19 clearly manifests that when it comes to refund of
the amount, and interest on the refund amount, or directing payment
of interest for delayed delivery of possession, or penalty and interest
thereon, it is the regulatory authority which has the power to
examine and determine the outcome of a complaint. At the same time,
when it comes to a question of seeking the relief of adjudging
compensation and interest thereon under Sections 12, 14, 18 and 19,
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the adjudicating officer exclusively has the power to determine,
keeping in view the collective reading of Section 71 read with Section
72 of the Act. if the adjudication under Sections 12, 14, 18 and 19
other than compensation as envisaged, if extended to the adjudicating
officer as prayed that, in our view, may intend to expand the ambit
and scope of the powers and functions of the adjudicating officer
under Section 71 and that would be against the mandate of the Act
2016.”

11. Hence, in view of the authoritative pronouncement of the Hon'ble

F.

Supreme Court in the cases mentioned above the authority has the

jurisdiction to entertain a comgjgmt-f%ekmg refund of the amount and

interest on the refund amountf %

ri"

IR
Findings on the relief sought py ¢he cﬁmplamant/allottee
P L& ;{% A ‘%

F. 1 Direct the responﬂent 0 refund %e entli’e amount paid by the

12.

complainant to thg ré‘spondent amount'h%g,,to Rs.39,16,558/- along
with interest as %Ersectlon 19(4) read-with ru"le 15 of the rules.

In the present compl’gmt the compi‘au;aht 3ntends to withdraw from
| & éw ?' i

the project and is sge@ng return of the amou‘nt pald by it in respect of

\x%

subject unit along witQ in

rest“*at x:escrlbed rate as provided
T EG ‘{P&B

under section 18(1) of the Aét“ Séc. 18(1) of the Act is reproduced

. X } k4

below for ready réeseqceq A9 M T

“Section 18: - Return of amount and comp,egs‘aaon

18(1). If the promOter fah’s to comp!ete or'is unable to give possession

of an apartment, plot, or building.-

(a) in accordance with the terms of the agreement for sale or, as the
case may be, duly completed by the date specified therein; or

(b) due to discontinuance of his business as a developer on account of
suspension or revocation of the registration under this Act or for
any other reason,
he shall be liable on demand to the allottees, in case the
allottee wishes to withdraw from the project, without prejudice to
any other remedy available, to return the amount received by
him in respect of that apartment, plot, building, as the case
may be, with interest at such rate as may be prescribed in this
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behalf including compensation in the manner as provided under
this Act:

Provided that where an allottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of delay,

till the handing over of the possession, at such rate as may be prescribed.”
13. As per clause 4 and 6 of the flat buyer agreement dated 22.07.2011

provides for handing over of possession and is reproduced below:

4. The Promoter/Developer shall- ccomplete the Building and hand over the
possession of the Prism Swtés to tﬁe‘Buyer at the earliest possible date,
subject always to various P_ | ?ges buyers making timely payment,
Force Majeure causes, a ' of essential items for construction,
change of policy by the Goverﬁrﬁéntagﬂgenc:es and Local Authorities
and other causes beyond t};e ’cbﬁtrojzoMe Promoter/Developer (No
penalty to the,ﬁeué!ope? fnv'this' case). | "%ase the building is not
completed within36months , hs / indef ayed, then it will be the
Buyer's opnbn wyun\‘iet:her acceb‘t “th e dtion or claim back the
amount pald mt{g Interest @, 9% .p.a. In case the project is delayed Due
to gross nqgfhge e of tbe Erompteb/D@e!o r then post 36 months the
Promoter/@eﬁlaper will bear a penaléy of R 15 per Sq. Ft. Per month
till the affer*gﬁpossesswn

@%

6. The Buyer shalf be, egtitf‘ed to the posseﬁron of the Prism Suites only
after amounts 'so payable. undér this A ;_e“'eyent are paid in full and
NOC issued. An' Buyer to pay External
Development Charges; flnterna ent Charges demand received
from the Pramoter/Developer B N
a f% 8 b,
:}I{ !;. ' W é»-»%; '

14. The section 18(1) is épphca'ble »uply m thwe eventuallty where the

‘.
%»ﬁ'%

promoter fails to complete or-unable to gwe possesswn of the unit in
accordance with terms of agreement for sale or duly completed by the
date specified therein.

15. This is an eventuality where the promoter has offered possession of the
unit after obtaining occupation certificate and on demand of due

payment at the time of offer of possession the allottee wishes to

Page 15 of 19



ESARISERRAQ Complaint no. 710 of 2019

W

16.

withdraw from the project and demand return of the amount received
by the promoter in respect of the unit with interest at the prescribed
rate. The allottee in this case has filed this application/complaint on
18.02.2019 after possession of the unit was offered to him on
24.04.2017 after obtaining occupation certificate on 20.04.2017 by the
promoter. The allottee never earlier opted/wished to withdraw from
the project even after the qu date of possessnon and only when offer

%w

of possession was made to: h%ﬁ: and demand for due payment was
ﬁﬁtb’_

raised then only flled a compl?int' before tlge authority. Though as per
terms and Cond;mgﬁ pf bglfdei' "“buyer agreement, the
allottee/complalnant is entltled to. recexve the pald up amount from
the respondent. Clause 4 [11] of the bu11der buyer agreement is

'§ w’}& -y [ f; g ‘ ‘\'

reproduce for ready reFErence .

In case the" - %IS mgﬁ completed within
36months/indefinit eiy ;_:. ved, then it will be the Buyer's
option whether. accept the cancellatmn_ or claim back the
amount pald’ with Interest @, 9%,p a.

A perusal of above-mentwned terms and condition shows that the

complamant/allottee \was' glven _an optfun either to accept the
cancellation or claim back the amount paid with interest @ 9% p.a. in
case the building was not completed within 36 months (indefinitely
delayed) . No doubt there is a delay in completion of the project of
more than three years from the due date and the complainant could
have exercised his option in view of the terms and condition detailed

above but he remained MUM and waited for the completion of the
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project and offer of possession. The complainant sends a legal notice
to the respondent on 25.01.2018 for immediate handing over of
possession of the allotted unit complete in all respect as represented
at the time of entering into the agreement. Though filling of the
complaint is not barred but full refund cannot be given in view of non-
exercising of his right by the complainant in view of clause 4 (ii) of the

builder buyer agreement.

17. Section 18(1) gives two optinri'sl-.ﬁi ’f_hjggﬁiallottee if the promoter fails to

18.

3ot
'a"

complete or is unable to glv“w 0S

sion of the unit in accordance with

the terms of the agreen%th fqrg sgie gﬁduly completed by the date

specified therein: /.0 1 "1 D ”éé L\
(i) Allottee Wxshes to mthdrj_a_lyv frmﬁ t:he prolect or
(ii) Allotte% Ho%s not mtend to wrthd@w from the project
1 v 2

The right under sectlon 13(1}/ 19(4} accruesto the allottee on failure
of the promoter to complete Br unable to gwé possession of the unit in
accordance with the termS’-of.;qu vggreement for sale or duly completed
by the date specgwg theﬁcm.— Il'?al@tteé has not exercised the right to
withdraw from the prO]ecf‘afteF the-due date of possession is over till
the offer of possé§§l__013 Was mgdﬁg to hm],i{ glr__nplledly means that the
allottee has tacitly wished to continue with the project. The promoter
has already invested in the project to complete it and offered
possession of the allotted unit. Although, for delay in handing over the
unit by due date in accordance with the terms of the agreement for
sale, the consequences provided in proviso to section 18(1) will come

in force as the promoter has to pay interest at the prescribed rate of
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19.

every month of delay till the handing over of possession and allottee’s
interest for the money he has paid to the promoter are protected
accordingly. Further in the judgement of the Hon’ble Supreme Court
of India in the cases of Newtech Promoters and Developers Private
Limited Vs State of U.P. and Ors. (supra) reiterated in case of M/s
Sana Realtors Private Limited & other Vs Union of India & others

SLP (Civil) No. 13005 of 2020 decided on 12.05.2022. it was

observed

25. The unqualified right of the'al éﬁf@seek refund referred Under
Section 18(1)(a) and Sggadn 19(%)of the Act is not dependent on
any contingencies or*stipulations' thereofs It appears that the
legislature has con;ﬁqgs{g Jpgfé#{b‘éﬂi_fhi&rjg@ggﬁ}%efmd on demand
Consumer Disp.HﬂtES'*‘ﬁReﬁ’ref?‘sﬁﬁ’Cpmﬂ:r‘fssfén ‘dnd\the Hon’ble Supreme
Court of Indiﬁ,\_:fth_e' authority- is  of the 'view that the forfeiture
amount of the earnest money shall\not.exceed-more than 10% of the
consideration e amount of || the | real estate Le.
apartment/pi&;t[baﬂding as the case may besin all cases where the
cancellation dﬁ;&hé“é_ flat/unit/plot is made~by the builder in a
unilateral man”‘rger-._gr{he' buyer intendsto withdraw from the
project and any agreemeént.containing @ny’ clause contrary to the
aforesaid regulationsshall be void and net binding on the buyer.”

Keeping in view, the ““request of the complainant, the

Y A T2 TY'TR A

respondent/pror@?tgf Hdl@cégdt%i‘r‘gféq*epaldup amount after
deducting 10% of the|sale consideration and shall return the amount
along with inter;s_flat' the rate of 10.7'0% (the State Bank of India
highest marginal cost of lending rate (MCLR) applicable as on date
+2%) as prescribed under rule 15 of the Haryana Real Estate
(Regulation and Development) Rules, 2017, from the date of filling of

the complaint i.e. 18.02.2019 till the actual date of refund of the
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amount within the timelines provided in rule 16 of the Haryana Rules

2017 ibid.

G. Directions of the authority

20. Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of

obligations cast upon the promoter as per the function entrusted to
the authority under section 34{f)

i. The respondent is dlregw ' ,'fund the paid-up amount of Rs.

i“ N .*

39,16,558/-after ded’uctleml(l% of the sale consideration of Rs.
40,60,000/- w;th fnj:erest at thé‘ pnesrsrl‘bed rate i.e., 10.70% on

i 4 f i

such amoun,t from the date of ﬁlhpg of the complaint i.e.,
18.02.2019 till’ihg clate of its actual real;zaj;lon
ii. A period of 90 dajzs is glvenéto the re§pendent to comply with the

directions gwen m m@ order and failing which legal

_ RE
consequences would T&H .

g E A __ é Tr A
21. Complaint stands %;séoge | %‘T . ;g;&
22. File be consigned to registry.
N} =
(Vijay Kumar Goyal)
Member

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 23.02.2023
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