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Member

for the complainant

vocate for the respondent

r. rhe present."H#\"m&;f&, been nred by the

.o,npr"i,"n,,"6[+f? ir: Gfi?Afut"te (Resuration and

DevelopmentJ Act,2076 [in short, the Act) read with Rule 28 of the

Haryana Real Estate (Regulation and Development] Rules, 2017 (in

short, the RulesJ for violation of section 11(4)[a) of the Act wherein it

is inter alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provision of the

ras+d B-r.i

(FtIo
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Act or the rules and regulations made thereunder or to the allottee as

per the agreement for sale executed inter se.

A. Proiect and unit related details

2. The particulars of the proiect, the details of sale consideration, the

amount paid by the complainant, date of proposed handing over the

possession, delay period, if any, have been detailed in the following

tabular form:

Name ofthe proj Gwal Pahrai, Sector

Faridabad Road,

Total area ofth

Nature of the

Registered/not re

Unit no.

Area ofthe unit

GURUGRAM
Provisional allotment t4.0t.2.071

Date of execution of buyer's
agreement

22.07 .Z\LL

The Promoter/Developer shall
complete the building and hand
over the possession of the Prism
Suites to the Buyer at the earliest

Possession clause
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possible date, subject always to
various Prism Suites buyers
making timely payment, Force
Majeure causes, avoilabiliE) of
essential items for construction,
change of policy by the
Governmental Agencies and Local
Authorities and other causes
beyond the control of the
Promoter/Developer (No penalfi

the Developer in this case). ln
the building is not completed

thin 36months / indefnitely
then itwill be the Buyer's
whether accept the

or claim back the
with Interest @, 9ok

project is delayed
negligence of the
oper then post 36

Promoter/Developer
ty of Rs. 15 per

month till the offer of

Buyer shall be entitled to the
,I the Prism Suites
mounts so paydble
reement are paid in
NOC issued. An

lrom the Buyer to
pay External Development
Charges, Internal Development
Charges demand received from
th e Pro m oter/ D evelo p e r.

#
.1\rlw

Due date ofpossession 22.07 .2014

Total sale consideration as

per payment plan annexed

{ 40,60,000/-
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B, Facts ofthe compla

3. The complainant

l. The comp

was allo

dated 14.01.

5,00,000/-and

5,00,000/- within

Complaint no. 710 of 2019

in the complaint:

tions and warranties

vide allotment letter

aid the amount of Rs.

to pay a sum of Rs.

Lys. by the time the buyers'

'" 
r*, *r'l-.'r'r':# ';#;
price and now incorporated

heavy cancellation and forfeiture charges for opting out of this

one sided agreement. Moreover, a mandatory parking slot

provided for and charged by the allotment letter was,

conspicuously, missing from the apartment buyer's agreement,

which also now featured a heavily modified payment plan.

Total amount paid by the
complainant as stated by the
complainant

{ 39,16,558/-

Legal notice send by the
complainant

25.0L.2078

0ffer of possession 24.04.201_7

0ccupation certificate
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ii. It may be noted that the flat buyer's agreement stated that the

approvals for construction of the five-star hotel complex (a

significant part of the representation upon which this purchase

was predicatedJ was granted but approvals were still pending, the

respondent no. 1s having applied for the same in February 2010.

The RTI collected subsequently revealed that even the change in

land use permissions were a grant in principle, while the

respondent no. 1ma e despite the approvals not

being in place. Despite t the approvals for the same

were pendin& the has, in total violation of the

law, collected t all the approvals were

in place till

iii. The agre building is to be

completed d that at the time of

booking the this 36 months would

run from the da ssion should have been

on was only offered on

after the same was

of the complainant's

agreement stipulates

terms such as a meagre delay penalty of Rs. 1.5/sq. foot per month

in the event of a delay on the builder's part. On the other hand, in

the event that the buyer defaults, he will be liable to pay an

interest of 180/o pa. on the outstanding amount. A legal notice

sent to the respondent no. 1 on 25.01.2018. The legal notice also

mentioned the Object failure of the respondent no. 1 to comply
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with the specifications of the s-star complexes as represented at

time of booking. It is submitted that all payments were made duly

to the respondent no. 1, except the amount to be paid at the time

of possession as a payment of the same would bar the

complainant from all recourse, as stipulated under the agreement.

In fact the complainant has had to bear increased cost of service

tax & vat and similar issues on registration charges due to delay

in delivery. The co made payments of monies

amounting to the sum 6,558/- till date. All throughout

20LL-2017, co exchanged between the

complainant a is pertains to, in part, to

the inability ply with the timeline

set by to the status of the

said prolecl

vl. At the time e complainant sought

to examine the red about the completion

of necessary comp as the fire safety approval,

operation of the 15 s

dismay of the comp

compared to the tall l

etc. To the shock and

d project was nothing

a 5 star complex by the

respondent no. 1. A reference may be made to the emails dated

24.05.2077 -3L.05.2017, where the complainant time and again

requests clarifications as to the fact that several of the

specifications were not met, and that the respondent no. t had

failed to address delay interest due to the complainant for the

delay. Furthermore, photographs taken of the unit during a site

I the re
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visit, on 22.05.2017 would demonstrate that the unit was still far

from complete. The unit was unfinished as well, and several ofthe
appliances promised in the buyer,s agreement including the

dishwasher/washing machine, the televisions etc. were all

missing. Photographs were shared with the respondent vide
email dated 37.05.2077 asking them to offer possession only
when the unit was ready.

The complainant was

being offered for poss

to discover that the project

far cry from the sales brochure

promise of a 5 r clearly mentions that the

facilities in

gym, Jacuz

fully equipped unisex

ub with lounge, kids

". the only facilities

the complai visit was a tiny room

with 2 ine with some 10-

12 nos. dumb- but the sales brochure

suites include "Swimming Pool,

Kids Play Pool,

bing Frames, Adventure

Dog Walking Tracks,

Restaurant, Videogame Room, Convenient shopping Doctor on

Call, Concierge on Call, Young Kids Club, Mini Club, Cooking piped

Gas Supply, Wi-fi etc which were not there when the complainant

visited the site. The respondent no. 1 on the other hand denied all

the promises made in the brochure by saying that the same was

misprinted. This amounts to a grave act of misrepresentation on

Fitness Trails, Tennis I

Toddlers water play, S\

Play Zone, Cycle Tracl
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the part of the responded it is a fact that respondent t has in

reality got approvals basis representation to authorities that it is
developing a 5 star complex. It is also a fact that they have

delivered maximum a 4 star grade property for the serviced

suites project which not a 5 star one as represented to the

complainant in the brochure. It may be noted here that the

marketing activity of the respondent no. L pre-dates the

approvals ofthe auth on of law.

vl. That the complainant the respondent multiple times

for settlement on ce that thev wish to settle

amicably out attempt to wriggle out

of the same alone. Left with no

choice the proach the authority

for the

C. The complainant

4. The complainants have

respondent to refund the entire amount paid by the

.t to the respondent amounting to Rs.39,16,558/-

rule 15 of the

D. Reply filed by the respondent

5. The respondent had contested the complaint on the following grounds;

That the present complaint is not maintainable in law or on facts.

The provisions of the Real Estate (Regulation and Development)

Act,20L6 (hereinafter referred to as the 'Act) are not applicable

iD Direct the r

complainanl

along with i

rules.

) read with
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ffiHARERA
ffioTJRTJGRAI/

Complaint no. 710 of 2019

to the pro.iect in question. The application for issuance of

occupation certificate in respect of the apartment in question was

made on 13.05.2017 i.e., well before the notification of the

Haryana Real Estate Regulation and Development Rules 2017

(hereinafter referred to as the Rules) The occupation certificate

has been thereafter issued on 20-04.2017. Thus, the project in

question is not an "Ongoing Project" under Rule 2(11(0) of the

Rules. The project has istered under the provisions of

the Act. This authority ve the jurisdiction to entertain

and decide the p e present complaint is liable

to be dismi

. That the pre ble in law or on facts.

The compl complaint seeking

delay in deliveringcompensati

possession e complainant. It is

respectfully ints pertaining to

compensation and decided by the adjudicating

officer under Section 71 of the Real Estate Regulation and

Developmentl 4ct,2076 (hereinafter referred to as "the Act" for

short) read with Rule 29 of the Haryana Real estate [Regulation

and DevelopmentJ Rules,2017, (hereinafter referred to as "the

Rules"J and not by this authority. It is submitted that this

authority, not being the ad,udicating officer as alleged, lacks the

jurisdiction to adiudicate upon the frivolous and fallacious issues

advanced by the complainants. The present complaint is liable to

be dismissed on this ground alone.
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That clause 4 of the buyer's agreement provides that the

developer shall complete the building and hand over the

possession ofthe prism suites to the buyer at the earliest possible

date, subject always to various prism suites buyers making timely

payment, force maieure causes, availability of essential items for

construction, change of policy by government agencies and Iocal

authorities and other causes beyond the control of

promoter/developer (

the present case, as

the developer in this case). In

entioned above, the delay in

to the changes in the polices

of the govern which was beyond the

control of was conveyed to the

complaina the clause 41) of the

buyer's plainant was aware

about the ty or compensation

in regard to oned in his clause. lt is

worthwhile to m hll the delays the respondent

has been able to co d the authorities have also

granted occ including the tower

lll.

where unit in question is situated,

iv. Due to the change in the policies ofthe Government and the local

Authorities, there was a sudden hike in prices of the raw

materials, increment in the taxes, even the IFMS charges were

increased and all of sudden, the respondent no. t has to make

several changes in the plan, so that the allottee do not suffer and

the respondent No. 1is a able to complete the works at the
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earliest possible time and offer possession to the allottee of the

balance units.

That the construction of the unit in question stands completed

and the respondent is in receipt of the occupation certificate in

respect of the same. Moreover, vide letter dated 24.04.2017 offer

of possession of the apartment was made to the complainant. The

complainant was called upon to complete certain formalities

detailed in the said also to make payment of

in the statement of accountoutstanding amounts

annexed with the sai mation of possession dated

18.04.2016 ( r dated 24.04.2017 .

However nt but the

complainan l, has proceeded to

institute th laint. It is submitted

that as soo

complainant

is remitted by the

respondent shall n of the suite to the

complainan

That it is su t have been raised by

with the terms and

vl,

the respondent is strictly in accordance

conditions of the buyer's agreement duly executed and agreed to

between the parties. There is no default or lapse on the part of the

respondent. It is the complainant who has refrained till date from

obtaining possession of the apartment by raising false and

frivolous excuses. It is evident from the entire sequence of events,

that no illegality can be attributed to the respondent. The
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allegations leveled by the complainant are totally baseless. Thus,

it is most respectfully submitted that the present complaint

deserves to be dismissed at the very threshold.

E. lurisdiction ofthe autlority

6. The authority observed that it has territorial as well as

jurisdiction to adrudicate the present complaint for the

below:

E.l Territorial iurisdiction

7. As per notification no

subject matter

reasons given

ted L4.12.2077 issued by

ana the iurisdiction of

be entire Gurugram

Gurugram. In the

within the planning

thority has complete

complaint.

Town and Country

Real Estate

District for all

present case,

area of G

territorial iurisdicti

E.II

8. Section 11(4)(al of the Act provides that the promoter shall be

responsibre,: *f 
4ffiffl. f$f"{qtqsare. 

Section 11(4)(a)

is reproduced as h\#euYdbri '
Section 77

(4) The promoter shall-
(q) be responsible for qll obligstions, responsibilities ond

functions under the provisions of this Act or the rules ond
regulotions mqde thereunder or to the allottees ss per the
ogreement for sole, or to the associotion of qllottees, as the
case may bq till the conveyance of oll the aryrinents, plots or
buildingt as the case moy ba to the ollottees, or the common
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qreas to the ossociation of ollottees or the competent
authority,0s the case moy be;

Section 34-Functions of the Authorityt

344 of the Act provides to ensure compliance of the obligotions cast
upon the promoters, the allottees qnd the real estqte agents under this Act
ond the rules ond regulations made thereunder.

9. So, in view ofthe provisions ofthe Act quoted above, the authority has

complete iurisdiction to decide the complaint regarding non-

compliance of obligations

11(4)(a) of the Act leaving

by the adjudicating o

stage.

Further, the au

and to grant a

judgement pass

and Developers

2022(1) RcR(civit),

PvL Ltd, and other Vs, Un

ter as per provisions of section

ensation which is to be decided

the complainant at a later

\-9-
10. with the complaint

tter in view of the

Newtech Promoters

U.P. and Ors." 2021-

of M/s Sana Resltors

other SLP(Civil) No. 13005

of 2020 decided on 12.05.2022 wherein it has been laid down as

under:

"86. From the scheme of the Act of which a detoiled reference has
been mode and taking note of power of adjudicotion delineated with
the regulatory authority ond odjudicating olficer, what finally culls
out is that although the Act indicotes the distinct expressions like
'refund', 'interest', 'penalE' and 'compensqtion', a conjoint reoding of
Sections 18 ond 19 cleorly manifes* that when it comes to refund of
the qmount, and interest on the refund omount, or directing poyment
of interest lor delayed delivery of possession, or penolty ond interest
thereon, it is the regulatory authority which has the power to
examine and determine the outcome ofa complqint At the some time,
when it comes to q question of seeking the relief of qdjudging
compensation and interest thereon under Sections 72, 14, 18 and 19,
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the adjudicating olfrcer exclusively has the power to determine,
keeping in view the collective reqding of Section 71 reod with Section
72 of the Act- if the odjudication under Sections 12, 14, 18 and 19
other than compensation as envisoged, if extended to the adjudicating
oficer as prayed that, in our view, may intend to expand the anbit
and scope of the powers and functions of the adjudicqting offrcer
under Section 71 and that would be agoinst the mandate oJ tii ert
2016."

11. Hence, in view of the authoritative pronouncement of the Hon,ble

Supreme Court in the cases mentioned above the authority has the
jurisdiction to entertain a ng refund of the amount and

interest on the refund amo

F. Findings on the relief lainant/allottee.

F. I Direct the respo amount paid by the
Rs.39,16,558/- alongcomplainant to

with interest as

12. In the present

the project and is

subject unit along

5 of the rules.

ds to withdraw from

paid by it in respect of

bed rate as provided

under section 18(1) of the Act. Sec.

below for ready reference.

18(1) of the Act is reproduced

"Section 18: -
1B(1). tf the give possession
ofan apartment, plot, or building.-
(o) in accordance with the terms of the agreement lor sale or, as the

cose may be, duly completed by the dote specifred therein; or
ft) due to discontinuance of his business as a developer on account of

suspension or revocation of the registrotion under this Act or for
ony other reason,
he shall be liable on demqnd to the alloatees, in cqse the
allottee wishes to withdraw from the project without prejudice to
any other remedy ovailable, to return the amount received by
him in respect of that qpartment" plot, building, as the cose
moy be, with intetest at such rqte as may be prescribed in this
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behalf including compensation in the monner as provided under
this Act:
Provided that where an qllottee does not intend to withdraw from the

project, he shall be paid, by the promoter, interest for every month of delay,

till the honding over of the possession, ot such rote os may be prescribed.',

13. As per clause 4 and 6 of the flat buyer agreement dared 22.02.2077

provides for handing over ofpossession and is reproduced below:

4, The Promoter/Developer sha the Building and hand ovet the
possession of the Prism at the earliest possible date,
subject always to vori buyers moking timely payment,
Force Majeure couses, essential items for construction,
chonge of policy by cies ond Local Authorities
ond other
penalry b

Promoter/Developer (No
the building is not

completed wi,
Buyer's o
omount pq is deloyed Due
to gross n post 36 months the
Promoter/, Sq. Ft Per month
till the

The Buyer the Prism Suites only
ofter amounts are paid in full and
NOC issued. A Buyer to pqy External
Development Cha ent Chorges demand received

tualitv where the

on of the unit in

accordance with terms ofagreement for sale or duly completed by the

date specified therein.

15. This is an eventuality where the promoter has offered possession ofthe

unit after obtaining occupation certificate and on demand of due

payment at the time of offer of possession the allottee wishes to

then it will be the
or claim back the
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withdraw from the project and demand return of the amount received

by the promoter in respect of the unit with interest at the prescribed

rate. The allottee in this case has filed this application/complaint on

78.02.2079 after possession of the unit was offered to him on

24.04.20L7 after obtaining occupation certificate on 20.04.2077 by the

promoter. The allottee never earlier opted/wished to withdraw from

the project even after the ession and only when offer

of possession was made to demand for due payment was

raised then only filed authority. Though as per

terms and co agreement, the

aid-up amount fromallottee/complai

the respondent. buyer agreement is

reproduce for

In case the completed within
36months/indefin it will be the Buyer's
option whether dccept the concellation or claim back the
amount paid with lnterest @, 9o/o p,a.

ition shows that the

ither to accept the

cancellation or claim back the amount paid with interest @ 9o/o p.a. in

case the building was not completed within 36 months (indefrnitely

delayed) . No doubt there is a delay in completion of the project of

more than three years from the due date and the complainant could

have exercised his option in view of the terms and condition detailed

above but he remained MUM and waited for the completion of the

I
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project and offer of possession. The complainant sends a legal notice

to the respondent on 25.01.2018 for immediate handing over of

possession of the allotted unit complete in all respect as represented

at the time of entering into the agreement. Though filling of the

complaint is not barred but full refund cannot be given in view of non-

exercising of his right by the complainant in view of clause 4 (ii) of the

builder buyer agreement.

17. Section 18(1J gives two lottee if the promoter fails to

complete or is unable to gi n of the unit in accordance with

the terms of the agre ly completed by the date

specified therein:

(D

tii)

roject; or

m the project

18. The right under the allottee on failure

of the promoter to possession of the unit in

accordance with the te t for sale or duly completed

by the date sp exercised the right to

withdraw from of possession is over till

the offer of possession was made to him, it impliedly means that the

allottee has tacitly wished to continue with the proiect. The promoter

has already invested in the prorect to complete it and offered

possession of the allotted unit. Although, for delay in handing over the

unit by due date in accordance with the terms of the agreement for

sale, the consequences provided in proviso to section 18[1J will come

in force as the promoter has to pay interest at the prescribed rate of

H
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every month of delay till the handing over of possession and allottee,s

interest for the money he has paid to the promoter are protected

accordingly. Further in the judgement of the Hon,ble Supreme Court

of India in the cases of Newtech Promoters and Developers private

Limited Vs State of 11.P. ond Ors. (supra) reiterated in case of M/s
Sana Realtors Private Limited & other Vs Union oflndia & others

SLP (Civil) No. 13005 of 2O2O decided on LZ.OS.ZOZ2. it was

observed

25. The unqualified right of the seek refund referred Under
Section 18(1)[a) and S, Act is not dependent on
any contingencies appears thot the
legisloture hos on demond

Consumer D Hon'ble Supreme
Court of lndit that the forkiture
amount of than 10ok of the

estqte i.e,consid
apartment/t
cancellation
unilateral ma withdraw from the
project and any clause contrqry to the
aforesaid regulatio

Keeping in view,
binding on the buyer."

of the complainant, the

respondent/pro -up amount after

along with interest at the rate of 10.700lo (the State Bank of India

highest marginal cost of lending rate (MCLR) applicable as on date

+20/o) as prescribed under rule 15 of the Haryana Real Estate

fRegulation and DevelopmentJ Rules, 2017, from the date of filling of

the complaint i.e.78.02.2079 till the actual date of refund of the

ll cases where the
the builder in o

L9.
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amount within the timelines provided in rule 16 of the Haryana Rules

2017 ibid.

G. Directions ofthe authority

20. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of

obligations cast upon the promoter as per the function entrusted to

the authoritv under section

i. The respondent is the paid-up amount of Rs.

39,16,558/-after sale consideration of Rs.

40,60,000/- rate i.e., 10.70% on

the complaint i.e.,

18.02.2079

ii. A period of

directions

t to comply with the

failing which legal

consequences woul

ffiHARERA
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such amo

21. comptaint sta*. $uX"& f.

22. File be consigned to registry.

\l'l - z'--)
(viiay Kurflar coyal)

Member

Haryana Real Estate Regulatory Authority, Gurugram

Datedt 23.02.2023
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