& GURUGRAM Complaint No. 1230 of 2019/723 of 2021

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Complaint no. : 1230 of 2019
/723 0f 2021
First date of hearing: 27.11.2019
Order pronounced on: 12.04.2023
Vinod Dalal, S/o Ved Prakash Dalal,
Through G.P.A Holder- Devinder Dalal, , .
S/o Ved Prakash Dalal, IS i
R/o: - H-002, BPTP Park Prime, {70 0
Sector-66, Gurugram, Haryana—l??ﬁ%’i;"?‘ " Complainant
Versasw o\
M/s Sepset Properties Private Limited. "~
Regd. Office at: - 11% Floor, Paras Twin. Towers, |
Tower-B, Sec-54, Golf Gourse Road,
Gurugram, Haryana.
Also At: - Room no. 205, Welcome Plaza,
S-551 School, Block-II, Shakka;‘pur B
Delhi-110092. - Respondent
CORAM: G T . - T -
Shri Vijay Kumar Goyal . 2k O N Member
shri Ashok Sangwan A K4 3 EN\ IS IN Y Member
Shri Sanjeev Kumar Arora Member
APPEARANCE:
Sh. Mukul Kumar Sanwariya (Advocate) Complainant
Sh. Akshay Sharma (Advocate) Respondent
ORDER

1. The present complaint dated 02.04.2019 has been filed by the
complainant/allottee under section 31 of the Real Estate (Regulation

and Development) Act, 2016 (in short, the Act) read with rule 28 of the
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L]

Haryana Real Estate (Regulation and Development) Rules, 2017 (in
short, the Rules) for violation of section 11(4)(a) of the Act wherein it
is inter alia prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions under the provision of the
Act or the Rules and regulations made thereunder or to the allottees as

per the agreement for sale executed inter se.

A. Unitand project related details
2. The particulars of unit details; sqle con51deratlon the amount paid by
the complainants, date of propq&‘e‘dél%;éndmg over the possession, delay
period, if any, have been detaﬂe;ﬂ‘in the followmg tabular form:
S.N. | Particulars AN A TR 7, N\
j & Name of the pro;ect Paras Bew% §g“ctor 106, Gurugram
2. Nature of project. "~ =~ Re51dent1al group housing project
3. RERA registered/not | Registered
registered 118 of 2017 dated 28.08.2017
4. | DTPC License no. 61 of 2012 dated 13.06.2012
Validity status . 112.06.2020°
Name of licensee Se&Prope’rtifes
Licensed area ' 13. %Mre
5. | Unitno. 16026 floor, Tower-C
¥ /A NBs per page no. 31 of complaint]
6. | Unitmeasuring = /" |1760 sq.ft.
Y [As per.page no. 31 of complaint]
7. |Date of execution; of Flat| 02.04:2013-
buyer’s agreement (page no. 28 of complaint)
8. Allotment Letter 10.01.2013
(page no. 25 of complaint)
9. Possession clause 3. Possession
3.1 Subject to Clause 10 herein or any
other circumstances not anticipated
and beyond the reasonable control of
the Seller and any restraints
restrictions from any courts/
authorities and subject to the
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qu,rUnent to the Purchaser(s)
| wit in a period of 42 (Forty Two)

” penod 6f 6 (six) Months from the
ol date “of execution of this Agreement
7 of da!;e of obtammg all licenses or

Purchaser(s) having complied with all
the terms and conditions of this
Agreement and not being in default
under any of the provisions of this
Agreement and having complied with
all provisions. formalities,
documentation, etc. as prescribed by
the Seller, whether under this
Agreement or otherwise, from time to
time, the Seller proposes to hand
over the possession of the

s with an additional grace

approvals ‘for ‘commencement of
construction, whichever is later,
subject to Force Majeure.

10. | Due date of possession 06.09.2017
|| (calculated from the date of approval of
Environmental.clearance)
(grace  «period is allowed being
unqualified)
11. | Environmental clearance [ 06.09.2013 :
12. | Total Sale consideration. %s 1,18,87,200/-
| (as per payment plan on page no.61 of
complaint)
13. | Total amount paid by the | Rs:1,13,26,204 /-
complainant (As alleged by complainant in his
written submission and also as per
statement of account on page no. 61 of
reply)
14. | Occupation certificate | 15.01.2019
dated
15. | Offer of possession 24.01.2019
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B. Facts of the complaint:

3. The complainant has made the following submissions: -

L.

IL.

I1.

IV.

VL

That the project named "PARAS DEWS" is being developed by
respondent on a parcel of land admeasuring 13.762 acres situated at
Sector 106, at Village- Daultabad, Tehsil & District Gurgaon.

That on relying upon the facts and assurances of timely competition
of project by the respondent's representatives, the complainant
booked a flat bearing no. T= C 9602\011 6th floor, admeasuring super
area of 1760 sq. ft. vide ag@,oﬁm;gnt letter dated 10.01.2013 for a
total sale consideration- of“ﬁs‘l Tgr&'? ,200/- and paid a sum of paid

Rs.1,13,26,204/- in all There#f@@f §§uyer S agreement was executed
on 02.04.2013. ];{/ S -

That as per claus'ig 3:1 of thg_ob”ﬁyé‘l.'-;g--agreé‘fh%“ént, the project was to be
completed within42 mo:nth's with 6 rnonthé;of grace period from the
execution of the salmagreement So th@s@pu’lated date for handing
over possession of the salg un:lt was 06 Qg 2017 but the same was
offered on 24.01.2019:. ~ |

That the complamgnt mquxrad q&bou'g@thg status of construction and
other developmenﬁ work to be ¢ rrléd out bj? the respondent but it
never shared any such information in gross, violation of Sec 19(2) of
RERA, Act, 2016. |

That the respondent has illegally charged an amount of Rs.3,00,000 /-
for allotment of Car Parking Space exclusive of the basic
consideration against the settled principle of law and natural justice.
That the respondent kept on demanding payments from the
complainant but never showed its willingness to complete the

construction on time.
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VII. That the complainant suffered losses or damages due to false and
incorrect statement or commitment made by the respondent for
delivering the possession of flat within stipulated time. Thus, the
complainant is entitled to withdraw from the respondent’s project to
get the refund along with in terms Sec 18(1) of the RERA, Act, 2016.

VIII. That the respondent not only failed to construct the unit within the
stipulated timeline as per BBA but also made major alterations in the

layout plan without even havmg consent from the complainant.

C. Relief sought by the complaﬁ_g

relief(s):
L To refund the entire paid-up-amount of\Rs.1,13,26,204/- (Rupees
One Crore Thlrteen Lac Wenfyfﬁlx Th@gsand Two Hundred and

4. The complainant has sought follow

Four only) along Wlth prescrlbed rate of”u%t’erest
5. On the date of hearmg, the a‘lithci’rl'ty explained to the
respondent/ prombter about the contraventlensas alleged to have been

committed in relatlon to »semon 11(%)&@} ol'ét%e Act to plead guilty or
not to plead guilty. ~ IS

D. Reply by the respcauldentjb]éulgegg ') ?g

6. The respondent contested thé?cg%mglaint by-filing reply dated 26.10.2020
on the following grounds: -

i. That the complainant is nota genuine flat purchaser or consumer and
purchased the said flat for commercial and investment purposes for
which the jurisdiction of this Hon’ble Authority cannot be invoked, as
the object of RERA Act is to protect the interests of the consumers and
not the investors.

ii. That the present complaint is not maintainable as the possession had

to be handed over to the complainant in terms of clause 3.1 and 3.2 of
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the buyer’s agreement. The complainant has been himself guilty of not
adhering to the payment schedule and made most of the payment after
passing of the respective due dates. The same is not permissible in
terms of RERA Act, 2016 and in view of the same, the complaint merits
outright dismissal.

iii. That the complaint is not maintainable and is premature since the

project is a RERA registered project, having registration no. 118 of

2017 dated 28.08.2017, and: mtgrms of the Registration Certificate the

due date of completion is 31' 21 which has not arrived in the

present case. Therefore; thq:..‘pré‘se-nt complaint merits outright
iv. That the present: complamt NI @

uous 'aif& is not maintainable as
the construction of ’Tower B has already E“éen completed and the
Occupation Certlﬁcate has also been recelved On 15.01.2019. The offer
of possession has already been 3ssu§ﬁ%t0¥ the complainant on
24.01.2019 with th&demandfor: ktﬁl}ggnemaiimng payment. However, the
complainant has not ori.ly failed to_make the payment of the due
amount but filed ithe present complamt to harass the respondent.

v. That due to the failufe of %hé complamant 1ﬁ paying the complete
consideration, the _regpondent has 'suffered immense monetary
hardships. Hence, it is most humbly prayed thét this Hon’ble Authority
ensures that the complainant comply with the terms of the buyer’s
agreement and the provisions of RERA Act, 2016 and Haryana Real
Estate (Regulations and Development) Rules, 2017.

vi. That the present complaint is not maintainable as the complainant has
not filed the present complaint as per the correct form of the Haryana

Real Estate (Regulation and Development) Rules, 2017.
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vii. It is further submitted that the Hon'ble Authority does not have the

jurisdiction to entertain the present complaint.

Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents and submission
made by the parties.

Jurisdiction of the authority

The respondent raised a prelmunary submission/objection that the
authority has no ]l.lI‘lSdlCthQ ;@ em:grtam the present complaint. The
objection of the respondent- ré&gﬁ %*rejectlon of complaint on ground
of jurisdiction stands rejecgteg; %'*' &,

';. H

4

;ut}agnty observes that it has

territorial as well as sub]ec1:~----ftaat:té"f~ ]ur-lsdlctlon to adjudicate the
present complaint for the reasons glven below
EI  Territorial jurisdiction | = Kl

As per notification no(1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country.‘P.lExﬁnihg D_gpa;rt_r__ﬁenf,'.mé,,.ju.risdiction of Real Estate
Regulatory Authority, Gurugfam--’sha'll"ﬁe entire Gurugram District for
all purpose with offices sntuated mgGuFugram.Jn the present case, the
project in question is mtlfated %vﬁnn ﬁhe%plannmg area of Gurugram
District. Therefore, this authority has complete territorial jurisdiction
to deal with the present complaint.

E.II Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is
reproduced as hereunder:

Section 11.....(4) The promoter shall-
(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
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thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance
of all the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas to the association of allottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to deade the complaint regarding non-
compliance of obligations by the promoter leaving aside compensation

which is to be decided by the ad]udlcatmg officer if pursued by the

Ir\ 1 EW
complainant at a later stage (4 fai;“-'v

Further, the authonty has no hitch in prooeedmg with the complaint
and to grant a rglief of refund m the present matter in view of the
judgement passedf:'by' the Hoﬁ’f:lé Ai‘)ex'(—?ou;rﬁlf Newtech Promoters
and Developers Private Limited Vs State of U.P. and Ors. 2021-
2022(1) RCR(C), 35 7éand relterated in. case of M/s Sana Realtors
Private Limited & other Vs Unimn of“‘jndm & others SLP (Civil) No.
13005 of 2020 decided. on 12 0.'}.%022 and wherem it has been laid

down asunder: . . /[ : 9A Y My
“86. From the schemé of the Act ofiwhich a detqr‘fed reference has been
made and taking“note-of power of-ddjudication delineated with the
regulatory authority and adjudicating officer, what finally culls out is that
although the Act indicates the distinct expressions like ‘refund’, ‘interest’,
‘penalty’ and ‘compensation’, a conjoint reading of Sections 18 and 19
clearly manifests that when it comes to refund of the amount, and interest
on the refund amount, or directing payment of interest for delayed delivery
of possession, or penalty and interest thereon, it is the regulatory authority
which has the power to examine and determine the outcome of a complaint.
At the same time, when it comes to a question of seeking the relief of
adjudging compensation and interest thereon under Sections 12, 14, 18
and 19, the adjudicating officer exclusively has the power to determine,
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keeping in view the collective reading of Section 71 read with Section 72 of
the Act. if the adjudication under Sections 12, 14, 18 and 19 other than
compensation as envisaged, if extended to the adjudicating officer as
prayed that, in our view, may intend to expand the ambit and scope of the
powers and functions of the adjudicating officer under Section 71 and that

would be against the mandate of the Act 2016.”
The application for refund filed in the form CAO with the adjudicating

officer and on being transferred to the authority in view of the
judgement titled as M/s Newtech Promoters and Developers Pvt Ltd.
Vs State of UP & Ors. (supra), the issue before authority is whether the

ab

£

authority should proceed further V}{;’ghout seeking fresh application in
the form CRA for cases of refund along with prescribed interest in case
the allottee wishes to w1thdraw fromwthe project on failure of the
promoter to give possessm{iaf\s\per ag-.reement for sale irrespective of
the fact whether application has been made i in form CAO/ CRA. It has
been deliberated in the proceedihgs dat:e-t-:l' i0.5.2022 in CR No.
3688/2021 titled Harish Goel Versus Adani M2K Projects LLP and
observed that there is nb méterial'différe.nce in the contents of the
forms and the differenf headings whether it is filed before the
adjudicating officer or the authorlty
Hence, in view of tﬁe“authm' ti%e" proﬁouncement of the Hon'ble
Supreme Court in.the case mentxoned above, the authority has the
jurisdiction to entertain a complamt seeking refund of the amount and
interest on the refund amount.

Findings on the objections raised by the respondents.

F.I  Objection regarding the complainant being investor.
The respondents has taken a stand that the complainant is the investor

and not consumer, therefore, he is not entitled to the protection of the

Act and entitled to file the complaint under section 31 of the Act. The
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15.

HARERA

respondent also submitted that the preamble of the Act states that the
Act is enacted to protect the interest of consumers of the real estate
sector. The authority observes that the respondents is correct in stating
that the Act is enacted to protect the interest of consumer of the real
estate sector. It is settled principle of interpretation that preamble is an
introduction of a statute and states main aims & objects of enacting a
statute but at the same time the preamble cannot be used to defeat the
enacting provisions of the Act: Eur_‘l;herrnore it is pertinent to note that
any aggrieved person can ﬁlq;ﬁs-{f&ﬂamt against the promoter if it

itk
x_e\r:_l AL

contravenes or violates any pro., Isioﬂ"s of the Act or rules or regulations

made thereunder. Upon carefui P > | of all,the terms and conditions

of the apartment bﬂyer S agrEemeIitvfxlt is mvealed that the complainant
is a buyer and pald total prlce of Rs.1, 13 26 204/ to the promoter
towards purchase-of -an apartment in its pm]ect At this stage, it is

important to stress upon the deﬁmtlon of, tgrm allottee under the Act,
the same is reproduced be%w for re@dy refegence

-‘%W’ﬁ

“2(d) "allottee" in relatran to?a real eswmap‘?o;ect means the person to
whom a plot, apartment or“‘bm!dmg, as the case may be, has been
allotted, sold (whé@h - as fregeho!d" or !easéhold) or otherwise
transferred by thewp romoter, and fhc!ud& the person who
subsequently.acquires.the said-allotment through sale, transfer or
otherwise_but 'does ‘not mdude a person .to. whom such plot,
apartment or bu:!dmg, as the case may be, is given on rent;”

In view of above-mentioned definition of "allottee" as well as all the

terms and conditions of the apartment application for allotment, it is
crystal clear that the complainant is allottee as the subject unit was
allotted to him by the promoter. The concept of investor is not defined
or referred in the Act. As per the definition given under section 2 of the

Act, there will be “promoter” and “allottee” and there cannot be a party
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16.

17

having a status of "investor". The Maharashtra Real Estate Appellate
Tribunal in its order dated 29.01.2019 in appeal no.
0006000000010557 titled as M/s Srushti Sangam Developers Pvt.
Ltd. Vs. Sarvapriya Leasing (P) Lts. And Anr. has also held that the
concept of investor is not defined or referred in the Act. Thus, the
contention of promoter that the allottee being an investor is not entitled
to protection of this Act also stands rejected.

F.I Objection regarding premature filing of complaint.

Another contention of the res '_ 'ent is that the complaint filed is

premature, as the project. 13 %ﬁﬁ& registered having registration
number 118 of 2017, dated ?ﬁf@@ :?.@J‘gg and in terms of the registration
certificate, the due date of camplem% 1%‘%}@7 2021. However, going
through possession: clause 3 1 of the: buyemﬁgr;eement as mentioned
in the table, due date comes qut to be 06:09126‘17;’, whereas the present
complaint has been ‘secelved on 02042@19 Thus, the objection
regarding premature f5f‘f1z._Ifiri&é:-ofm'?'ﬁt'“he{:-'cor’;é,_;)lg;lﬂ::s'_is-ands rejected.

F.IIl  Objection regarding thedelaym payments.

The objection raised.by the rgs%pngept regardmg delay in payment by
allottee is totally invalid. as he has ahe:ead? paid the amount of
Rs.1,13,26,204/-,1.e,, 95%) against the /total sale consideration of

Rs.1,18,87,200/- to the respondent. The balance amount is payable on
application of occupation certificate or the receipt of the occupation
certificate. The fact cannot be ignored that there might be certain group
of allottees who defaulted in making payments. But upon perusal of
documents on record, it is observed that no default has been made by
the complainant in the instant case. Hence, the plea advanced by the

respondent is rejected.
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Findings on the relief sought by the complainant.

G.I To refund the entire amount deposited i.e., Rs.1,13,26,204/- by the

complainant with prescribed rate of interest.

The complainant booked a flat bearing no. T-C/0602 on 6th floor,
admeasuring super area of 1760 sq. ft. in the said project vide an
allotment letter dated 10.01.2013 for a total sale consideration of
Rs.1,18,87,200/- and the complainant has paid a sum of paid
Rs.1,13,26,204/- in all. _

The Section 18(1) is apphcable only in the eventuality where the
promoter fails to complete or unable to give possession of the unit in
accordance with terms of agreement for sale or duly completed by the
date specified therein. This is an eventuallty where the promoter has
offered possession of the unit after obteining occupation certificate and
on demand of due payfnent at fhe time of offer of possession, the allottee
wishes to withdraw from the project 'and derr_lazld return of the amount
received by the pfomoter in_respe(':.t of t_he.u;'lit with interest at the
prescribed rate. F '

The due date of possessmn as per buyer s agreement as mentioned in
the table above is 06.09.2017 and complamt has been received on
02.04.2019 after possession of the unit was offered to him after
obtaining occupation certificate by the promoter. The OC was received
on 15.01.2019 whereas, offer of possession was made on 24.01.2019.
The allottee never earlier opted/wished to withdraw from the project
even after the due date of possession and only when offer of possession
was made and demand for due payment was raised, then only, he filed

a complaint before the authority.
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The right under section 18(1)/19(4) accrues to the allottees on failure
of the promoter to complete or unable to give possession of the unit in
accordance with the terms of the agreement for sale or duly completed
by the date specified therein. If allottees have not exercised the right to
withdraw from the project after the due date of possession is over till
the offer of possession was made to them, it impliedly means that the
allottees tacitly wished to continue with the project. The promoter has
already invested in the prolect to complete it and offered possession of
the allotted unit. Although, for delay in handing over the unit by due

PRI

date in accordance w1th the terms of the agreement for sale, the

33‘1.»

consequences prov1ded in prowso to sectlon 18(1] will come in force as
the promoter has to pay interest at the prescrlbed rate of every month
of delay till the handlng over of possesswn and allottee’s interest for the
money they have pald to the promoter is protected accordingly and the
same was upheld by in the ]udgement of the Hon'ble Supreme Court of
India in the cases of Newtechl _Prom_oters and Developers Private
Limited Vs State of U.P. and Ors. (suoi‘a)l reiterated in case of M/s
Sana Realtors anate Limited & other Vs Umon of India & others SLP

e el B

(Civil) No. 13005 of2020 decided on 12.05. 2022 that: -

25. The unqualified right of the allottees to seek refund referred Under
Section  18(1)(a) and Section 19(4) of the Act is not dependent on any
contingencies or stipulations thereof. It appears that the legislature has
consciously provided this right of refund on demand as an unconditional
absolute right to the allottees, if the promoter fails to give possession of the
apartment, plot or building within the time stipulated under the terms of
the agreement regardless of unforeseen events or stay orders of the
Court/Tribunal, which is in either way not attributable to the
allottees/home buyer, the promoter is under an obligation to refund the
amount on demand with interest at the rate prescribed by the State
Government including compensation in the manner provided under the Act
with the proviso that if the allottees does not wish to withdraw from the
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22,

23.

project, he shall be entitled for interest for the period of delay till handing
over possession at the rate prescribed.

The promoter is responsible for all obligations, responsibilities, and
functions under the provisions of the Act of 2016, or the rules and
regulations made thereunder or to the allottees as per agreement for
sale. This judgement of the Supreme Court of India recognized
unqualified right of the allottees and liability of the promoter in case of
failure to complete or unable to give possession of the unit in
accordance with the terms of agreement for sale or duly completed by
the date specified therein. ﬁut the complainant-allottee failed to
exercise his right although lt 1i§f:1;§uallf1ed one. Complainant has to
demand and make his lntentlons clear that he wishes to withdraw from
the project. Rather tamtly msﬁeglméﬁentmue w1th the project and thus
made himself entitled to receive 1nterest for every month of delay till
handing over of possessmn It is observec} by the authority that the
allottee invest in the pr0]ect for i::-btaumngJ tixe ellotted unit and on delay
in completion of the pr0]ect never wished to withdraw from the project
and when unit is ready for possesjsnon such withdrawal on
considerations other than delay such as reduction in the market value
of the property and investment purely on speculative basis will not be
in the spirit of the section 18 which protects the right of the allottees in
case of failure of promoter to give possession by due date either by way
of refund if opted by the allottees or by way of delay possession charges
at prescribed rate of interest for every month of delay.

In case allottees wish to withdraw from the project, the promoter is
liable on demand to the allottees return of the amount received by the

promoter with interest at the prescribed rate if promoter fails to
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complete or unable to give possession of the unit in accordance with the
terms of the agreement for sale. The words liable on demand need to be
understood in the sense that allottees has to make intentions clear to
withdraw from the project and a positive action on their part to demand
return of the amount with prescribed rate of interest if they have not
made any such demand prior to receiving occupation certificate and
unit is ready then impliedly agreed to continue with the project i.e. they
do not intend to withdraw from the project and this proviso to sec 18(1)

-‘?Aww

automatically comes into operatlon and allottees shall be paid by the
promoter interest at the presck;':beyawzfate for every month of delay. This
view is supported by the )udgement of Hon’ble Supreme Court of India
in case of Ireo Grace Realtech Pvt. Ltd v/s Abh:shek Khanna and Ors.
( Civil appeal no. 5785 of 2019) wherein the Hon'ble Apex court took
a view that those allottees are db]igéted to take the possession of the
apartments since the construction was com_pléted and possession was
offered after issual;ce of occupatio_n Cert_iﬁéafe. and also in consonance
with the judgement of Hon'ble Suprerrié Court of India in case of M/s
Newtech Promoters and Develépers Pvt Ltd Versus State of U.P. and
Ors (Supra). LANILINA

The unit of the complainant was booked vide allotment letter dated
10.01.2013. The buyer’s agreement was executed between the parties
on 02.04.2013. There is a delay in handing over the possession as due
date of possession was 05.09.2017 whereas the offer of possession was
made on 24.01.2019 and thus, becomes a case to grant delay possession
charges. The authority has observed that interest of every month of
delay at the prescribed rate of interest be granted to the complainant-

allottee. But now the peculiar situation is that the complainant wants to
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surrender the unit and want refund. Keeping in view the aforesaid
circumstances, that the respondent builder has already offered the
possession of the allotted unit after obtaining occupation certificate
from the competent authority, and judgment of Ireo Grace Realtech
Pvt. Ltd. v/s Abhishek Khanna and Ors. Civil appeal no. 5785 of 2019
decided on 11.01.202, it is concluded that if the complainant-allottee
still wants to withdraw from the project, the paid-up amount shall be

refunded after deduction as prescnbed under the Haryana Real Estate

= L3
SNl L S R

Regulatory Authority Gurugram (Forfelture of earnest money by the

builder) Regulations, 2018 which prov1des as under: -
| , w P

i 4 | 5,

“5, AMOUNT OF EARNEST MONEY. .\ e NN\
Scenario prior to the Real Estate ( Regu!atmns and Development) Act, 2016 was
different. Frauds were carried out without any fear as there was no law for the
same but now, in view of the above facts and taking into consideration the
judgements of Hon’ble National Consumer Disputes Redressal Commission and
the Hon’ble Supreme Court of India, the authority is of the view that the
forfeiture amount of the earnest money shall not exceed more than 10% of the
consideration amount of the real estate i.e. apartment/plot/building as the
case may be in all cases where the cancellation of the flat/unit/plot is made by
the builder in a unilateral manner or the buyer intends to withdraw from the
project and any agreement containing any clause contrary to the aforesaid
regulations shall be void and not binding on the buyer”/"

Further, Clause 12.6 of the buyer’s agreement also talks about the
deduction of 10% of the basic sale price of the dwelling unit in case of
withdrawal of the allotment. Clause 12.6 of the said buyer’s agreement
reiterated as under: -

12.6 “The Purchasers has fully understood and agreed that in case the
Purchaser(s) withdraws or surrender his allotment, for any reason whatsoever
at any point of time, then the Seller at its sole discretion may cancel/ terminate
the booking/ allotment Agreement and shall forfeit the amounts paid
deposited up-to the Earnest Money, along with other dues of non-refundable
nature. No separate notice shall be given in this regard.”
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26.

&7

28.

Thus, keeping in view the aforesaid factual and legal provisions, the
respondent is directed to refund the paid-up amount of
Rs.1,13,26,204 /- after deducting 10% of the basic sale consideration of
Rs.1,02,96,000/- being earnest money along with an interest @ 10.70%
p.a. (the State Bank of India highest marginal cost of lending rate
(MCLR) applicable as on date +2%) as prescribed under rule 15 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 on the
refundable amount, from the. da&e \Of filing of this complaint i.e,

02.04.2019 till actual refund ef the amount within the timelines
provided in rule 16 of the HaryeeQ Rfles 2017 ibid.

Further, the complainant contended that the respondent has made
significant alteratlons in the bulldmg plans of the project without
having consent from the complamant -allottee. However, as per record
available on the official website of Town & Country Planning, Haryana,
it has duly approved the rev1sec{ buTldmg %plaS%n of said licence vide its
letter dated 07.10. 2016 as no ob]ectmn were received in respect of
amendments made in the bulldm_g _plans. Hence, the contention of
complainant stands rejected.» 5w w

Directions of théifalﬁherfty». A

Hence, the authorlty hereby passes mls@order and issues the following
directions under section 37 of the Act to ensure compliance of
obligations cast upon the promoter as per the function entrusted to the
authority under section 34(f):

i. The respondent/builder is directed to refund the paid-up amount

of Rs.1,13,26,204/- after deducting 10% of the basic sale

consideration of Rs.1,02,96,000/- being earnest money along with
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an interest @ 10.70% p.a. on the refundable amount, from the date
of filing of this complaint i.e., 02.04.2019 till its realization.

ii. A period of 90 days is given to the respondent to comply with the
directions given in this order and failing which legal consequences
would follow.

29. Complaint stands disposed of.
30. File be consigned to the registry.

W) —
(Vijay Kumar Goyal)

Member

Haryana Real Estate Regula
Dated: 12.04.2023
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