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ComDlaint no. LLS9 ot 2OZZ
Order Reserve Oni 02.o2.2023
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CORAM:
Shri Ashok Sangwan Member
Shri Sanleev Kumar Arora Member

APPEARANCE:

Advocate for the com lainants

1. The present complaint dated 05.04.2022 has been filed by the

complainants/allottees under section 31 ofthe Real Estate (Regulation

and DevelopmentJ Act,2016 (in short, theAct) read with Rule ZB ofthe

Haryana Real Estate (Regulation and Developmentl Rules, 2077 (in

short, the Rules) for violation of section 11[4) (aJ of the Act wherein it
is inter alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provision of the

Complaint No. 1159 of 2022

1, Som Chakarbarty
2, Saswati Chakarbarty

R/o: B-1-1001, Monwert Finesse, Baner-Pashan
Link Road, Opposite HDFC Bank, Pashan, Pune,
Maharash tra-411021 Complainants

M/s ILD Millennium Pvt. Ltd.
Regd. Office at: B-148, 1st Floor, New Friends
Colony, Delhi-110065 Respondent

Shri Pankai Chandola Advocate for the resDondent
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A.

Complaint No. 1159 of 2022

z.

Act or the rules and regulations made there under or to the allottee as

per the agreement for sale executed inter se.

The present complaint was filed on 05.04.2022. On hearing dated

06.10.2022 counsel for the respondent appeared and was directed to

file reply in the authority with a period of one week. The authority

acting leniently gave ample opportunities to the respondent-builder to

file reply. Since, till today no reply has been submitted. Therefore, the

authority assumes/ observes that the respondent has nothing to say in

the present matter and accordingly the authorify proceeds with the

case without reply and the defence ofthe respondent stands struck off.

Unit and proiect related details

3. The particulars of unit details, sale consideration, the amount paid by

the complainantsfQfi{of prtiIt]sdd ffirtdin]pp\ttre possession, delay

period, irany, ha{eS*, asfiffid1i" {[.Jruroht$ouular form:
I

S. No. Heads Information
1. Name and location of the

project
I Lll$fe{reens, sector 37 C,

Qq$-$d, Ha.yana

2. Nature of the project Residential group housing project

3. Project area 15.4829 acres

+. DTCP license no. 13 0f2008 dated 31.01.2008

5. Name oflicense holder M/s Jubiliant Malls Pvt. Ltd. and 3

others

6. RERA Registered/ not
registered

Registered

For 64621.108 sq mtrs for towers
2,6 ar,d 7

vide no. 60 of 2017 issued on
17.08.2017 up to 16.08.2018

7. Apartment no.
L7L7 ,l7th floot Tower 2A

(page no. 29 ofcomplaint)
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B. Unit measuring
1839 sq. ft.

(page no. 29 of complaint)

9. Date of builder buyer
aSreement

1,7.06.2019

(page no. 27 ofcomplaint]
10. Possession clause

HARI
(

{r
'.,....1

ne-*E c

7, Possesslon of the Unit for
Residentlal Usage

(i) Schedule for possession of
the said unit:

ffhe company agrees and

ffiderstands that timely delivery

ftf possession of the unit to the
alptqe and the common areas to

Ith nqation of allottees or the

lr\)Q;\. the case may be, as

ptoviilEilrlder the Real Estate

lAtt is t$lEnle of the Agreement.

Wifr,*,*
gffifcations, amenities and
1t;ilities ofthe proiect in place on

*Rfl:mTi:'#T:i:
FqjeArq elfnts, court orders,

&609r:ifrEgtipoticy, guidelines or
decisions............

(emphasls supplied)

11. Total sale consideration Rs.90,01,003/-

(as per SOA dated 23.1,0.2020 on
page no. 76 of complaint)

12. Amount paid by the
complainants

Rs.78,80,895/-

A\
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B. Facts ofthe complaint

4. That in the year 2015,

residential project nam

Gurugram, Ha

complainants h

of respondent
ld t

Complaint No. 1159 of2022

ts got information about the

Dhunela Sector 33, Sohna,

sements. When the

t the marketing staff

iect and allure with

proposed speci

5. That they visited th the local staff of

respondent and bo 7717, tower A, and paid

an amount of Rs. 10,17,0

respondent. On 17.06.2079 an allotment letter was issued to the

complainants with respect to said unit, and he was transferred from

"Arete" to "lLD Greens" project. The respondent has also acknowledged

the amount of Rs. 75,58,353 paid by the complainants.

7. That on 17.06.2019, complainants and respondent executed a pre-

printed one-sided, arbitrary, and unilateral flat buyer agreement for

the said unit.

(as per S0A dated 23.L0.2020 on

page no. 76 of complaint)

13. Due date ofpossession 1.6.08.20t9

[calculated as per possession
clausel

14. Occupation certificate Not obtained
15. Offer ofpossession Not offered
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8. That as per clause 7(i) ofthe said agreement the legal date to hand over

the physical possession is 16.08.2019.

9. That the total sale consideration as per clause 1(a) and [b) of the

agreement is Rs.90,01,003/- (Rupees Ninety Lacs One Thousand and

Three Rupee only) exclusive of taxes and the complainants have paid

an amount of Rs. 78,80,895/-.

10. That the main grievance of this present complainants is that the

respondent has not delivered the possession of the said unit on time

even after the timely payments by the lead complainants.

C. Relief sought by the compiairianf:

11. The complainants have sought the following relief:

. Direct the respondent to refund an amount of Rs. 78,80,895/-

along with interest at prescribed rate.

12, On the date of hearin& the authority explained to the

respondent/promoter about the contraventions as alleged to have

been committed in relation to section 11[4)(a) of the Act to plead guilty

or not to plead guilty.

13.

t4.

D. Jurisdiction of authority

The authority observes that it has territorial as well as subject matter

iurisdiction to adjudicate the present complaint for the reasons given

below.

D. I Territorial iurisdiction
As per notification no. 1/92/20L7-1TCp dated 14.12.2017 issued by

Town and Country Planning Department, the jurisdiction of Real

Estate Regulatory Authority, Gurugram shall be entire Gurugram

District for all purpose with offices situated in Gurugram. In the
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present case, the project in question is situated within the planning

area of Gurugram District. Therefore, this authority has complete
territorial jurisdiction to deal with the present complaint.

D. II Subiect matter jurisdiction

15. Section 11(4) (a) of the Acr, 2016 provides that the promoter shall
be responsible to the allottee as per agreement for sale. Section
11(4)(a) is reproduced as hereunder:

Section 11(4)(a)

Be responsible for oll obligatio-ns, responsibilities and functions
under the provisions of this Act or the ru les and req ulotrcns made
thereunder or to the allottees os per the agreemeit Sor sole, or to
the ossociotion ofallottees, os the cqse mat be, till tie conveyance
ofall the apartmenB, ploa or buildings, ai the case may be,"to the
ctllottees, or the common oreas to the ossociation ol i ottees or
the competent authoriqt, os the case may be;

Section 34-Functions of the Authority:

344 of the Act provides to ensure compliance oI the obligations
cost upon the promoters, the ollottees and the real estatiogents
uncler this Act and the rules ond regulqtions mode thereundir.

16. So, in view ofthe provisions ofthe Ait quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside
compensation which is to be declded by the adjudicating officer if
pursued by the complainants at a later stage.

E. Findings on the relief sought by the complainants.
Relief sought by the complainants: The complainants had sought
following relief(s):

i. Direct the respondent to refund an amount of Rs. 7g,g0,g95/.
along with interest at prescribed rate.

17. [n the present comp]aint, the complainants intend to withdraw trom
the project and are seeking return of the amount paid by them in
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18.

Complaint No. 1159 of2022

19.

respect of subject unit along with interest as per section lg(1) of the

Act and the same is reproduced below for ready reference:

"Section 78: - Return of amount and compensation
1B(1). If the promoter foils to complete or is unoble to give
possession of on apartment, plot, or building,.
(o) in accordonce with the terms ofthe qgreement for sale or, os the

case may be, duly completed by the date specified therein; or
(b)due to discontinuqnce olhis business as a developer on account

ofsuspension or revocotion ofthe registration under this Act or
for ony other reason,

he shall be liable on demand Lelhe allottees, in case the allottee
wishes to withdrow Irom tpq pfiiefiyy4nout preiuaice to ony othir
remedy ovoiloble, to rea$ffiffi unt received bv him tn

;;:^"fr ,:!,:ni::m:ffil;i":*t:,,;:,r"{"f:i[#i*iW
i;,:ff:::::1ffitr 

" ';"'.j,r. 
\81

Clause 7 of the birf{$ agt€eyel} n{pryeg t &*"e period of handing**',;,TJ,:,:,:;rffi-'
" r n e c o m p i ny i 9 N.4_ffi g@\ffi i t i m e ry d e t i v e ry oJ

possession of the unit tollhlMd the common qreos to'n;;iiwmw
#:if:iffi,#WKWWffiW:Li:i
mojeure events, court orders, government poliq, guidelines or
d ec isions,,,........,,

The complainants had booked the unit in the proiect named as ,,lLD

Spire Greens" situated at Sector 37-C for a total sale consideration of
Rs. 90,01,003/-. The buyer's agreement was executed between the
parties on 17,06.2019. As per possession clause 7 of the buyer,s
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agreement, the possession of the unit was to be handed over by

76.08.2079.

20. The occupation certificate/completion certificate of the project

where the unit is situated has still not been obtained by the

respondent-promoter. The authority is of the view that the allottee

cannot be expected to wait endlessly for taking possession of the

allotted unit and for which he has paid a considerable amount

towards the sale consideratio as observed by Hon'ble Supreme

Court of India in Ireo G Ltd, Vs. Abhishek Khanna

& Ors,, civil appeal no. 578 decided on tL.07.2027.

".....The occu e even as on
date, which service, The
allottees ca possessio,
of the apo be bound
to take

21.. Further ln the j Court oflndia in the

Private Limited Vscases of N

State of U.P. and , 357 reiterated in case

of M/s Sana Realtors other Vs Union of India &

others SLP (CivilJ No. 13005 of 2020 decided on 12.05.2022, it rvas

observed as under:

is not dependenton ony contingencies or stipulotions thereof.
It appears that the legisloture has consciously provided this
rightofrefundon demond as on unconditionol absolute right
to the allottee, if the promoter foils to give possession of the
apartment, plot or building within the time stipulated under
the terms of the ogreement regardless of unforeseen events
or stoy orders ofthe Court//Tribunal, which is in either way
not attributable to the allottee/home buyer, the promoter is
under on obligation to refund the amount on demand with
interest at the rate prescribed by the Stote Government
including compensation in the monner provided under the
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Complaint No. 1159 of 2022

Act with the proviso thot if the ollottee does not wish to
withdrqwfrom the project, he sholl be entitled for interestfor
the period of delay till handing over possession ot the rote
prescribed."

The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rules and

regulations made thereunder or to the allottee as per agreement for

sale under section 11(4)(a) of the Act. The promoter has failed to

complete or unable to give possession of the unit in accordance with

the terms of agreement for sale or duly completed by the date

specified therein. Accordingly, tlre promoter is liable to the allottee, as

the allottee wishes to withdraw from the project, without prejudice

to any other remedy available, to return the amount received by him

in respect of the unit with interest at such rate as may be prescribed.

This is without prejudice to any other remedy available to the allottee

including compensation for which allottee may file an application for

adjudging compensation with the adjudicating officer under sections

71 &72 read wirh section 31(1) of the Act of 2016.

Admissibility of refund along with prescribed rate of interest:

The section 18 ofthe Act read with rule 15 of the rules provide that in

case the allottee intends to withdraw from the project, the respondent

shall refund ofthe amount paid by the allottee in respect ofthe subject

unit with interest at prescribed rate as provided under rule 1.5 ofthe

rules. Rule 15 has been reproduced as under:

"Rule 75. Prcsc bed rute oJ intercst- [proviso to section 72, section
18 ond sub-sedion (4) ond subsection (Z) oI section 7gl
(1) For the purpose ol proviso to section 12; section 7g; ond sub-
sections (4)ond (7)ofsection 19,the "interest otthe rote prescribed,,
sholl be the Stote Bonk ol tndio highest morginol cost of lending rote
+2%.:

Provided thot in cose the Stdte Bonkof lndio fioryinolcost ol lending
rqte (MCLR) is not in use, it sholl be rcploced by such benchmork

24.
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lending rotes which the Stote Bonk of tndio moy lixfrom time totime
for lending to the generol public.',

25. The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate

of interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest. it will
ensure uniform practice in all the cases.

26. Consequently, as per website of the State Bank of India i.e.,

https://sbi.co.in, the marginal cqttrgf lending rate (in short, MCLR) as

on date i.e., 1,1.04.2023 is 8.70y0. Accordingly, the prescribed rate of

interest will be marginal cost of lending rate +20lo i.e., 1lO.ZOo/0.

27. The authority hereby directs the promoter to return the amount

received by him i.e., Rs. 78,80,895/-with interest at the rate of 10.700lo

[the State Bank of India highest marginal cost of lending rate (MCLR]

applicable as on date +20/o) as prescribed under rule 15 of the

Haryana Real Estate (Regulation and Development) Rules,2017 from

the date of each payment till the actual date of refund of the amount

within the timelines provided in rule 16 ofthe Rules ibid.

F. Directions ofthe authority

28. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of

obligations cast upon the promoter as per the function entrusted to

the authority under section 34(0;

i. The respondent/promoter is directed to refund the entire

amount of Rs. 78,80,895/-paid by the complainants along with

prescribed rate of interest @ 10.7s070 p.a. as prescribed under

rule 15 ofthe Haryana Real Estate (Regulation & DevelopmentJ

A.--
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Complaint stands disposed of.

File be consigned to registry.

Real Estate
z LI..04.2023

Rules, 2017 from the date ofeach payment till the date ofrefund
of the deposited amount.

A period of 90 days is given to the respondent to comply with
the directions given in this order and failing which legal
consequences would follow.

W
HARERA
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