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& GURUGRAM Complaint No. 1541 of 2022

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM

Complaint no.

1541 0f 2022

Order Reserve On

02.02.2023

Order Pronounce On:

11.04.2023

1. Shantanu Khandelwal
2. Pallavi Singh Khandelwal

Sunflower Rampur Road, Sanganer Bazaar
Jaipur-302029 &W--‘r:?-'_;.._.

R/o: Flat no. G-9, Phase 1, Mangalam Ananda,

Complainants

V:ér:sus |

M/s ILD Millennium Pvt. Ltd. |/

Regd. Office at: B-148, 15t F]oof Naw Frlgngs
Colony, Delhi- 110065 y R

Respondent

e

CORAM: 1

Shri Ashok Sangwan. =~

Member

Shri Sanjeev Kumar Ar,or-a'

Member

APPEARANCE:

Shri Rajender Kumar Goyal e ““Advocate for the complainants

' GRDER

Shri PankajChandola = / | © Aﬂvacatéfor the respondent

1. The present complaint dated '—2_6..04.20'2'2A.has been filed by the

complainants/allottees under section 31 of the Real Estate (Regulation

and Development) Act, 2016 (in short, the Act) read with Rule 28 of the

Haryana Real Estate (Regulation and Development) Rules, 2017 (in

short, the Rules) for violation of section 11(4)(a) of the Act wherein it

is inter alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provision of the
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Act or the rules and regulations made there under or to the allottee as

per the agreement for sale executed inter se.

2. The present complaint was filed on 26.04.2022. On hearing dated
06.10.2022 counsel for the respondent appeared and was directed to
file reply in the authority with a period of one week. The authority
acting leniently gave ample opportunities to the respondent-builder to
file reply. Since, till today no reply has been submitted. Therefore, the

authority assumes/ observes that tlie respondent has nothing to say in

the present matter and acce,r_‘ .:
;-:;.' :

case without reply and the defence ¢ ﬁhe respondent stands struck off.
A. Unitand project related: deé‘lg: "

3. The particulars of unit detallsggale QJ;;si"eleratiQn the amount paid by

the authority proceeds with the

-r ;)

the complainants; date of propbsed hgndméi iemthe possession, delay

period, if any, have been detal.led in l;he fpllomng tabular form:

S.No.| Heads i I | Inf‘prpmqn
1. |Name and' location ?f the ILl“Grand Centra, Sector 37 C,
project NGy Gtmg%e’n Haryana
o Nature of the proje'é’t*= ~ — [Résidential group housing project
RERA  Registered/ % ;@og Rg stered.
registered. . /1, % [ | For 25690.450 sq mtrs
~ " vide no. 62 of 2017 issued on
"1 17.082017 '
4. Apartment no. GCA-1503

(page no. 20 of complaint)
1745 sq. ft.

3. Unit measuring

(page no. 20 of complaint)

6. Date of booking 11.10.2014

(page no. 21 of complaint)
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B.

4.

<2 GURUGRAM Complaint No. 1541 of 2022
) Allotment Letter Mot ficncd
8. Date of builder buyer | Not executed
agreement
9. Possession clause Mot monitoned
10. | Total sale consideration Rs. 95,49,474 /-

(as alleged by complainants)

11. | Amount paid by .th 35 21,68,995/-

complainants w?i«r) 5
‘Z‘.-;',ﬁ‘:. 2% [(as alleged by complainants
l - g y p

12.
13. | Occupation ¢ certfﬁcate ‘-Not obtained
14. | Offer of p_os'segsmn o IINgt of}'&reqi__
(2L ri Y I T=l
| ™ | | B 1 I\
] “A i 0 % iU,
Facts of the comphmt i /A

That the complalnants Were“sea?@h Ir ' _..-g‘re§1dential unit to settle in

Gurgaon. Respondent requés%ed fhe complamants to book a flat.

. That on the assurgnqes arLd hp§ed m,n d@cﬂ’merﬁts of project shown by

the respondent, they handed over 1n1tla] bookmg amount of Rs.
4,00,000/- through chequés awlth duly.. completed registration form.
The same was duly received and acknowledged by the representatives
of the respondent. Consequently unit no. GCA-1503 was booked and
was identified for allotment in the name of the complainants. In spite
of repeated requests builder Buyer's agreement was not got executed.
Thaton 05.12.2014 complainants were asked vide demand letter dated
05.12.2014 to deposit an amount of Rs. 8,64,595/-. The amount was
deposited same day i.e., on 05.12.2022 through RTGS and receipt of the
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same no. 2675 dated 25.12.2014 was received. An amount of
Rs. 8,43,015/- was deposited and receipt no. 2988 dated 09.03.2015

of the same was received. An amount of Rs. 61,335/- was deposited
vide receipt no. A- 3603 dated 11.04.2016. In this way they has paid
Rs. 21,68,995/- to the respondent till date.

7. That the progress of construction was standstill and there was no
progress. There is no possibility that the possession would be offered

in next 4-5 years. The complamants send an e-mail dated 07.02.2019,

followed by reminders, for‘cant ”I' ‘_fmn of the registration of the flat
and refund of amount pald Wﬁﬁpﬁé’ﬁ’ést There was no result and the
respondent did not retul;n theagﬂ flnt ﬁaLd by them.

8. That the complamﬁnts have Iqstf 51 intérest in the project, the
construction at thesite is standstlll, responcjent has refused to return
the amount paid by them with interest hence finding no alternate, the
complainants have approached tﬁ‘e Authority:to direct the respondent
to return the amount paid with in:terés:t':-'i'lvilzli other relief that the
authority deem fit. o _ =\ ) "/

C. Relief sought by the complal_‘pa“ﬁ}s

9. The complainants have soﬁgh’i the fblloxﬁ'\ri‘ﬁ'g relief:

e Direct the rzespondei_'nt tp‘_réﬁl_ncj_l -t‘hé?entire amount paid by the

complainants with interest.

10. On the date of hearing, the authority explained to the
respondent/promoter about the contraventions as alleged to have

been committed in relation to section 11(4)(a) of the Act to plead guilty
or not to plead guilty.

D. Jurisdiction of authority
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12,
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& HARERA
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The authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons given
below.

D.I  Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, the jurisdiction of Real
Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpose with rof’ﬁces situated in Gurugram. In the

present case, the project m,q:}“ ".ﬁbﬂmis situated within the planning

area of Gurugram District, Therefore, this authority has complete

territorial jurisdictionto'deal ﬁluc:ﬂ the«,p}'esent complaint.

D.II Subject matter.]urlsd"m %W :.»;;.a

Section 11(4)(a) of the Act, 2016 prpv1deSatli'a;t%the promoter shall

be responsible to ‘the allottee as "per agfeeﬁlent for sale. Section

11(4)(a) is reprodﬂced 335 hereunder ZE '[ ™ |
Section 11(4)(3] & N I | WO/

Be responsible far all obégqu n.s— reépans:bmtres and functions
under the prows:ons Of this . A’ct"qr theules and regulations made
thereunder or to the aHottggs ag per the agreement for sale, or to
the assocmtignigf a]l”%gte eas y be‘e%li the conveyance
of all the apartments, plots or. bdf.’dmés e may be, to the
allottees, or the common areas.to the association of allottees or
the compet;entgqthomy as thecase maﬁ sbe,l

Section 34-Functions of the Authorlty:

14.

34(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside
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compensation which is to be decided by the adjudicating officer if
pursued by the complainants at a later stage.
E. Findings on the relief sought by the complainants.
Relief sought by the complainants: The complainants had sought

following relief{(s):

i. Direct the respondent to refund the entire amount paid

by the complainants with interest.

15. In the present complaint, the ¢or _:I-_'a_"gnants intend to withdraw from
R
the project and are seeking returnof the amount paid by them in

0 PR SG

respect of subject unitﬁalpgg ﬁ/}\{jgh{iﬁtetést{_as per section 18(1) of the
. ¢ § -. LJ. "y H‘-‘E\«. 3 w Mg, |
Act and the same is_-s*‘reﬁrodﬁ’fgd“’b‘é]ﬁ%fﬁjﬁ@teady reference:

o L oaeaRei b %
“Section 18: - Return of amount and compensation
18(1). If the promoter fails to-complete ar'.is unable to give
possession of an‘apartment, plot; or building.- = = |
(a)in accordance with.the terms of the agreement for sale or, as the
E5-5 .0 i 8 L ol i
case may be, duly, completed éy the date ﬁgiiﬁed therein; or
(b)due to discé‘)g_'t{gg&zgﬁd;é of his ﬁusf;jessr . g@eyé!oper on account
of suspension‘or.revocation of the registration under this Act or
for any other reasgn;] y. "\
he shall be liable on E‘eﬁ@d to'the allottees, in case the allottee
wishes to withdraw from the project, Without prejudice to any other
% mount received by him in

remedy available, to retu n the c

respect of that %aﬁtm‘gngﬁﬁ@ building, as the case may be,
with interest at such rate as may be prescribed in this behalf
including compensation in the manner as provided under this Act:
Provided that where.an allottee does not intend to'withdraw from
the project, he shall be paid, by the promoter, interest for every
month of delay, till the handing over of the possession, at such rate
as may be prescribed.”

(Emphasis supplied)

16. The complainants had booked the unit in the project named as “ILD
Grand Centra” situated at Sector 37-C for a total sale consideration of
Rs. 95,49,474 /-,

2N
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18.
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The occupation certificate/completion certificate of the project
where the unit is situated has still not been obtained by the
respondent-promoter. The authority is of the view that the allottee
cannot be expected to wait endlessly for taking possession of the
allotted unit and for which he has paid a considerable amount
towards the sale consideration and as observed by Hon'ble Supreme
Court of India in Ireo Grace Realtech Pvt. Ltd. Vs. Abhishek Khanna
& Ors., civil appeal no. 5785 0f2919‘ decided on 11.01.2021.

\

..The occupation cert:ﬁcc}ﬁg-rsﬁ ng’t;avaffab!e even as on
date which clearly amounts t

deéficiency of service. The
allottees cannot be made to rvd ‘indefi initely for possession
of the apartments’ hHatteJ fo’t m r‘r.‘ap they be bound
to take the apartrnent;m Ph,a ~9 épro)gct ....... i

Further in the Judgement oftheHblﬁble Supreme Court of India in the
cases of Newtech Pnomotegs and ‘Developers Private Limited Vs
State of U.P. anﬂ Ors. 202 1-2022(1] RER (c )L 357 reiterated in case
of M/s Sana Realtors Prlvate leu:ed &;other Vs Union of India &
others SLP (Civil) No 13005 of‘2020 deﬁlded on 12.05.2022, it was

"

observed as under: s REV A
“25. The unqualified, righ ‘%f e ‘allottee to, seek refund
referred Un der;?iectran 18(1) _gaﬂi d S cg 4) of the Act
is not dependent onany contmgen c.'es or strp u!atlons thereof.
It appears that the leg ;Iature has mnsomu;iy provided this
right of refund.ondemand.as an unconditionalabsolute right
to the allottee, if the promoter fails to give possession of the
apartment, plot or building within the time stipulated under
the terms of the agreement regardless of unforeseen events
or stay orders of the Court/Tribunal, which is in either way
not attributable to the allottee/home buyer, the promoter is
under an obligation to refund the amount on demand with
interest at the rate prescribed by the State Government
including compensation in the manner provided under the
Act with the proviso that if the allottee does not wish to
withdraw from the project, he shall be entitled for interest for
the period of delay till handing over possession at the rate
prescribed.”
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19.

20.

21.
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The promoter is responsible for all obligations, responsibilities, and
functions under the provisions of the Act of 2016, or the rules and
regulations made thereunder or to the allottee as per agreement for
sale under section 11(4)(a) of the Act. The promoter has failed to
complete or unable to give possession of the unit in accordance with
the terms of agreement for sale or duly completed by the date
specified therein. Accordingly, the promoter is liable to the allottee, as
the allottee wishes to thhdrawbﬁ;om the project, without prejudice
to any other remedy avaxlabie%ggum the amount received by him

in respect of the unit with 1nti§‘ré'_,'7 _'_"such rate as may be prescribed.

This is without prejudite to ar_& pther rémedy available to the allottee
@& N &z

including compensation for. whlch aﬁ;;‘ttee‘m%y file an application for
adjudging compensation with the adjudlcatlng officer under sections
71 & 72 read w1th sectlon 31[1) oftgﬁe Act ofzblﬁ

Admissibility of refund alqng. with prééc}lﬁed rate of interest:

The section 18 of the Act read with rule 1 5:0f the rules provide that in
case the allottee intends to mthdraw from the project, the respondent
shall refund of the amount paldby the. allottee in respect of the subject
unit with mterest at prescnbed ra’ge asfprowded under rule 15 of the

rules. Rule 15 hasbeen reproduced as-under:
“Rule 15. Prescribed rate of interest- [Proviso to section 12, section
18 and sub-section (4) and subsection (7) of section 19]
(1) For the purpose of proviso to section 12; section 18; and sub-
sections (4) and (7) of section 19, the “interest at the rate prescribed”
shall be the State Bank of India highest marginal cost of lending rate
+2%.:
Provided that in case the State Bank of India marginal cost of lending
rate (MCLR) is not in use, it shall be replaced by such benchmark
lending rates which the State Bank of India may fix from time to time
for lending to the general public.”
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23.

24.

25.
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The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate
of interest. The rate of interest so determined by the legislature, is
reasonable and if the said rule is followed to award the interest, it will
ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India i.e,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
on date i.e, 11.04.2023 is 8. :70?/6.¢ccordtngly, the prescribed rate of
interest will be marginal cas’t 5 le 'ﬂjng rate +2% i.e., 10.70%.

28N
The authority hereby dlrem {promoter to return the amount
received by himi.e, Rs: 251*»68!233[ with mt%rest at the rate 0f 10.70%

(the State Bank of; I'ndta»hlghes maﬁn’él G‘Ost‘\of lending rate (MCLR)

applicable as on ‘date +2%) as prescrlbed under rule 15 of the
Haryana Real Estate (Regulationland Development) Rules, 2017 from
the date of each payment tlll the actual date of refund of the amount
within the timelines: provided in rule lé of the Rules ibid.

Directions of the au‘thorlty

Hence, the authorll:y hereby passe‘?@j&;s order and issues the following
directions under sectlon 35 Qf gthe Act to ensure compliance of
obligations cast upen the prompter as per the functlon entrusted to
the authority under section 34(f):~ Al

i. The respondent/promoter is directed to refund the entire
amount of Rs. 21,68,995/- paid by the complainants along with
prescribed rate of interest @ 10.70% p.a. as prescribed under
rule 15 of the Haryana Real Estate (Regulation & Development)
Rules, 2017 from the date of each payment till the date of refund

of the deposited amount.
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ii.

A period of 90 days is given to the respondent to comply with

the directions given in this order and failing which legal
consequences would follow.

26. Complaint stands disposed of.
27. File be consigned to registry.

Sanjeev K rom/ Ashok S

ber Pt

Haryana Real Estate Regulatory Autt 0T
a?f:d: 11.04.2023 B

an
Member

GURUGRAM
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