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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGMM

Complaint no. 1316 of 2019
First date ofhearins: 30.09.2019
Date ofdecision 24.O3.2023

ORDER

1. The present complaint dated 01.04.2019 has been filed by the

complainant/allottee under section 31 ofthe Real Estate (Regulation

and Development) Act, 2016 (in short, the ActJ read with Rule Z8 of

the Haryana Real Estate (Regulation and Development) Rules, Z017

(in short, the Rules) for violation of section 11(4)(aJ of the Act

wherein it is inter alia prescribed that the promoter shall be

responsible for all obligations, responsibilities and functions under
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the provision ofthe Act or the rules and regulations made there under

or to the allottee as per the agreement for sale executed inter se.

2. The respondent-builder in the present complaint has not filed any

reply or written submission. On the proceedings dated 10.10.2022 AR

of the respondent-promoter appeared and was allowed two weeks,

time to file the reply along with cost of Rs. 10,000/-to be paid to the

complainant. The authority specifically directed if the reply has not

been filed the defense ofthe respondent shall be struck off. Since, till
today no reply has been submitted and none has appeared on behalf

of respondent-builder. Therefore, the authoriry assumes/ observes

that the respondent-builder has nothing to say in the present matter.

Thus, the authority is proceeding as per the pleadings and documents

on the record.

A. Unit and proiect related details

3. The particulars ofunit details, sale consideration, the amount paid by

the complainant, date ofproposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

s. N. Particulars Detalls

1. Name of the project "ManoiOne, situated at Sector-

nA&c{.
2. Nature ofthe project Group Housing Colony

3. Project area 14.843 acres

4. DTCP license no. and validiq
status

770 of 2077 dared 16.12.2077
valid upto 73.72.2019

5. Name oflicensee M/s Vinman Construction Pvt.
Ltd. and 4 others

6. RERA Registered/ not
registered

Registered

Vide 58 of 2019 dated 24.09.2079
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valid upto 31.12.2021

Allotment Letter t5.09.2074

(page no. 12 ofthe complaintl
Date of apartment buyers'
agreement

'1,0 .77.201,4

[page no. 14 of complaint)
Unit no. B5-5C, sth Floor, Tower 85

(page no. 18 ofcomplaint)

Unit area admeasuring 1455 sq. ft.

no. 1B of complaintl

Due date ofpossessi 0.05.2 018

ated from the date of

period is allowed
rrsnq

Possessi

HAR
GURU

w*
on

to terms of this
subject to the

t allottee having
ied with all the terms and
ons ofthis agreement and

ing in default under any of
of this agreement

[S,t Qr[* subject to
toVplihhde ! with alt the

registration of sale deed,
documentation, payment of all
amount due and payable to the
developers by the apartment
allottee(sJ under this agreement,
as prescribed by the Developer,
the Developer proposes to hand
over the possession of said

Page 3 of 14

7.

B.

9.

10.

11.

12.

provisions, formalities,



HARERA
ffiGURUGRAII

ffi

ffi

apartment within a period of
thirty (36) months (excluding
a grace period of 6 months)
from the date of execution of
this agreement It is however
understood between the parties
that the possession of various
Block/Towers comprised in the
complex and also the various
common facilities planned
therein shall be ready and
completed in phases wise and
:ivill be handed over to thelallottees of different
Blocks/Tower as and when the

lame will be completed and in a
phased manner.

(Emphasis supplied)

13. Total sale consideration
\F?,ryP/
(as per payment plan on page
no. 13 ofcomDlaint)

1,4. Amount paid by the
complainant Y,zs,nssl-

{a1pEr pae 4 of complaint)
15. r Not Obtained
1,6. Offer of Possession Not Offered

Facts ofthe complaint

That, the property in question i.e., apartment no. BS-SC on 5th floor

admeasuring 1455 sq. ft. in the proiect of the respondent i.e., M/s

Kashish Developers Limited, known as "Manor One" situated at

sector-111, Vill. Chauma and Dist. Gurugram, Haryana, was booked

by the complainant in the year 2012.

Complaint No. 1316 of 2019

B.

4.
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the complainant.

Complaint No. 1316 of 2019

5.

6.

That, the total cost ofthe floor is Rs. 74,71,030/- and since it was a

construction Iinked plan, hence the payment was to be made on the

basis of schedule of payment, provided by the respondent-builder.

That, thereafter, on 70.L1.2074, the complainant entered into a

builder buyer's agreement with the respondent-builder, by virtue of
which the respondent-builder allotted apartment no. BS-sC on 5th

Floor admeasuring 1455 sq. ft., in the project of the respondent-

builder.

7. That, the complainant was:i
ffiuenced 

bl the fancy brochure

which depicted that the be developed and constructed

as state ofthe art and one ofits)ne of its kinds with all modern amenities and

facilities, which led to the purchase of the property in question, by

1 \Ft
8. That, it was represented to the complainant, by the respondent-

builder, by way of various advertisements, that the proiect in
question shall be developed and designed by a team of

9.

ace architects and structural designers to meet world class

infrastructure quality and standards. The complainant was induced

by the representations of the respondent/promoter and thereby

purchased the properfy in question.

That the complainant till date, had made the total payment of

Rs.57,25,495/- from his own sources, through cheques.

That, in the said buyer's agreement dated 10.11.2014 the

respondent-builder had categorically stated that the possession of

the said apartment would be handed over to the complainant within

30 months from the date ofsigning ofthe builder buyer's agreement,

with a further grace period of another 6 Months.

10.
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11. That, the said buyer's agreement is totally one sided, which impose

completely biased terms and conditions upon the complainant,

thereby tilting the balance of power in favour of the respondent-

builder, which is further manifest from the fact that the delay in

handing over the possession by the respondent-builder would

attract only a meagre penalty of Rs. 10/-per sq. ft. on the super area

of the apartment, on monthly basis, whereas the penalty for failure

to take possession would

ft.. and Z4o/o penal interes

ding charges of Rs 10/- per sq.

to the respondent-build

72. That, in all these visited at the site and

observed that
t

been started by r

13. That, the respo stating that it will
be next landma\$ efine the meaning of

luxury, but the re the project into a

barren land. There d luxuries.

advertisement material as well as by committing other serious acts

as mentioned in preceding paragraph. The complainant, therefore,

seeks direction to the respondent-builder to refund all the amount

made by the complainant to the respondent-builder along with

interest @ 24 o/o p.a.

C. Relief sought by the complainant:

15. The complainant has sought the following relief:

aid amount of instalment due
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16. On the date

respondents/p

been commi

guilty or not to

E. Jurisdiction of

17. The authority o

complaint No. 7376 of 2079

Direct the respondent-builder to refund the amount paid by

the complainant along with interest.

Direct the respondent-builder to pay interest @ 240/o p.a. as

compensation towards delay in handing over the property as

per Act.

Direct the respondent-builder to pay a sum of Rs. S lakhs to

the complainant towards undue hardship and injury, both

physical and mental ue to the cats ofomissions and

commissions on the ondent-builder.

. Direct the respon ay a sum of Rs. 50,000/- to

the complai e litigation.

explained to the

s as alleged to have

of the Act to plead

torial as well as subject

matter jurisdiction to adludicate the present complaint for the

reasons given below.

E, I Territorial iurisdiction
18. As per notification no. t/92/20L7-lTCp dated ).4.1,?.201,7 issued by

Town and Country Planning Department, the jurisdiction of Real

Estate Regulatory Authority, Gurugram shall be entire Curugram

District for all purpose with offices situated in Gurugram. In the

present case, the project in question is situated within the planning

area of Gurugram District. Therefore, this authority has complete

territorialjurisdiction to deal with the present complaint.

w
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E. II Subiect matter iurisdiction
19. Section 11[4](a) ofthe Act, 2016 provides that the promoter shall

be responsible to the allottee as per agreement for sale. Section

11[4](aJ is reproduced as hereunder:

Section 11(4)[a)

Be responsible for all obligations, responsibilities ond functions
under the provisions ofthis Act or the rules and regulations made
thereunder or to the allottees os per the qgreementfor sqle, or to
the qssociation of allottees, as the case may be, till the
conveyance ofall the apqrtments, plots or buildings, os the case
may be, to the allottee$ or the common areas to the ossociotion
of ollouees or the competent authority, os the case moy be;

Section 34-Functions of the Authority:

34A ofthe Act provides to ensure compliance olthe obligotions
cost upon the promoters, the ollottees ond the real estate agents
under this Act and the rules and regulotions made thereunder_

20. So, in view of the provisions of the Act quoted above, the authority

has complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside

compensation which is to be decided by the adjudicating officer if
pursued by the complainant at a later stage.

F. Findings on the reliefsought by the comptainant.

Relief sought by the complainant: The complainant had sought

following relief(sJ:

i. Direct the respondent-builder to refund the amount paid by

the complainant along with interest.

ii. Direct the respondent-builder to pay interest @ 240/o p.a. as

compensation towards delay in handing over the property as

per Act.
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21. In the present complaint, the complainant intends to withdraw from

the proiect and are seeking return of the amount paid by them in

respect ofsubject unit along with interest as per section 1g(1) ofthe

Act and the same is reproduced below for ready reference:

"Section 78: - Return olqmount qnd compensotion
1B(1). lf the promoter fails to complete or is unable to give
possession ofan apartment, plot, or building.-
(a)in qccordance with the terms of the agreement for sole or, as

the case moy be, duly completed by the clote specifred therein;
or

(b)due to discontinuance of his !usiness as o developer on account
ofsuspension or revocatioilofihe registrotion under this Act or
for any other reoson,

he sholl be liqble on demqnd to the qllottees, in case the allottee
wishes to withdraw from the project, without prejudice to any
other remedy availqble, to retAri,the amount received by him
in respect of that apqrtment, plet, building, .ts the cose may
be, with interest ot such rate as may be prescribed in this behalf
including compensotion in the manner as provided under this Act:
Provided that where an ollottee does not intend to withdraw from
the project, he sholl be paid, by the promotcr, interest for every
month ofdeloy, till the honding over of the possession, at such rote
as may be prescribed."
(Emphosis supplied)

22. Clatse 3(aJ of the buyer's agreement provides the time period of

handing over possession and the same is reproduced below:
"3(a): Possession
That subject to terms of this clause ond subject to the
apartment allottee hoving complied with oll the terms and
conditions of this agreement and not being in defoult under
any ofthe provision ofthis agreement and further subject to
compliance with all the provisions, formalities, registration
ofsale deed, documentation, poyment ofqll amount due and
pqyable to the developers by the apartment allottee(s) under
this agreement, qs prescribed by the Developer, the
Developer proposes to hand over the possession of soid
apartment within o period of thirty (36) months (excluding
a grace period of6 months) from the date ofexecution ofthis
agreement. lt is however understood between the Darties
Lhot rhe possesston o[vorious Block/Towers comprised in the
complex ond also the vorious common focilities plonned
therein sholl be ready and completed in phoses wise ond will
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be handed over to the qllottees oI different Blocks/Tower as
and when the same will be completed and in o phased
manner.

The complainant booked a unit in the proiect of the respondent,s

detail above for a total sale consideration of Rs. 7 4,71,030 /- and the

buyer's agreement was executed between the complainant and

respondent-builder on 10.1 1.2014.

As per the clause 3(a) ofthe buyer's agreement the possession ofthe

unit was to be handed over 36 months from the date of the

agreement (excluding th of 6 monthsJ. The due date

for handing over of pos out to be 10.05.2018.

25. The occupation ificate of the project

obtained by the

that the allottee

cannot be exp possession of the

allotted unit nsiderable amount

towards the sale by Hon'ble Supreme

Ltd. Vs. Abhishek

Khanna & Ors., civil 5785 of 201.9, decided on

",....The occupation certilicate is not avoiloble even os on
date, which clearly amounts to delciency of service. The
allottees cannot be made to wait indefrnitely for
po.rses.rion of the apartments allotted to them, nor cqn
they be bound to take the aportments in phase 1 of the
project......."

26. Further in the.ludgement of the Hon'ble Supreme Court of India in

the cases of Newtech Promoters and Developers private Limited

Vs State of U.P. and Ors. 2021-2022(1) RCR (c J, 357 reiterated in

case of M/s Sana Realtors Private Limited & other Vs Union of India

Court of India in

tt.o7.2o2t. &t ,& K x It;,x
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regqrdless of unforeseen or stay orders of the
Court/Tribunal, which
the allottee/home
obligqtion to refund the
the rote prescribed t including
compensotion in
the proviso

from the
period of

27. The promoter i ponsibilities, and

functions und 16, or the rules and

regulations mad as per agreement for
sale under section e promoter has failed to

bn ofthe unit in accordance with

specified therein. Accordingly, the promoter is liable to the allottee,

as the allottee wishes to withdraw from the proiect, without
preiudice to any other remedy available, to return the amount

received by him in respect of the unit with interest at such rare as

may be prescribed.

28. This is without pre.iudice to any other remedy available to the

allottee including compensation for which allottee may file an

ffi HARERA
#aiRUGRArv

&others SLP (CivilJ No. 13005 of2020 decided on 12. OS.ZOZZ, itwas
observed as under:

"25. The unqualified right of the qllottee to seek refund
referred Under Section 1A(1)(a) and Section 19(4) of the
Act is not dependent on ony contingencies or stipulations
thereof. lt qppears thot the legisloture hos consciously
provided this right of refund on demand as an
unconditional obsolute right to the qllottee, ifthe promoter
fails to give possession of the aportment, plot or building
r,eithin the time stipuloted under the terms ofthe agreement

not attributable to
oter is under an
andwith interest ot

the Act with
to withdraw

f the
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application for adjudging compensation with the adjudlcating otficer
under sections 7 7 & 72 read with section 31[1) of the Act of 2016.

29. Admissibility of refund along with prescribed rate of interest:
The section 18 of the Act read with rule 15 of the rules provide that
in case the allottee intends to withdraw from the project, the
respondent shall refund ofthe amount paid by the allottee in respect
ofthe subject unit with interest at prescribed rate as provided under
rule 15 ofthe rules. Rule j.5 has been reproduced as under:

"Rule 75, presc bed rdte of lntercst_ lproviso to section 12,
section 7g ond suh_section (4) ond subsection (7) oI section igl(1) For the purpose oJ proviso to section 72; section 78; ond
sub-sections (a) dnd (Z) of section 19, the,,intercst ot the rate
prcscribed,, sholl be the Stote Bonk ol lndio highest morginot cost
of lending rote +2%.:
provided thot in cose the Stote Bonk of lndio morginol cost of
lending rqte (MCLR) is not in use, it sholl be repliced by such
benchmork lending rotes which the Stote Bonkof lndio noyfixfrom
time to time for lending to the generul public.,,

30. The legislature in its wisdom in the subordinate legislation under the
provision ofrule 15 ofthe rules, has determined the prescribed rate
of interest. The rate of interest so determined by the legislature, is
reasonable and if the said rule is followed to award the interest, it
will ensure uniform practice in all the cases.

31. Consequently, as per website of the State Bank of India i.e.,

https://sbi.co.in, the margjnal cost of lending rate (in short, MCLR)

as on date i.e., 24.03.2023 is B.7\Vo. Accordingly, the prescribed rate
of interest will be marginal costof lendingrate +20lo i.e.,70.70o/o.

32. The authority hereby directs the promoter to return the amount
received by him i.e., Rs. 57,2S,4gS /_ wirh interest at the rate of
10.70% (the State Bank of India highest marginal cost oflending rate
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(MCLR) applicable as on date +2%) as prescribed under rule 15 of
the Haryana Real Estate (Regulation and Development) Rules, 2017
from the date of each payment till the actual date of refund of the
amount within the timelines provided in rule 15 ofthe Rules ibid.

iil, Direct the respondent-builder to pay a sum of Rs. 5 lakhs
to the complainant towards undue hardshlp and iniury,
both physlcal and mental caused to due to the cats of
omissions and co on the part of respondent-
builder.

iv. Direct the paya sum ofRs. 50,000/-
to the com ofthe litigation.

The complaina

compensation.

Newtech Prom

[SupraJ, has hel claim compensation

under sections 12, ich is to be decided by
the adjudicating o 71 and the quantum of

seeking relief w.r.t

n case titled as M/s

s State of UP & Ors.

compensation shall be adjudged by the adjudlcating officer having
due regard to the factors mentioned in section 72. The adjudicating
officer has exclusive jurisdiction to deal with the complaints in

respect of compensation. Therefore, the complainant is advised to
approach the adjudicating officer for seeking the relief of
compensation.

H. Directions ofthe authority

34. Hence, the authority hereby passes

following directions under section

this order and issues the

37 of the Act to ensure
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35.

Jb.

Complaint No. L376 of ZOtg

compliance ofobligations cast upon the promoter as perthe function
entrusted to the authority under section 34(fJ:

i. The respondents/promoters are directed to refund the entire
amount paid by the complainant along with prescribed rate of
interest @ 70.700/o p.a. as prescribed under rule 15 of the
Haryana Real Estate (Regulation & DevelopmentJ Rules, 2017
from the date of each payment till the date of refund of the
deposited amount.

Il, A period of90 days i respondents to comply with
the directions er and failing which legal
conseque

Complaint

File be consign

i Rr,6

#"".:11i?::11,s****&'&{,,m.&,,
GURUGRAM
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