& GURUGRAM Complaint No. 1316 of 2019
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 11316 0f 2019
First date of hearing: | 30.09.2019
Date of decision : |24.03.2023

Sohan Lal Singh

Address: - Village & P.O-

Gijarodh, Distt- Jhajjar-124103, Haryana. Complainant

1. M/s Kashish Developers Pvt.Ltd.
2. Vinman Constructions Pvt. Ltc_LL it

3. Elite Villas Pvt. Ltd. 1 ~51 { 1l " -
Office at: - Manor One, Sector 111 Dwarka
Expressway, Gurugram, Haryana—122017

Also At: 87, 0ld AG/Golony Kadru, ' " | =
Ranchi Jharkhand-834002 N * “ Respondents
CORAM: ALINEEEPLY
Shri Sanjeev Kumar Arora ' i I | /| Member
APPEARANCE: _ -
Shri S.P Singh [Proxy Cqunsel] . 1 On behalf of the complainant
None | On behalfof the respondents
i ORDER'.

1. The present complaint dated 01.04.20 19 has been filed by the
complainant/allottee under section 31 of the Real Estate (Regulation
and Development) Act, 2016 (in short, the Act) read with Rule 28 of
the Haryana Real Estate (Regulation and Development) Rules, 2017
(in short, the Rules) for violation of section 11(4)(a) of the Act
wherein it is inter alia prescribed that the promoter shall be

responsible for all obligations, responsibilities and functions under
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the provision of the Act or the rules and regulations made there under

or to the allottee as per the agreement for sale executed inter se.

2. The respondent-builder in the present complaint has not filed any
reply or written submission. On the proceedings dated 10.10.2022 AR
of the respondent-promoter appeared and was allowed two weeks’
time to file the reply along with cost of Rs. 10,000/-to be paid to the
complainant. The authority specifically directed if the reply has not
been filed the defense of the respondent shall be struck off. Since, till

e 2 '.‘-’. "

today no reply has been su o ;&gd none has appeared on behalf

of respondent-builder. Thgrg}?%ew e authority assumes/ observes
that the respondent bu1lder haigmmmg to sgy in the present matter.
Thus, the authorlty is proceed}ng as per the pléadmgs and documents

on the record.
A. Unitand project?i'_el,at_‘gd details | |
3. The particulars ofuﬁit dgtalls, sale cOns:dé'rai“lon the amount paid by
the complainant, date.of pnopvsed hamlmg over the possession, delay

period, if any, have been detalled,in.tthe followmg tabular form:

RERA

A

S.N. Pamculars‘-gl

Name of the prdje__c‘t e "'_Mfanér One” situated at Sector-
L= U XU AR
Nature of the project Group Housing Colony
Project area 14.843 acres
4, DTCP license no. and validity 110 of 2011 dated 16.12.2011
status valid upto 13.12.2019
5 Name of licensee M/s Vinman Construction Pvt.

Ltd. and 4 others

6. RERA  Registered/ not

Registered
registered

Vide 58 of 2019 dated 24.09.2019
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Valid Upto 31.12.2021
7. Allotment Letter 16.09.2014
(page no. 12 of the complaint)
8. Date of apartment buyers’ 10.11.2014
agreement
(page no. 14 of complaint)
9. Unit no. B5-5C, 5th Floor, Tower B5
(page no. 18 of complaint)
10. | Unitarea admeasuring ... | 1455 sq. ft.
-=?€¥-:)‘= . :
\VI e ‘ ‘(page no. 18 of complaint)
ﬁf‘f fu\s’ "'.-
11. i
ted from the date of
‘ n of agreement)
ce period is allowed
inqualified
12. sfshion

' .P- in [ default under any of

onditions of this agreement and

of this agreement

f \ rﬁer

subject to

pli née ' with all the
provisions, formalities,
registration of sale deed,

documentation, payment of all
amount due and payable to the
developers by the apartment
allottee(s) under this agreement,
as prescribed by the Developer,
the Developer proposes to hand
over the possession of said
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apartment within a period of
thirty (36) months (excluding
a grace period of 6 months)
from the date of execution of
this agreement. It is however
understood between the parties
that the possession of various
Block/Towers comprised in the
complex and also the various
common facilities  planned
.7~ )\ |therein shall be ready and
4 ’.""‘mpleted in phases wise and
~lwill be handed over to the
e itivlhi ll ttees of different
' s/Tower as and when the
) ['samg twﬂl‘be completed and in a
- phase f@qner
o “(“Empl%f;s supplied)

-r-rg—-v

13. | Total sale cdnsldelzatmn r Rs [74’71‘303‘0 /-

, \ p m i | i (as per payment plan on page
: \;ﬁéﬁhﬁ i ,’l ‘no. 13 of complaint)
Sl | et i L RES Rs?s-v”ys 495 /-
complainant S —
15.
16.
Facts of the complaint

That, the property in question i.e,, apartment no. B5-SC on 5th floor
admeasuring 1455 sq. ft. in the project of the respondent i.e, M/s
Kashish Developers Limited, known as "Manor One" situated at
sector-111, Vill. Chauma and Dist. Gurugram, Haryana, was booked

by the complainant in the year 2012,
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That, the total cost of the floor is Rs. 74,71,030/- and since it was a
construction linked plan, hence the payment was to be made on the
basis of schedule of payment, provided by the respondent-builder.

That, thereafter, on 10.11.2014, the complainant entered into a
builder buyer's agreement with the respondent-builder, by virtue of
which the respondent-builder allotted apartment no. B5-5C on 5th
Floor admeasuring 1455 sq. ft, in the project of the respondent-
builder. 2
That, the complainant was gr _':‘mﬂuenced by the fancy brochure
which depicted that the ﬁp,,r% j

twill.be developed and constructed
as state of the art and one 01’41«‘.15 ,}gmis wnth all modern amenities and
facilities, which led to, the pgrehzfggﬁof "’the'property in question, by
the complainant. - |
That, it was represented" to the ésmi:alailfaﬁi ""by the respondent-
builder, by wag ‘of various advertls‘ements ‘that the project in
question shall be constructed devélop‘éd’hnd designed by a team of
ace architects and strucfural deSIgne*rs to meet world class
infrastructure quallty and s[:andards The complainant was induced
by the representatlons ‘of Elﬁ,r%sp,ond;enb/p%omoter and thereby
purchased the property in )question.

That the complainant till date, had fmade the total payment of
Rs.57,25,495/- from his own sources, through cheques.

That, in the said buyer's agreement dated 10.11.2014 the
respondent-builder had categorically stated that the possession of
the said apartment would be handed over to the complainant within

30 months from the date of signing of the builder buyer's agreement,

with a further grace period of another 6 Months.
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. That, the said buyer's agreement is totally one sided, which impose

completely biased terms and conditions upon the complainant,
thereby tilting the balance of power in favour of the respondent-
builder, which is further manifest from the fact that the delay in
handing over the possession by the respondent-builder would
attract only a meagre penalty of Rs. 10/-per sq. ft. on the super area
of the apartment, on monthly basis, whereas the penalty for failure

to take possession would attract Qp{dmg charges of Rs 10/- per sq.

ft. and 24% penal mtereste_l}‘ .'&Q%ald amount of instalment due
to the respondent- bullder SR
That, in all these yea’i's, the eémpia,maqt also visited at the site and
observed that there was jlfsg“a bar;;en land and no construction has
been started by: respondent-bullder \t

That, the respondEnt bullder has seld gEhe proj ect stating that it will
be next landmark in luxury housmg ang wclll redeﬁne the meaning of
luxury, but the resgondbnt bmfiﬂen ‘hag'/ 6nverted the project into a
barren land. There are-o vi&ib"l'e:sui’gﬁ of‘%lleged luxuries.

That the respon@ent—bu%ldex;,has c,on;lmn:t,ed various acts of omission
and commission by mal »nﬁ"ﬁ)cérl;ee% '&d"fgﬁse statement in the
advertisement materla_l as)well-as'by committing other serious acts
as mentioned in preceding b”éfeigfeph}.'l‘he' complainant, therefore,
seeks direction to the respondent-builder to refund all the amount
made by the complainant to the respondent-builder along with
interest @ 24 % p.a.

Relief sought by the complainant:

The complainant has sought the following relief:
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* Direct the respondent-builder to refund the amount paid by
the complainant along with interest.

* Direct the respondent-builder to pay interest @ 24% p.a. as
compensation towards delay in handing over the property as
per Act.

* Direct the respondent-builder to pay a sum of Rs. 5 lakhs to
the complainant towards undue hardship and injury, both

physu:al and mental causgd ;0 due to the cats of omissions and

ﬁ%ﬁm pay a sum of Rs. 50,000/~ to
i !

the complamant*towgrd s.the. _?,gsb’qf" the litigation.

On the date of“ l'ﬁearln@"‘“““ﬁ%éﬁ autﬁolﬁy explained to the
respondents/ pro?noters ahout the contrav’énﬁqns as alleged to have
been commltted fn relation to secporq 1*1(4](a) of the Act to plead
guilty or not to plead gullty I I /o

E. Jurisdiction of authorltym . j ;

The authority observes tha; 1t ‘llas,c-t@mtorlal as well as subject
matter ]urlsdlcti‘o | to/ adg {E g {resé t complaint for the

reasons given bélo w.

E.l Terntorial ]urisdjctlon — ¢ A

As per notification no. 1/92/2017 1TCP dated 14.12.2017 issued by
Town and Country Planning Department, the jurisdiction of Real
Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpose with offices situated in Gurugram. In the
present case, the project in question is situated within the planning
area of Gurugram District. Therefore, this authority has complete

territorial jurisdiction to deal with the present complaint.
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E.Il  Subject matter jurisdiction
19. Section 11(4)(a) of the Act, 2016 provides that the promoter shall

be responsible to the allottee as per agreement for sale. Section

11(4)(a) is reproduced as hereunder:
Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the
conveyance of all the apantmgn,ts, plots or buildings, as the case
may be, to the allottees; E:qmon areas to the association

of allottees or the compétent aut 0rity, as the case may be;

Section 34-Functions of the Authorlty,. 1

34(f) of the Act\grovfdeﬁ to gn.:}r“e%dm;ﬂiance of the obligations
cast upon the: E)’romoter§ ‘the allottees and the real estate agents
under this Act.and the rules and regulatrons;made thereunder.

20. So, in view of the prov1510ns of the Act quoted above, the authority
has complete ]l.ll‘lSdlCthﬂ to dec1de the complamt regarding non-
compliance of obllgatlons by the promoter leaving aside
compensation which is to be dec1ded by the adjudicating officer if

pursued by the complamant ata later stage.
F. Findings on the r%liéf séﬁglz-b} ﬁ‘le cmq}laihant
Relief sought by the coinélaihéﬁu' The (;.orr;plainant had sought
following relief(s):
i. Direct the respondent-builder to refund the amount paid by
the complainant along with interest.
ii. Direct the respondent-builder to pay interest @ 24% p.a. as

compensation towards delay in handing over the property as

per Act.
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21. Inthe present complaint, the complainant intends to withdraw from

the project and are seeking return of the amount paid by them in
respect of subject unit along with interest as per section 18(1) of the

Act and the same is reproduced below for ready reference:

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give
possession of an apartment, plot, or building.-

(a)in accordance with the terms of the agreement for sale or, as

the case may be, duly completed by the date specified therein;
or PR -

he shall be liable on derﬁah ‘P» Ior.tees, in case the allottee
wishes to withdraw . from p{g a _t*%w,;thaut prejudice to any
other remedy aga{f&%at& return, [ ngrecewed by him
in respect of that a snt, plot, buil ing, as the case may
be, with interestat uch ratem may be pre d in this behalf
including compénsation in the manfier.as pro :'H' nder this Act:
Provided that where an aﬂattee does not mtend'to w:thdraw from
the project, he'shall be, pmd by the promater, interest for every
month of delay, till tge handmg over of the @ssessfon, at such rate
as may be prescribed’ | | it WO/

(Emphasis suppﬁtgd)* " ;.’ W 4 *‘a. P 4

22. Clause 3(a) of the buy’er s agi’eéjmephp}owdes the time period of

handing over possessmn aﬁd‘the*sé’fne is reproduced below:

"3(a): Poss ;‘% %%' g- ﬁ
That sub;e to term laus %d-su ect to the

apartment allottee having complied w:th all the.terms and
conditions of this | agfeementzan¢aot bemg m‘défau!t under
any of the prcr;vl?'fs:'cv“.'r‘4:;1;'r this agreement and ﬁm:ﬁer subject to
compliance with all the provisions, formalities, registration
of sale deed, documentation, payment of all amount due and
payable to the developers by the apartment allottee(s) under
this agreement, as prescribed by the Developer, the
Developer proposes to hand over the possession of said
apartment within a period of thirty (36) months (excluding
a grace period of 6 months) from the date of execution of this
agreement. It is however understood between the parties
that the possession of various Block/Towers comprised in the
complex and also the various common facilities planned
therein shall be ready and completed in phases wise and will
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be handed over to the allottees of different Blocks/Tower as
and when the same will be completed and in a phased
manner.

The complainant booked a unit in the project of the respondent’s
detail above for a total sale consideration of Rs. 74,71,030/- and the

buyer’s agreement was executed between the complainant and
respondent-builder on 10.11.2014.

As per the clause 3(a) of the buyer’s agreement the possession of the

unit was to be handed over wlthm 36 months from the date of the

The occupation certlﬁcate[;b‘mpletmn“certlflcate of the project

ALY

where the unit lS sﬁ"uatgdngag sEII\mﬁt been obtained by the
respondents- prdmoters The’ at?ﬁ'ldﬂty is ofﬁlewlew that the allottee
cannot be expe(:i:tszdJ to wait endlessly= for tak:mg possession of the
allotted unit and for, wﬁuch he has pard a-considerable amount
towards the sale consxﬁeratf@n éndas éb*sénve'd by Hon’ble Supreme
Court of India in Ireo Grace Rgaltech Pvt. Ltd. Vs. Abhishek
Khanna & Ors., c1v1l appeal nb 5785 of 2019, decided on

11.01.2021. &4 /1 B< ;.

i1 B f -'.';*_
| B ;

L)

..The oceupation cer:;:ﬁcqte isnot avaﬂab!e even as on
date which c!earbz amaung.s\ to deﬁcrency of. sémce The
allottees cannot be made to wait mdeﬁmtebz for
possession of the apartments allotted to them, nor can
they be bound to take the apartments in Phase 1 of the
project.......”

Further in the judgement of the Hon’ble Supreme Court of India in
the cases of Newtech Promoters and Developers Private Limited
Vs State of U.P. and Ors. 2021-2022(1) RCR (c), 357 reiterated in

case of M/s Sana Realtors Private Limited & other Vs Union of India
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& others SLP (Civil) No. 13005 of 2020 decided on 12.05.2022, it was

observed as under:

“25. The unqualified right of the allottee to seek refund
referred Under Section 18(1)(a) and Section 19(4) of the
Act is not dependent on any contingencies or stipulations
thereof. It appears that the legislature has consciously
provided this right of refund on demand as an
unconditional absolute right to the allottee, if the promoter
fails to give possession of the apartment, plot or building
within the time stipulated under the terms of the agreement
regardless of unforeseen e er{ts or stay orders of the
Court/Tribunal, which,is Irbé_{g}lerjway not attributable to
the allottee/home buyer,. the p promoter is under an
obligation to refund the am emand with interest at
the rate prescribed b State.Government including
compensation in_the madg&b p?towde? under the Act with
the proviso that tfthe tee dogs not.wish to withdraw
from the project, he sf{,‘aﬂ ee % r,mterest for the
period of delqy ¢l hanﬁiﬁfg—aﬁﬁ poss*essﬁm qat the rate
prescribed,”..

i | "" n

The promoter is respon51ble fox;i all* ob[gat@t@ jres;:onmbnhtles, and

functions undembe ‘proglsmnsilof th Zc 916 or the rules and

regulations madee‘ghéréu%dqr 0 to;’fh tt,ge as per agreement for

HARER A

7 L ¥ il
specified therein. Accordmgly, th&promoter is liable to the allottee,

as the allottee wishes toxwfthdraw ‘from" ‘the project, without
prejudice to any other remedy available, to return the amount
received by him in respect of the unit with interest at such rate as
may be prescribed.

This is without prejudice to any other remedy available to the

allottee including compensation for which allottee may file an
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m

application for adjudging compensation with the adjudicating officer
under sections 71 & 72 read with section 31(1) of the Act of 2016.
29. Admissibility of refund along with prescribed rate of interest:
The section 18 of the Act read with rule 15 of the rules provide that
in case the allottee intends to withdraw from the project, the
respondent shall refund of the amount paid by the allottee in respect
of the subject unit with interest at prescribed rate as provided under

rule 15 of the rules. Rule 15_.t1_§_'§;biggq_reproduced as under:

“Rule 15. Prescribed r@:_tg.%%}ﬁ?g}tg&n— [Proviso to section 12,
section 18 and sub~sect(%1‘@¢§ubseafon (7) of section 19]
(1) For the purpose b_f @,\;so fb__'sej_ct:'an 12; section 18; and
sub-sections (4) and(7) 0 ;egt{an '.‘[Qfghel “interest at the rate
prescribed” shall'be ._.th?;g;"s_'ta.fe\.B_fEh'F_ﬁﬁ India highest marginal cost
of lending rate +2%.: “wiii A

Provided that.in case the State Bank of India. marginal cost of
lending rate (MCLR) is not in-use,“it shall ‘be replaced by such
benchmark lending rates which the S tate Bankof India may fix from
time to time for lending to the general public?

30. Thelegislature initswisdom in the subotrdinate legislation under the
provision of rule 15 of the rules, has détermined the prescribed rate
of interest. The rate of interest'so determined by the legislature, is

L A EDEED A . :
reasonable and if the said rule is followed toaward the interest, it
will ensure uniform practice in all- the cases.

31. Consequently, as-per website-of the State Bank of India ie,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR)
asondatei.e., 24.03.2023 is 8.70%. Accordingly, the prescribed rate
of interest will be marginal cost of lending rate +2% i.e., 10.70%.

32. The authority hereby directs the promoter to return the amount
received by him ie., Rs. 57,25,495/- with interest at the rate of

10.70% (the State Bank of India highest marginal cost of lending rate
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(MCLR) applicable as on date +2%) as prescribed under rule 15 of
the Haryana Real Estate (Regulation and Development) Rules, 2017
from the date of each payment till the actual date of refund of the

amount within the timelines provided in rule 16 of the Rules ibid.

iii. Direct the respondent-builder to pay a sum of Rs. 5 lakhs
to the complainant towards undue hardship and injury,
both physical and mental caused to due to the cats of
omissions and commggsi_ons‘on the part of respondent-
builder. 84

R ? m‘i_

iv. Direct the respoydeﬁ";i:] i &mto payasum ofRs. 50,000/-

r}léﬁh@pgst of the litigation.

The complamant in @ﬁe aforeﬁf%hef ls’*also seeking relief w.r.t
compensation. an ble Supreme Cour; of I“nd;ta%m case titled as M/s
Newtech Promdte}:s and, DeYelé;pers P*vt Ll;"’td. \@/s State of UP & Ors.
(Supra), has helg that an allottee is enntled to claim compensation
under sections 12 1@ 18 a‘ﬁd séeﬁﬁn@?ﬁ‘Whnch is to be decided by
the adjudicating officer” asnper seet‘ion 71 and the quantum of
compensation shalhbe étdjlrdged%w the ad]udlcatmg officer having
due regard to the factors menﬁoned m sectlon 72. The adjudicating
officer has exclusive )urisd1gtiqp_;tp .-.cl__eal w;tf;-l the complaints in
respect of compensation. Therefore, the complainant is advised to
approach the adjudicating officer for seeking the relief of
compensation.

Directions of the authority

Hence, the authority hereby passes this order and issues the

following directions under section 37 of the Act to ensure
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compliance of obligations cast upon the promoter as per the function

entrusted to the authority under section 34(f):

i. The respondents/promoters are directed to refund the entire
amount paid by the complainant along with prescribed rate of
interest @ 10.70% p.a. as prescribed under rule 15 of the
Haryana Real Estate (Regulation & Development) Rules, 2017
from the date of each payment till the date of refund of the

T

deposited amount. B % 4

ii. A period of 90 days is'g : ‘ respondents to comply with

36. File be consigned og‘regls ,\, N ‘:;7?
“‘E‘ ’ ]mﬁ\ l I f“ NP
Ve | LEl& o
\{ I mar-Afora)
N
Haryana e Estatﬁuﬂﬂﬂhﬂﬁm
Dated: 24.03.2023
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