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1,. The present complaint

section 3L of the R

fin short, the Act) .urA ,i
(Regulation and Developme

violation of section Ll(4)[a) of
that the promoter shall

responsibilities and functions

sale executed inter-se them.

ORDER

filed by the complainant/allottee under- Lrrru.EI

i.egulation and Development) Act, ZOL6
rule 28 of the Haryana Real Estate
Rules, Z0IZ (in short, the Rules) for
e Act wherein,it is inter alia prescribed

responsible for all obligations,

the allottee as per the agreement for
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A. Unit and project related details:

2' The particurars of the project, the deta,s of sare
amount paid by the complainant, date of proposed
possession, delay period, if any, have been detailed
tabular form:

ffiffi
w+q ilai

consideration, th

handing over th

in the followinr

Complaint no. LL54 of 202

Details

Name of the project 'ATS Tourmaline,,, Sector_ 1-09, Gurgaon

Nature of project
$r,9un housing project

RERA registere d/not
registered

I

i$pslsle.ed' vide registration:lv6ielsr Eu vrue reglstratlon no. 4L of
201,7 dated LO.OB.Z01,T

Validity status 10.08.2023

DTPC License no. 250 of 200T dated 02.Lt.2007

Validity statris 0L.1L.20L9

Licensed area L9.7 68 acres

Name of licensee Raj Kiran&2others

Unit no. 520L on 20th floor of tower 5

[As per page no. 40 of complaint]

Unit area admeasuring 1750qq. ft. (Super built-up area)

1,466 sq. ft. [Build up areaJ

[As per page no. 40 of complaint]

Date of apartment
buyer agreement

1,7.0t.2014

[As per page no. 11 of complaint]

Payment plan Construction linked payment plan
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[As per page no. 43 ofcomplaint]

Complaint no. 1L54 of 2020

Total sale consideration Rs. L,35,9 3,2 SO / - tBSp)

Rs. L,44,0 0,OOO / - [TSC)

[As pep payment plan on page no.42 of
complaint]

Amount paid by the
complainant

.L t,,

i''"'

l!

..1

I ,l=. :. :r
'l; '' 'li,: , . .,

-l

',it"'-

!

The Developer endeevour to complete the
constr-uction of the apartment within 42

Due date ofpossessi

28.05.2016, 02.06.201,6, 05.07.2017,
1.2.06.201,8

Final Notice dated 01.08.2018

[As per para no. Z 6 of reply]

Page 3 of2S

Rs. 1,18,12,531./-

Hi{,":r.d by the complainant on page
q,S- :Complaintl

ag reement (co m ple tio n _ d ate).
company will send possession notice and
offer possession of the Apartment to the
applicant as and when the company receivesthe dccupation certificate from the
competent authority.

17.07.2017

[Calculated from the date of agreement
i.e., L7.0L.Z0l4l

Demand Ietter &
Reminders dated
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Termination
dated

Ietter 20.L0.20L8

[As per page no. 78 of reply]

(Allotment was later restored by the
respondent on request of
complainant- para I. of repty)

3.

B. Facts of the complaint

That the comprainant appried for booking in the project of the
respondent on 25.04.2013 ar:rd in accordance of which she was allotted
flat no' 5201on 20th floor in tower 5 for a total sale consideration of Rs.

L,44,00,000 /_.

That as per clause 6.2 of the said agreement, the respondent obriged to
complete the construction of the apartment within 42 months from the
date of signing of the agreement which comes out to be 1,7.02.2017.,The

4.

Complaint no. 1154 of 2020

Request of the
complainant for
withdrawal from the
project after due date
but before filing of

1,9.06.201,9

[As per annexure A], on page, no. 0B pf
written submissions dated 01,.0B.ZOZ|
of complainant]

The respondent denies the fact thatd ,iidoh legal notice was ever sent to
it . '(page no. 02-05 of written
arguments dated 2 0. 0 g.Z 0 Z Z )

Occupation certificate
s

09.08,201,9

[As per page no. 94 of reply]
.;l

Offer of possession 09.08.2019

[As pei page no. 96 ofreply]
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respondent has failed to deliver the possession of the said flat withi
the terms of the buyer,s agreement.

5' That the respondent kept raising premature demand letters from th
complainant towards payrnent of installments which were ought to b
paid as per the construr:tion linked payment plan of the buyer,

agreement.

6. That the complainant made

dates as demanded by the

various cheques on vari

ent from time to time. She

7.

already paid an amount ol'Rs. 1,1[

considerationJ in terms of payment

1,7.01,.20L4.

That the complainant paid number of visits to the office of the

respondent inquiring aboul: the reason of delay who in return make her

run from post to pillar.

That the respondent-builder charged an extra amount of BSp at the time

of booking. It is pertinent 1:o note that after two years, the rate of the

similar flat, builder offers the apartment at the BSp @6,500/_ per sq. ft.

where for the same flat, the complainant charged @z,T6T /- per sq. ft.

though it presumes price rise.

9' That the complainant many'times approached the respondent seeking

refund of the amount paid against consideration of allotted unit, but it

Complaint no. l_154 of 2020

Page 5 of25
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has failed to refund the amount paid by her and kept harassing th
innocent allottees.

10' That on 18.06.2o\9, the complainant sent regar demand notice to th
respondent inter alia demanding the refund of the totar amount paid
her in lieu of the said alrotment along with interest @.r.Zo/op.a. The sai
legal demand notice dated 1,g.06.201,9 was duly served upon th
respondent through speed post and registered post.

That despite receiving the set legal'demand notice, it has not refunded
the amount paid by the complainant in accordance to which a complaint
was filed with this authority seeking refund along with interest and

compensation including litigation cost and expenses

That along with the resp.ndent has offered the possession to the
complainant vide letter datrnd 09.08.2019, after a deray of 2 yea*; and

one month despise existence of the faqt that she has arready opted fbr
cancellation of the allotmenr[ due to delay and also sought refund along
with intrust as per the terms; of buyer,s agreement .

C. Relief sought by the complainant:

The complainant have sought following relief:

i' Direct to the respondenl to refund the amount of Rs. 1,18,1 2,s31,/-
paid by the comprairrant arong with interest which is Rs.
36,61,,884/_.

ii. Direct the respondent to compensation and litigation cost of
Rs.1,00,000/- & Rs. 7S,OO0/_ respectively.

13.

Complaint no. 1"154 of Z0Z0
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1'4' 0n the date of hearing, the authority exprained to th
respondent/promoter about the contravention as aileged to have bee
committed in reration to section Lr(4)[a) of the Act to plead guilty o
not to plead guilry.

D. Reply by the respondent:

L5' That the complaint is not maintainable for the reason that the
agreement contains clause 2r,?la+bitration clause which refers to the
dispute resolution mechanism to be adopted by the parties in the event

respondent. Based on it, the respondent sent copies of the apartment
buyer's agreement to the coryrprainant.which was signed and executed
by her on 17.01..2014. rt is p*rtinent to mention herein that when the
complainant had booked the unit with the respondent, the Act of 2oL6

L7.

Complaint no. 1154 of Z0Z0

of any dispute.

That the compraint is hcrt maintainabre for the reason that the
agreement contains clause 21.L, anarbitration clause which refers to the
dispute resolution mechanis;m to be adopted by the parties in the event
of any dispute.

That the complainant, after checking the veracity of the project namery,
'Tourmaline', sector 1,0g, Gurugram. appried for ailotment of an
apartment and was accordingry ailotted apartment number 5201 in
tower 5 having super built up area of 1,2s0 square feet for a sare
consideration of Rs. 'J.,44,00,ct00/-.The,comprainant 

agreed to be bound
by the terms and conditions of the document executed by her with the

PageT ofZS
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was not in force and the

retrospectively.

provisions of the same cannot be enfr

That the complainant was to make the payment towards the total sal
consideration as per the terms of the apartment buyer,s agreement. i
is submitted that the comprainant made payment towards certai
installment demands on time and then she started committing defaults.
The respondent sent a ipand dated Z4.OZ.ZO1 4 to the
complainant as per the ternns of ent. However, she remitted
the due amount only 06.06.2014 and final notice

payment demand aftOr Ietion of the third roof slab for the total
payable amount of Rs. 9 -. However, the due amount was not
paid by the complainan the same was adjusted in the next

1_9.

installment demand,dated 1

remit the due amount despi

.03.2015.tlowever, yet again, she failed to

20.

reminder dated 23.03.2015 and the due
amount was again ad

27.05.2015.

That the respondent raised

the total payable amount of

e installment demand on 04.01.2016 for

9,49,995 /-. However, the complainant
failed to make payment rds the demanded amount despite
reminder dated 12.03.2016 and the same was adjusted in the next

Complaint no. 1154 of 20ZO

Page 8 of25
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installment demand. vide payment demand dated og.os.z01.6, th
respondent raised the payrnent demand for totar payabre amount of
18,1'1,L21,/-. However, the comprainant failed to adhere to h
obligation in making payment towards the demanded amount despi
reminders dated 04.06.2a76, 02.07.201,6, 05.LL.201,6, 1,3.01,.201,7,

05.07 .201,7, os.og.2or7, 04.rz.zot7, r2.o 6.zo1,gand finar notice dated
01.08.2018.

2L. That it is pertinent to ment ;hat according to agreed clauses of
the apartment buyer's

within the agreed ti

complainant is a

view to earn quicf<pi,bnt i a short period. However, her calculations

complainant did not Dor

allotment made by the comp ainant was terminated by the responclent
vide letter dated ZO.1,O.ZOLI and all amount paid by the complainant
towards the earnest money

the terms were forfeited.

ong with other requisite charges as per

22. That the complainant on

the respondent company

allotment made to her and

ng the Ietter of termination approached

requested its officials to restore the

red the respondent company that she

Complaint no. 1154 of 2020

went wrong on account of

commitments. The complai

by her contractur, Jt,ifi.flrrr,

Page 9 of25
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will abide by the terms of the apartment buyer,s agreement and mak
the payment towards the remaining due amount. The respondent bei
a customer-oriented company ,..ud.d to the request of th
complainant and restored the allotment.

23. That from the terms of the apartment buyer,s agreement, it is eviden
that only the construction was to be compreted within a perio d of 42
months from the date of t and the same would be

of the respondent as defineo
.[hu.. 

apartment buyer's agreement. The

extended on account of any force majeure condition, outside the control

24. That the respondent com

timely manner and as p(

has been constructing the project in a

agreement, no default

pertinent to mentign herei

account of a rest.dinrJl,orr. dated T.A4.ZO14 passed by the SDM

Kapashera on the basis ( a report submitted by Halka patwari,

Kapashera that the respo t was making encroachment on the Gram
Sabha Land. In the restraint rder dated 23.04.201,4, itwas stated that
a case tirled as Dilbagh Sing vs GNCT of Delhi pertaining to the land in
dispute was pending before

was requested to conduct joi

herein that the order passed

Delhi High Court and SDM, Gurugram

t demarcation. It is pertinent to mention

by the SDM Kapashera is covered under

Complaint no. 1154 of 2020

Page 10 of25
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the ambit of the definition of 'Force Majeure Event' as stipulated in t

mutually agreed terms of the apartment buyer's agreement. Furthef,

the demarcation report dated 26.03.201,5 and 27.03.2015 it w

specifically mentioned that the respondent has not committed a

encroachment.

That, furthermore, the case titled as Dilbagh Singh vs GNCT of Del i

was ultimately dismissed vide order dated L2.10.201,7. Hence

25.

26.

respondent was prevented from completing its work as per t

sanctioned plans, providing Comnign5ervjces in the said affected ar

raising boundary wall etr:. due to circumstances absolutely beyon'C i

power and control i.e. force majeure. In the meanwhile, the responrle

kept on completing thg 16,m?ining project which was not affected b5r t

stay order failing which flurther delay would have occurred. Howt:v

obviously, the respondent could not have applied for occuperti

certificate for the project without providing the mandatory comm

services like storm water, sewerage line, irrigation and external fi

hydrants, electrical works and roads.

That as soon as the restraint order dated 23.04.2014 was set asider, t

respondent completed the construction of the project and

application was made to the concerned authorities for the grant

Occupation Certificate vide application dated 19.03.2018. It

submitted that there is no default on the part of the respondent

complete the project. Ars per Clause 6.2(d) of the apartment buye

Page 11 of
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agreement, the responde t was entitled to an extension of time
the expiry of the compl on date if the construction was delayed

27.

account of a force maj event. The occupation certificate has b
granted by the concerned

offered the possession of

Possession dated 09.08.20

thorities on 09.08.201,9 and it has al

e unit to the complainant vide No

That the complainant is n

the unit by completing th n formalities and by ma

payment towards the rount. It is pertinent to menil[n
herein that the holdi ted as per the terms of

I ..,.

the apartment buye$,$-
:ij

ment on account of delay on the part of t

28. That the instant compla led by the complainant is nothing but a

complainant in taking the

23.L0.2019. Admirtedly p

before that.

on o.f the unit.

of handing over of the possession was

ion was offered to the complainant

29.

sheer abuse of the proce sent complaint was filed on

2L.t.2020 much after the nt of occupation certificate on 09.08.2019.

The possession of the unit h s also been offered to the complainant vicle

notice of possession dated (

That the unit of the compla nant is complete in all respects as is clear

from the photographs anne . Even as per the registration certificate

issued by Authority, the due

Complaint no.1,1-.54 of 2

Page 12 of25
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30. The fact of the matter is t the complainant is a wilful defaulter wh
deliberately did not paid e due installments without any sufficien
ground despite several inders and demands spanning over a
of more than 3 years. Wh n the complainant failed to make paymen
the allotment was cancel

amount paid by the compla

of the complainant, the allo

an allottee.

ed vide leiter dated ZO.hO.ZOIB and

31. That a bare reading of the,

whatsoever for ordering re

she has falsely claimed that there are no

were committed by the complainant and

as many as 15 reminders w
I

nant was forfeited. However, on the request

rentwas'restored, and she continued to be
.1 ltii

:l', -jl' r

-i :ii i'f i ''i,r ' '

the complaint reveals that

demands Ieft from the her

since long. Numerous defau

32. That in clause 4 of brief

complainant for seeking r

interest @72o/o per annum a

agreement.

nd is that she lives most of the times

outside India due toihoq p.o onal work and the purpose of the flat is
not required now, so she needs the amount to be refunded with

para 6.3 mentioned in the builder buyer,s

33. That a bare perusal ofthe co plaint reveals that there is not a whisper
in the entire complaint rega ing alleged legal notice stated to be dated

Complainr no. 11,54 of 2OZ0

t reveals that there is no ground

Page 13 of25
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78.6.20L9 on which heavy reliance has been placed by the complainan
now. It is submitted that such notice was received by the responden
A perusal of the postal pt reveals that the same is illegible and d
not contain the correct full dress of the respondent. The alleged proo
of service record given the complainant also does not show a

34.

service on the correct ad

service can be attached to

That the basic law that pl

very foundation of the cas

take possession andi.m
.

complainant is u

of the respondent. No presumption o

i.e. complaint herein are the
very rounoatlon of the c3.s 

.e

cannot be allowea trs;reiii

That rather as per ffi;

up by the complainant. The complainant

ter pleadings and is bound by the same.

9 of the Act, the complainant is bound to

the outstanding payments. Hence the

35.

36.

37.

'lr.,t

discharging her obligatids

complaint is an abuse of the

with heavy costs.

Both the parties filed writt

record.

Copies of all the relevant ments have been filed and placed on the
record. Their authenticity is of in dispute. Hence, the complaint can be
decided based on those un puted documents.

E. furisdiction of the au ty

Complaintno. 1154 of 2020

Page 14 of25



38.
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--The authority observe$ that it has territoriar as we, as subjectjurisdiction to adjudicate the present complaint.
E. I Territorial iurisdiction

ilff:H"", no. 1'/ez/201,2-trcp dated 1,4.1,2.2017 issued

Reguaro.ro,,,lll,;:.,H::TT;il:1:i:J,;:,fl:;';*k,

,::::r,""r"^.",rn 
offices situated in Gurugram. rn the present case r

rrr LrrE pI esent CaSe, 
1project in question is situated

district. rnu.urol;;;: ",|11^llithin 
the pranning area of Gurugri

dear with ,n. o.Jrt H;llff 
has complete terriroriarjurisdiction

F Ir r'--r.

by

te

r

e

E. II Subject mafter jurisdiction

Section 11(a)(a) of the Act, 201.6 provides that the promoter shall;;#;;;?:,:reproducerJ as hara,,-r^-reproduced as hereunder:
Section 11@)(a)

:;,';x::;':,:::;^i:;:':,:r':::?,:esponsibititiesandfunctionsunder'!,'{:o'-';i,:;l'::::,::"::!:i;;":;;";;;;;:"',:'l:;:';::,#f;
";;i:::::ff ::::'ily;,.d;;,:ji:::i#i:::;;:'::::;:,::';allottee, as the case may bet, till ,0, ,o,'u"arc' 

or to the association o1

plots or buildings,'r, th" crep mn,, ^^'::y:"e.-of 
all the apartmeng,o::,':,';T,':::i;:!::!;i*i;::{"";::':,;{,:::'!ii#li"l,xf 

;:::f ;:;i;,associatii',ir'riio'u;;;,";;;:'::::,i;;::,;::;:case may be;

Section 34_Functions of the Authority:
34(fl of the Act proviar, * ,ruuponthepromoters,tnromttr{in1f:,::i::lt:Z;:::f 

,rl:;:rr:;;Act and the rules and regulai,or, 
^or, thereunder.so, in view of the p.ouirio,r, 

", the Act o,i zo16 quoted above, theauthority has comprete jurisdiction to decide the compraint regardingnon-compriance of obrigations by the promoter Ieaving aside

Complaint no. LL54 of 2
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compensailon which is to be decided by the adjudicating
pursued by the complainant at a later stage.

F' Findings on the obiections raised by the respondent:

,1i3:#.,.iT::f,1#i:;:,o,,inant is in breach of agreement for
The respondent has raised an objecticin that the comprainant has

,:::::ij:::::"" 
prcceedinss as per the provisions or buvagreement whi ch contai ns p rovigi o-np,pegard i ng i ni tiati o n of a rb i ffati

::::*:lngs 
in case of breach of agreem.nt. rn. forowi,g crausebeen incorporated w.r.t

...6 urqLrJE L

arbitration in the apartment buye

. 
r", il l. ,_,,i'jl . :

" ctause 21 : Att " lli.Iii1';:*;rr)av,"arise with respect to the termsand conditions of 
.tft,sntforeimrnl' .,ritraing tnte in[rrprrrotion andv a t i d i ty of th e p,oi i r i o * ni, i ii r r i r!, i;;; ;4, ;;, iigii# o n a o b n s a ti o n sof the parties shau be ftr;; ;r;;;;; 

. throush 
^:;;r; discussion anda mi c a b t e setttembiii), iq iu qs, *iiri- in 

1,"o ii ;;;; ;; set, ed th rous harbitration. rhe ,q,tui4 
i'i"r"i11rir-. !1yii-,ir-]orrr*d by theArbitration and Conclifiation 

-icC 
. L996 and ,a m e n d m e n ts / m o d il 

1 
o t i o 7 s t h e r e t o' L1,^ o, 

9 
t, a, b i t, o nlrr, o i 

t!,r, 
I t'f 7,m u tu a t ty a p p o i n te d bt th: I 

.b 

o itiii ir- i1 u ii n u, ;; ;; ;;;, a t ty a p p o i n te dth e n to b e a p p o i nte a $, itl,i el;, i ini a 1i, ;;;;ru ;, i i i, r ro ro, s h a t t b efinal and binding on ti, poriii;,n "'u 
.,..,.,..

40' The respondent contended that as per the terms & conditions of thapprication form dury exec:uted between the parties, it was specificarl
agreed that in the eventuariry of any dispute, if any, with respect to thprovisional booked unit by the complainant, the same shall badjudicated through arbitration mechanism. The authority is of the

::::"::hm 
the jurisdiction of the authority cannor be fertered by rhev/ Lrtgexistence of an arbitration crause in the buyer,s agreement as it may benoted thatsecti on79 of the,Actbars the jurisdiction of civil courts about

any matter which fails withrin the purview of this authority, or the Rear

Complaint no. L1,54 of 2

39.

agreement:

ot
.rs

In

IS

S
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Estate Apperate Triburnar. Thus, the intention to render such disp

f^nj]'.tlitrable :eem$ 
to be clear. Also, section Bg of the A* saysr/D

the provisions of this Act sha, be in addition to and not in derogatio
the provisions of any other law for the time being in force. Further,rul,authority puts reriance on catena of judgments of the Hon,bre suprecourt, particularly in National seeds corporation Limited v.lttladhusudhan Reddy & Anr. (2012) 2 scc 506,wherein ir has bheld that the remedies provia.LduuFffi.the consumer protection Actin addition to and not in derogation of the other Iaws in fo

consequentry the author'ity wourd not be bound to refer parties
arbitration even if the agreement between the parties had
arbitration crause. Further, in Aftab singh and ors. v. Emaar MGF La
Ltd and ors., consumer c,,se no, 70r of 201s decided on r3.07,20r
the Nationar consumer Disputes Redressar commission, New Der

tes

t

of

:o

n

[NcDRc) has herd that the arbitration crause in agreements between tt
complainant and buirder courd not circumscribe the jurisdiction of
consumer.

41" while considering the isstte of maintainabiriry of a compraint before
consumer forum/commission in the face of an existing arbitratio
clause in the buirder buye,r agreement, the Hon,bre suprerne court i
case titred as M/s Emaar MGF Land Ltd. v, Afrab singh in revispetition no. z6zg-s0/201s in civil" appeal no. zsslz_zils7s

"t2017 decided on r}.rz.z}rghas upherd the aforesaid judgemenr ol
NCDRC and as provided in Articre L41, ofthe constitution of India, the
law declared by the suprerre court shall be binding on a1 courts within
the territory of India and accordingry, the authority is bound by the

Complaint no.l1.S4 of 2
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aforesaid view. The relevant para of the judgement
Supreme Court is reproduced below:

passed by

"25' This court in the series ofjudgments as noticed above considered theprovisions of Consumer prolection Act rceO ii ieit as ArbitrationAct, 19e6 ana 
lid !o,r, *rt iiiptoirt unaii iorlrr^r, protectionAct being a special remedy, a:elspit_e there being an arbitrationagreement the lrroceedings before consumer po,rTri nr* to go onand no error committei by'consumer Forum on rejecting thea p p I i c ati on' Th ere 

.i 
s re as o n'1o i iot i n te rj e cti ng p ro c e ed i ng s u n d erconsumer protection Act on'th,e iirength'r, oioiiiion ogrrr*rr,by Act, 1996. The remedSt,y";;;r,Consumer protection Act is aremedy provided to a con$,um*,*i;i,b;;ii;;;r;;;;;;, in any soodsor services. The complaintmihntliny attegatiin-i *r,r,rg made bya complainant has arso been exprairiiir"irrii'on*iiq of the Act.The remedy uncrer the consiiir protection Act is confined tocomptaint b)t cons,ulner as defined ,;i;;;;r"iZr"ro, defect ordeficiencies ,or:1,,,! ur.f 

:r1!i;,i,r,ovtlen the cheaj and a quick
f!:!! hr: 

!i1n nroii,ie4to..the[onrumriw,hich is the object andpurpose of the Act as noticed aboie.
42' Therefore, in view of the above judgements and considering t

provisions of the Act, the, authority is of the view that comprainant
well within the right to srsek a special remedy available in a benefici
Act such as the consumer protection Act and RERA Act,2016 instead r

going in for an arbitration. Hence, we have no hesitation in hording th
this authority has the requisite jurisdiction to entertain the comprai,
and that the dispute does not require to be referred to arbitratio
necessarily.

F'II Objection regarding frlrce majeure conditions:

The respondent-promoter areged ,t r,,t ..e was deray in handing ove
of possession on account of force majeure circumstances such a
restraint order dated 23.4.zoL4 passed by the sDM, Kapashera in ca
titled'Dilbagh Singh Vs:.

dismissed vide order daterl

GNCT of Delhi, which was ultimately
L2.L0.201,7 and further requested that it

43.
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was not allowed to connplete the construction as per sanctioned pl
and providing common services in the said affected area and the r

period is not to be considered while carcurating any deray.
respondent took a prea that due restrain order passed by s,
Kapashera in case titled 'Dilbagh singh vs. GNCT of Delhi,,it has fa
to complete the construction on time. The Authority is of conside
view that the project of the respondent might have delayed due to s
restrain order passed by sDM, I{gffihera in case titre d,Dilbagh si,
vs. GNCT of Delhi" But the r$ondcri* ,ry approach rhe compet

IS,

id

he

M,

ed

id

h

nt
Authority seeking that the said period may be decrared as ,,zero_peri

As of time being, the sairl period cannot be excluded for c,lculating

44.

delay.

F'III Objection regardinlg non-payment by the arottee:

The respondent pleaded that the comprainant-ailottee herserf is
defaulter and number of times faired to make payment towa
consideration of ailotterr unit which also red to cancelration of t
allotted unit on 20.1,0.2018. The Authority observes that there is
doubt that there was deray w.r.t payrnent towards consideration
allotted unit which led to issuance of demand retters and reminde
letters dated zB.os.zo 16, oz.o 6.zo L 6, 0s.07 .zo tT, tz.o 6.zo l,Bfolrow
by cancellation letter dated ZO.1,O.ZO1g. However, the said cancellati
was set-aside by the respondent himself on a request of
complainant. Thus, keeping in view principle of Doctrine of wa
which finds its place under Section 63 of the contract Act, Lgzz q
relinquishment of rights between the parties. The rights that may
relinquished include obligations as well as claims that had been earli

a

ls

e
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HARr&

consented to be performed and exercised by the parties. Thus,

::::: "f 
right under Section 63 of the contra* A* has to be a ma

Ietter dated 20.10.2018 try sefti;;'*lJe tne ,r;;. ;r*,;.r;;
and took a plea that since ttr. .rri,r,rrr, n..lu,r*r, a defaulter as,per iudgement of the Hon'ble Supreme court of India in the cases

.r.;;;;;;,.;.:

::::::lTfeuires 
a prior knowredge of an existing right by"tperson who seeking waiver of such right. As decided in Manak La,

?.:,.:::: ,roono^,,nnhvi 
ArR rssT sc 4zs,a person is required ro

;;;;;,;;;;.;

:i:::,1. 
.u:::nrunt himserf hal.wajved of its right w.r.t. to cancerrari

ne

1e

v.

Newtech promoters ind oevbropers. private Limited vs state of u,and ors. (supra) leiterate, ," .rr" 
- 

;; ;;orrno Reattors privn,
Limited & other vs 

,vrr?n oJ Indid&',thers sw rci*iu' ro." rroo, o

:::: ":"":: : i 
oj 1 2 : 0 s .z oi z z,th e a r r o tt. u .u,. *., :; ;; ;, ffi ;;q I 16rrto seek refund. The rerevant para of the same is reproduced rrereunder:

25' The unqualified right of the allottee to seek refund referred llnder Section1B(1)(a) and section L9ft-) of the Act is not dependent on ony contingenciesor stipulations thereof, It appeors ,nr, ,ni bgirioiurr",oo"r"'rorrriousryprovided this right of refund ii ar^rr'i;r"';, unconditionar absorute rightto the ailottee, if the prom.terfairs to givepossessron of the apartment, protor building within the tirrte stipulated unid* the terms of the agreementregardless of unforeseen e,ents or stay orders of the court/Tribunal, whichis in either way not attributabte n tni ailoffe;/home buyer, the promoter isunder an obligation to refund the amourn, on or*ord with interest at therate prescribed by the sta'te Government incruding compensation in themanner provided under the Act with the proviso that if the allottee does notwish to withdraw from the proiect, he shall be entitred for interest for theperiod of deray ti, handing ,v€t poss€ssion at the rate prescribed45' Keeping in view the aforesaid judgment and principre invorved, the preataken by the respondent is not maintainable.

Complaint no. 11,54 of 2

Page 20 ofZS



ffiHNRERAffiGtJlttlcRAM @
G' Findings regarding rerief sought by the comprainant.
G'I Direct to the respondent to refund the amount of Rs. 1,1g,12,53paid by the complainrnt rrons *ittr interlsi*ii.r, is Rs. 36,61,884/.It requires attention towards the fact that the said unit was booked
the comprainant under construction rinked pran. It is to be noted that
per section 1g[6) and (7) of Act of 201.6, the ailottee is under
obligation to make fimery payment as per payment pran towar
consideration of the ailotted unit. The comprainant made vari

Complaint no. L1.54 of 2

by

AS

n

S

47.

rJqlrrrsrrL) resurflng rn issuance of reminders as specified
above in the tabre. After pre- termiruiion retter dated 01.08.2018, theuc.Lst'l v L.vo,zu 1u, tne
allotment of the comprai,ant was terminated and the same is evident
from lefter dated zo,70.zo1' on page 78 of repry. The respondenrr
submitted that on termination of allotment, the comprainant visited hirnr
^*.Jand, on an assurance, rnade by hea it restored her ailotment and th
issue w.r't. to canceilation and its restoration is not in dispute.

The comprainant submitted that she sent a Iegar n.tice da
srrv JLrrL d legal notlce date

Lg'06'2019 before obtaining occupation certificate dated og.o'.zo*
and offer of possession by the respondent. However, the respondent
builder contested the comprraint on the ground that the said Iegar notice

defaults in payments

was never received by it and tracking report praced of record by the
complainant does not cont,ain the comprete address. It arso submitted
that the issue w.r.t. sai:d legar notice seeking refund against
consideration of arotted un[t was raised wh,e firing written arguments
only at the later stage. The.,{uthority observes that the tracking report

Page 2t of 25
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48. The section 18t1) is applicable only in the eventualiry wher. l,*r.
promoter fails to complete or unable to give possession of the ,niit in
accordance with terms of agreement for sale or dury completea uy ltrre
date specified therein. This is an eventuality where the promoter

HARERA
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of legal notice attached as annexure A1 of complainant shows tha

same is duly delivered on2l.06.2019.

offered possession of th e unit after obtaining occupation certificate

the allottee has been rerquesting,tfi#Ohoter for refund of his amo

the

ut

nt

even before the oc was obtained as unit was not ready at that

when he sought refund. The request of the allottee met with deaf

e

rS

r

t

and promoter failed to refund the amount along with interest even a

the right of allottee to claim such refund of an amount paicl with inte

at prescribed rate from the promoter under section rg(4) of the Act

the promoter was obligated under section 1B(1) to return the amo

along with interest at prescribed rate on demand to the allottee

allottee having clearly wished to withdraw from the project on acco

of promoter's failure to complete and unable to give possession of

unit in accordance with the terms of the agreement for sale or d

completed by the date specified therein.

49. The due date of possession as per apartment buyer,s agreement

mentioned in the table above is 12.07.2017. Although the allottee in

case has filed this complaint on 04.03.2020 after possession of the u

was offered to her after obtaining occupation certificate by t

Page22 of
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promoter but the arottee has earrier opted/wished to withdraw 
r

the project after the due date of possession was over. However, the
relief seeking refund was sought by the comprainant vide regar no
dated 79.06.201,9, before obtaining occupation certificate from
competent Authority. Further in the

Supreme Court of India in the cases

Developers private Limited Vs .State of U,P. and Ors. (t

judgements of the Hon

of Newtech promoters

25' The unqualified right of the allottee to seek refund referred llndersection 1B(1)(a) and:jection 19(fl of the Act is not dependent on anycontingencies or stipurat:ions thereof,, Ii opprorc that the regisrature hasconsciously provided thi:: right of refund on demand as an unconditionalabsorute right to the oilor:tee, if the promoter fails to give possession of theapartmenl plot or building within'tn, ti^, ,iipulated under the terms ofthe agreement regardre,ss of unforeseerl events or stay orders of thecourt/Tribunar, which rs in either way not attributabre to ilteailottee/home buyer, the promoter is under an obligation to reJund theamount on demand with interest at the rate prescribed by the stateGovernment including compensation in the manner provided under theAct with the proviso that if the allottee does not wish to withdraw fromthe project, he shail be entitred for interest for the period of detay tilhanding over possession at the rate prescribed.

50' The authority hereby directs the promoter to return the amoun

reiterated in case of Mr/ssang,"leu lto,rs private Limited & other
Union of India & other,s SLp (Ctv,it) tl

t'

No. 73005 of Z0Z0 decided
7 2.0 5.2 0 2 2. ltwas observed

received by him i.e., Rs. 1,,1"8,1,2,s3r/-with interest at the rate of 10.7
o/o (the state Bank of India lrighest marginar cost of rending rate (M.LR
applicable as on date +zo/oJr as prescribed under rure 15 of the Harya
Real Estate (Regulation and DevelopmentJ Rules, 2o1,7from the date o

Complaint no.IlS4 of Z
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each payment till the

timelines provided in

ctual date of refund of the amount within the

le 16 of the Haryana Rules ZOIT ibid.

G.II Direct the respo dent to compensation and litiga
Rs.1,00,000/- &Rs.75 /- respectively.

51. The complainant is king relief w.r.t. compensation in th
mentioned reliefs. Hon le Supreme Court of India in Civil
6745-6749 ofZ0Zl as M/s Newtech promoters and
Pvt. Ltd. V/s State of D & Ors,, has held that an allottee is entitlt

itigation Charges under sections !2,.1.4,I9

m ofcc

claim compensation &

section 19 which is to

to

nd

section 7t and the qua

be adjudged by the adj licati

mentioned in The adjudicating officer has excl
jurisdiction to deal mplaints in respect of compensat

legal expenses. T on under secti

72,1,4,18 and section nplainant may file a sepa

complaint before Adj section 31 read

section 71, of the A

H. Directions of

Hence, the authority he

directions under secti 37 of the Act to ensure compl nce

obligation cast upon th promoter as per the function en

all

rS

e

&

52.

rte

th

of

1eto

authority under section a(fl of the act of 201.6:

i. The respondent

amount received

directed to return to the complai

by him i.e., Rs. 1,'1,8,1,2,531/- with in
the rate of 10.70 (the State Bank of India highest margi

Complaint no. 11,
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of lending rate I
under rule 15

actual date of

provided in rule

ii. A period of 90 is given to the respondent-builder to co
with the directi ns given in this order and failing which
consequences

Complaint stands dis sed of.

File be consigned to

Kr

Mem

Haryana

DevelopmentJ les, 2017 from-the date of each payment till

Complaint no.lLS4 of Z

CLRJ applicable as on date +20/o) as prescri

f the Haryana Real Estate [Regulation

refund of the amount within the timel
16 of the Haryana Rules 2017 ibid.

nd

he

53.

54.

./
(Asho

I\

ry Authorify, r

022

rk Sz

Mem

Gurrrugram
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