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1. The present complaint dated 1,2.02.2021 has been filed by the

complainant/allottees under section 31 of the Real Estate (Regulation and

Development) Act,2016 (in short, the Act) read with rule 2g ofthe Haryana

Real Estate (Regulation and Development) Rules, Z017 (in short, the Rules)

for violation ofsection 11(41(a) ofthe Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations, responsibilities

and functions under the provision of the Act or the rules and regulations
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made thereunder or to the allottee as per the agreement for sale executed

inter se.

A. Unitand project related details

2. The particulars of unit details, sale consideration, the amount paid by the

complainants, date of proposed handing over the possession, delay period,

ifany, have been detailed in the following tabular form:

S. No, Heads Information
1. Project name and Iocation "The Corridors" at sector 67A,

Gurgaon, Haryana

2. Licensed area 37.5125 acres

3. Nature ofthe project Group Housing Colony
+. DTCP license no. 05 of 2013 dated 21..o2.2o13

License valid up to 20.02.2021

Licensee M/s Precision Realtors Pvt. Ltd.
and 5 others

5. RERA registered/not registered Registered

Registered in 3 phases

Vide 378 of 2017 dated
07 .\2.2017 (Phase 1.)

Vide 377 of 2017 dated
07.L2,2017 (Phase 2)

Vide 379 of 2017 dated
07.12.20L7 [Phase 3)

Validity 30.06.2020 [for phase l and 2)

37.12.2023 (for phase 3J

6. Unit no. '1.,202,12TH FIoor, A4 Tower

(page no. 21 of complaintJ
7. Unit measuring 7726.9L sq. ft.

(page no. 21 of complaintl
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B. Date ofapproval ofbuilding plan 23.07.201.3

(annexure R19 on page no. 56 of
reply)

9. Date ofallotment 0 7.08.2 013

[annexure R-2 on page no. 36 of
replyl

10. Date of environment clearance 1.2.72.2073

(annexure R-20 on page no. 60 of
replyJ

11. Date of execution of builder buyer's
agreement

11.08.2014

(page no. 18 of complaintJ
72. Date of fire scheme app 27.1,1,.2014

(annexure R-22 on page no.67 of
reply)

13. Total consideration k.1,,84,+4,568/.

[as per payment plan on page no.
54 of complaintl

14. Total amount paid by the
complainants

Rs.1,72,95,529 /-
[as per statement ofaccount on
page no. 69 of complaintl

15. Due date of delivery ofpossession 23.01.2o77

(calculated from the date of
approval of building plans)

Note: Grace Period is not allowed
L6. Possession clause 13. Possession and Holding

Charges

Subject to force majeure, as

defined herein and furthcr
subject to the Allottee having
complied with all its obligations
under the terms and conditions
of this Agreement and not
having default under any
provisions of this Agreement but
not limited to the timely
payment of all dues and charges,l
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B. Facts ofthe complaint

The complainants have submitted as under:

complaint No. 665 of 2021

}TARE

including the total sale
consideration, registration
chares, stamp duty and other
charges and also subject to the
allottee having complied with all
the formalities
documentation as prescribed by
the company, the company
proposes to offer the possession
of the said apartment to the
allottee within a period of 42
months from the date of
approval of building plans
and/or fulfilment of the

. The Allottee further
understands that the

shall additionally be

to a period of 180 days

after the expiry
said commitment period

for unforeseen delays
nd the reasonable control

G roject details)
Offer of possession
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6.

4.

5.

7.

complaint No. 665 of2021

That the complainants booked a residential flat in the proiect being

developed by the respondent namely ,,The Corridors,, at sector-67A,

Gurugram.

That the complainants and the respondent entered into a flat buyer
agreement dated 11.08.2014 and as per which the possession was to be

handed over to the complainants by zZ.lL.2Olg but even till date the
possession has not been handed over to the complainants.

Thatthe complainants have paid an amount ofRs. l,7Z,gS,5Z9/_ out of total
sale consideration of Rs. 7,84,44,568 / -.

That the complainants earlier had filed a complaint before the Haryana Real

Estate Regulatory Authority bearing complaint no. 567 of 201g which was

decided on 07.12.207A by which the authority directed the respondent to
hand over possession of the unit in question to them along with delay
penalty charges being the interest at the prescribed rate of 10.75% from
27 .11..201.8.

That in lieu of the order passed by the authority, the complainants had filed
execution no. 207 of 2020 dated 74.OL.ZOZO to get the order dated
07.12.2018 in case no. 567 of Z01B executed but because of the careless and

negligent behaviour of the respondent, the said execution was lying
pending as the respondent pays no heed to even mark appearance before
the authority.

That it has come to the knowledge of the complainants that on l1,.O1,.ZOZt,

the Hon'ble Supreme Court has passed an order in the matter titled as ,,lreo

Grace Realtech. PvL Ltd. Us Abhishek Khanna & ors.,', bearing case no. civil
appeal no. 5785 of 2019, and observed that complainants are not covered
under phase I of the said project. They are covered under phase II of the

8.
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project and the occupation certificate of the phase Il was not received at

that point of time. Hence, they can demand refund.

9. That taking in view of the order passed by the hon'ble apex court, the

complainants request for complete refund of the entire amount paid by

them to the respondent.

C. Reliefsought by the complainants:

10. The complainants have sought following relief(s):

(iJ Direct the respondent to refund the entire amount paid by the

complainants.

(ii] Direct the respondent to pay a sum of Rs. 5,00,000/_ as compensation

for mental harassment.

[iii) Direct the respondent to pay a sum of Rs. Z,OO,00O/- as litigarion
charges.

11. 0n the date of hearing, the authority explained to the respondent/promoter

about the contraventions as alleged to have been committed in relation to
section 11(4) (a) oFthe Act to plead guilty or not to plead guilty.

D. Reply by the respondent.

The respondent has contested the complaint on the following grounds:

12. That the complaint is neither maintainable nor tenable and is liable to be

out-rightly dismissed.

13. That the issue in question has already been adjudicated by the authority
vide its order dated 07.12.2018 and the present complaint is barred by res

judicata. The respondent has already filed an application for rejection of the
complaint.

14. That the complainants are estopped from filing the present complaint by

their own acts, omissions, admissions, acquiescence,s, and laches.
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17.

Complaint No. 665 of 2021

That there is no cause of action to file the present complaint.

That the complainants have not approached this authority with clean hands
and have intentionally suppressed and concealed the material facts. The
complaint has been filed maliciously with an ulterior motive and it is

nothing but a sheer abuse of the process of law. The true and correct facts
are as follows:

That the complainants, after checking the veracity of the project namely,
'Corridor; sector 67-A, Gurugram applied for allotment of an aparrment
vide booking application form.

That based on the application for booking, the respondent vide its letter
dated 07.08.2013 allotted to the complainants apartment no. CD-A4_12_

1202 having tentative super area of 1726.9L sq. ft for a total sale
consideration of Rs. 1,84,44,569/-. The apartment buyer,s agreement was
executed on 11.08.2014 only after reminders dated 2g.05.2014 and
17.07.2074 were sent by the respondent to them.

That the respondent raised payment demands from the complainants in
accordance wrth agreed terms and conditions of the allotment as welr as of
the payment plan. Vide payment request letter dated 14,04.2013. the
respondent had sent the payment demand towards the second instalment
for an amount of Rs. 1,9,46,91.2 /-. However, the complainants made the
payment only after reminders dated 14.05.2013, 28.05.2013 and
02.09.2073.

That the respondent vide its payment request dated 1g.03.2014 raised
third instalment demand for an amount of Rs. 23,13,2g4 /-. However the
said payment was made only after reminder Ietters dated 73.04.2014.
22.0 4.20 t4, 0 4.05.20 14, 28.05.20 14 and 26.O 6.ZO 1 4 respectively.

18.

19.

20.
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That the respondent vide its payment request dated 02.06.2076 had sent

the payment request for an amount of Rs. 20,23,031/_. However, the said
payment was credited towards the total sale consideration onlv after
reminder dated 29.06.2016 by respondent.

That vide payment request dated 19.1,0.201.6, the respondent had sent the
payment request etter towards the 8rh instalment for an amount of Rs

1,6,96,343/-. The said payment was made by the complainants only after
reminder dated 15.11.2016 was sent by respondent to the complainants.

That as per possession clause 13.3 of the agreement the time of handing
over of possession was to be computed from the approval of building plans
and/or fulfilment of the pre conditions imposed thereunder (commitment
period). It is evident that the time was to be computed from the date ol
receipt of all requisite approvars. Even otherwise the construction courd not
be raised in the absence ofthe necessary approvals. It has been specified in
sub- clause (iv) of clause 17 of the memo of approval of building plan dated
23.07.2013 of the said project that the clearance issued by the Ministry ol
Environment and Fores! Government of India has to be obtained before
starting the construction of the proiect. It is submitted that the envlronmenr
clearance for construction of the said prorect was granted on 12.j,2.2013.
Furthermore, in clause 39 of part-A of the environment clearance dated
1,2.72.201,3 it was stated that fire safety plan duly was to be duly approvecl

by the fire department before the start of any construction work at site. As
per clause 35 of the environment clearance certificate dated 72.1,2.2013,
the project was to obtain permission of Mines & Geology Department for
excavation of soil before the start of construction. The requisite permission
from the department of Mines & Geology Department has been obtained on
04.03.201.4.

22.

23.
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Z4.That the last of the statutory approvals which forms a part ot the
preconditions was the fire scheme approval which was obtained on
27.11,.20L4 and the time period for offering the possession, according to the,

agreed terms of the buyer,s agreement, would elapse only on 27.I1.2019.
The respondent already compreted the construction of the tower in which
unit allotted to them is located and applied for grant of occupation certificate
on 10.09.2019.

25. That the implementation of the said pro.iect was hampered due to non_
payment of instalments by allottees on time and also due to the events and
conditions beyond the control of the respondent, and which have affected
the materially affected the construction and progress of the project. Some ol.

the force majeure events/conditions beyond the control of the respondent
and affected the implementation of the project and are as under :

e
26.

The
respondent had awarded the construction of the project to one of thc
leading construction companies of India. The said contractor/ company
could not implement the entire project for approx. 7-B months w.e.f from 9_

10 November 2016 the day when the Central Government issued
notification with regard to demonetization. During this period, the
contractor could not make payment to the labour in cash and as malority of
casual labour force engaged in construction activities in India do not have
bank accounts and were paid in cash on a daily basis. During
Demonetization the cash withdrawal limit for companies was capped at Rs.

24,000 per week initially whereas cash payments to labour on a site of the
magnitude of the project in question are Rs. 3_4 lakhs per day and the work
at site got almost halted for 7-g months as bulk of the labour being unpaid

Complaint No. 665 of 2021
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went to their hometowns, which resulted into shortage of labour. Hence the

implementation of the project in question got delayed due on account of
issues faced by contractor due to the said notification of central

government.

There are also studies of Reserve Bank of India and independent studies

undertaken by scholars of different institutes/universities and also

newspaper reports of Reuters ofthe relevant period of 2016_17 on the said

issue of impact of demonetization on real estate industry and construction

labour.

Thus, in view of the above studies and reports, the said event of
demonetization was beyond the control of the respondent, hence the time

period for offer of possession should deemed to be extended for 6 months

on account of the above.

29. 0rders Passed by National Green Tribunal: In last four successive vears i.e.

201.5-2016-2017 -2 018, Hon'ble National Green Tribunal has been passinB

orders to protect the environment of the country and especially the NCR

region. The Hon'ble NGT had passed orders governing the entry and exit of
vehicles in NCR region. Also, the Hon,ble NGT has passed orders with
regard to phasing out the 10 year old diesel vehicles from NCR. l.he
pollution levels of NCR region have been quite high for couple of years at

the time of change in weather in November every year. The Contractor ot

the respondent could not undertake construction for 3-4 months in
compliance of the orders of Hon'ble National Green Tribunal. Due to that,
there was a delay of 3-4 months as labour went back to their hometowns,

which resulted in shortage of labour in April -May 2015, November_

December 2016 and November- December 2017. The district
administration issued the requisite directions in this regard.

Complaint No. 665 of 2021

27.

28.
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30. In view of the above, construction work remained very badly affected for 6-
12 months due to the above stated major events and conditions which were
beyond the control of respondent and the said period is also required to be
added for calculating the delivery date ofpossession.

31. Non-Payment of Instalments blr Allottees: Several other allottees were in
default of the agreed payment plan, and the payment of construction linked
instalments was delayed or not made resulting in badly impacung and
delaying the implementation of the entire proiect.

32. Inclement Weather Conditions viz. Gurugram; Due to heavy rainfail in
Gurugram in the year 20L6 and unfavourable weather conditions, all the
construction activities were badly affected as the whole town was
waterlogged and gridlocked as a result of which the implementation of the
project in question was delayed for many week. Even various institutions
were ordered to be shut down/closed for many days during that year due to
adverse/severe weather conditions.

33. Meanwhile, during the pendency of complaint the occupation certificate of
the pro.iect was received on 27 -01.2022.

34. Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents and submission made
by the parties.

E. Jurisdiction ofthe authority

35. The respondent has ralsed an objection regarding jurisdiction ofauthority to
entertain the present complaint and the said objection stands rejected. The
authority has complete territorial and subiect matter jurisdiction to
adjudicate the present complaint for the reasons given below:

E. I Territorial jurisdiction
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36.As per notification no. l/92/2017-lTCp dated 74.L2.201,7 issued by Town

and Country Planning Department, the jurisdiction of Real Estate Regulatory

Authority, Gurugram shall be entire Gurugram District for all purpose with
offices situated in Gurugram. In the present case, the project in question is

situated within the planning area of Gurugram District, Therefore, this
authority has complete territorial jurisdiction to deal with the present

complaint.

E. II Subiect matter jurisdiction

3T.Section 11(a)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(al is

reproduced as hereunder:

Section 11(4)[a)

Be responsible for oll obligqtions, responsibilities ond functions under the
provisions of this Act or the rules ond regulations mode thereunder or to
the allottees as per the agreement for sale, or to the association of
ollottees, as the case moy be, ti the conveyance of a the apartments,
plots or buildings, as the case moy be, to the alloitees, or the common
areas to the associotion of allottees or the competent outhority, as the
cose mqy be;

Section 34-Functions of the Authority:

344 of the Act provides to ensure compliance of the obligotions cost
upon the promoters, the ollottees and the real estote agenls under this
Act ond the rules and regulations made thereunder.

38. So, in view of the provisions of the Act quoted above, the authority has

complete .iurisdiction to decide the complaint regarding non_compliance ol.

obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainants at a larer
stage.

39. Further, the authority has no hitch in proceeding with the complaint and to
grant a relief of refund in the present matter in view of the ludgement passed

by the Hon'ble Apex Court in Newtech promoters and Developers private
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Limited vs state oI lt.p, and ors." scc onrine sc L044 decided on
71.71.2027 wherein it has been Iaid down as under:

"86. From the scheme ol the Act ol which o detoiled rcference hos been modeond toking note of power of odjudicotion delineotid with the rcqurotory
outhority ond odjudicoting ot'ficer, whot finolly culls out is thot otthough theAct indicotes the distihct exptessions like.ret'und,,,interest,,,penolty,ond
'cohpensotion,, o conjoint rcoding of sectiois lS ond ls ctlorty nonifeststhot when it comes to rclund of the omount, ond int"r"rt o, the ret'undohount, ot dirccting poyment of interest t'ot deloyed delivery of possession,
or penolty ond intercst thereon, it is the regulatory outhority inich nos tnepower to exomine ond detemine the outcome ol o comploint. At the sometime, when it corhes to o 

_question of seekiig the telief ol odjudging
compensotion ond interest thereon under Sections 72, 14, 1g ond 19, the
odjudicoting officer exclusively hos the power to determine, keeping in viewthe collective reoding of section 71 rcod with section 72 oy iio aa. iy tt,"odjudicotion undet Sections 12, 14, 1g ond jg othet thon compensotion os
envisoged, il extended to the odjudicoting oflicer os proyed thot, in orr rie*,
moy intend to expond the ombit ond scope of the powets ond t'unctjons of the
odjudicoting oft'icer undet section 71 00d thot wo)urd be ogainst the mondote
of the Act 2016.',

F. Findings on the obiections raised by the respondent.

F'I obiecuon regarding compraint is barred by section 11 and order Ir Rute
Z CPC.

40. The respondents-promoter has raised the contention that the present
complaint is barred by section 11 and Order II Rule 2 CpC. As per the law
every person who files the proceedings against the other party is bound to
include all the claims in one round of litigation. The complainants had
already sought the relief of refund in the previous litigation and the same
was declined by the authority vide order dated OZ.1,Z.ZO1B. They were
satisfied with the order of DpC and hence filed the execution petition seeking
enforcement of the order dated 07.12.201g to recover DpC amount and also
persisted with the execution petition after 30.O6.ZO2O. The authority is of the
view that in the complaint bearing no. 567 of 2018 which was decided by the
authority vide order dated 07.12.201g the complainants were alowed the
delayed possession charges at prescribed rate of interest i.e., 70.z sa/o p.a.
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w.e.f . 27 .71,.2018 (due date of delivery of possession] as per the provisions of
section 18(1J of the Act, 2016 till handing over of possession. Further the
respondent was directed to handover the possession by 30,06.2020 failing
which the complainants were held entitled to seek refund of the paid amount
with interest. So, as per the orders dated 07.72.201,g the complainants were
allowed to seek refund of the paid amount if the respondent failed to deliver
the unit upto 30.06.2020. Therefore, the present complaint is maintainable
before the authority and can be proceeded further as per the order dated
07.72.20t8.

F.lI Obiections regarding force maieure
41. The respondent-promoter has raised the contention that the construction of

the tower in which the unit of the complainants is situated, has been delayed
due to force maieure circumstances such as orders passed by National Green
Tribunal to stop construction during 2015_201 6_2017 _201,8, dispure wirh
contractor, non-payment of instalment by allottees and demonetization. The
plea of the respondent regarding various orders of the NGT and
demonetisation is not tenable and all the pleas advanced in this regard are
devoid of merit. The orders passed by NGT banning construction in the NCR
region was for a very short period of time and thus, cannot be said to impact
the respondent-builder leading to such a delay in the completion. The plea
regarding demonetisation is also devoid of merit. Further, any dispute
between contractor and the builder cannot be considered as a ground for
delayed completion of project as the allottee was not a party to any such
contract. Also, there may be cases where allottees has not paid instalments
regularly but all the arlottees cannot be expected to suffer because of few
allottees. Thus, the promoter respondent cannot be given any leniency on

Complaint No, 665 of 2021
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based of aforesaid reasons. It is well settled principle that a person cannot
take benefit of his own wrong.

G. Findings regarding reliefsought by the complainants.

(i)Direct the respondent to refund the entire amount paid by the
complainants.

42. In the present complaint the complainants contended that they booked a

unit in the said proiect for a total sale consideration of
Rs. 7,84,44,568/- out of which they have paid an amount of
Rs. 1,72,95,529/-. The complainants earlier filed a complaint before the
authority seeking refund of the.paid amount. The authority vide its order
dated 07.72.20L8 allowed the delayed possession charges at prescribed
rate of interest i.e., LO.7 So/o p.a. w.e.i 27.ll.ZOj,B (due date of delivery of
possession calculated at that time] as per the provisions of section 1g[ 1) of
the Act, 2016 till handing over of possession. Further the respondent was
directed to handover the possession by 30.06.2020 failing which the
complainants were entitled to seek refund of the paid amount with interest.
Thereafter, the complainants filed an execution petition bearing no.207 of
2020 dated 14.01.202 0 to get the order dated 0 7.L2.201,g execured.

43. But the respondent failed to handover the possession of the unit by
30.06.2020 and as per the orders of hon,ble apex court in case of Abhishek
Khanna V/s lreo Grace Reartech pvt. Ltd. the complainants are entitled for
refund oftheir paid amounr.

44. As per the possession clause 13.3 of the agreement the possession of the
unit was to be handed over within 42 months from the date of approval of
building plans or preconditions imposed thereunder. The due date for
handing over of possession comes out to be 23.0r.2017 carculated from the
date of approval of building plans.
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45. The buyer's agreement is a pivotal legal document which should ensure
that the rights and liabilities of both builder/promoter and buyer/allottee
are protected candidly. The buyer,s agreement lays down the terms that
govern the sale of different kinds of properties like residentials,

commercials etc. between the buyer and the builder. It is in the interest of
both the parties to have a well-drafted buyer,s agreement which would
thereby protect the rights of both the builder and buyer in the unfortunate
event of a dispute that may arise. lt should be drafted in the simple and

unambiguous language which may be understood by a common man with
an ordinary educational background. It should contain a provision with
regard to stipulated time of delivery of possession of the apartment, plot or
building, as the case may be and the right of the buyer/allottee in case of
delay in possession ofthe unit. In pre-RERA period it was a general practice
among the promoter/developer to invariably draft the terms of the
apartment buyer's agreement in a manner that benefited only the
promoter/developer. lt had arbitrary, unilateral, and unclear clauses that
either blatantly favoured the promoter/developer or gave them the benefit
of doubt because of the total absence of clarity over the matter.

46. The respondent/ promoter has proposed to handover the possession of the
subiect apartment within a period of 42 months from the date of approval
of building plans and/or fulfilment of the preconditions imposed
thereunder plus 180 days grace period for unforeseen delays beyond the
reasonable control ofthe company i.e., the respondent/promoter.

47. Further, in the present case, it is submitted by the respondent promoter
that the due date of possession shourd be calculated from the date of fire
scheme approval which was obtained on 27.17.2074, as it is the last of the
statutory approvals which forms a part of the preconditions.

Complaint No. 665 of 2021
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48. The authority has gone through the possession clause of the agreement in

the present matter. On a bare reading of the said clause of the agreemenr

reproduced above, it becomes clear that the possession in the present case

is linked to the "fulfilment of the preconditions,, which are so vague and

ambiguous in itself. Nowhere in the agreement, it has been defined that
fulfilment of which conditions forms a part of the pre-conditions, to which

the due date of possession is subjected to in the said possession clause. If
the said possession clause is read in entirety, the time period of handing

over possession is only a tentative period for completion of the

construction of the unit in question and the promoter is aiming to extend

this time period indefinitely on one eventuality or the other. Moreover, the

said clause is an inclusive clause wherein the ,,fulfilment of the

preconditions" has been mentioned for the timely delivery of the subject

apartment. It seems to be just a way to evade the liability towards the

timely delivery of the subject unit. According to the established principles of
Iaw and natural justice when a certain glaring illegality or irregularity

comes to the notice of the adjudicator, the adjudicator can take cognizance

of the same and adjudicate upon it. The inclusion of such vague ancl

ambiguous types of clauses in the agreement which are totally arbitrary,
one sided and against the interests of the allottee must be ignored and

discarded in their totality. In the light of the above-mentioned reasons, the

authority is of the view that the date of sanction of building plans ought to

be taken as the date for determining the due date of possession of the unit
in question to the complainants. Accordingly, in the present matter the due

date of possession is calculated from the date of approval of building plans

i.e.,23.07.2073 which comes out tobe 23.01.201,2.
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The occupation certificate /part occupation certificate of the

buildings/towers where allotted unit of the complainants is situated is

received after filing of application by the complainants for return of the

amount received by the promoter on failure of promoter to complete or
unable to give possession of the unit in accordance with the terms of the

agreement for sale or duly completed by the date specified therein.'Ihe
complainants-allottee have already wished to withdraw from the project

and they have become entitled to the right under section 19(4J to claim the
refund of amount paid along with interest at prescribed rate from the
promoter as it has failed to comply or unable to give possession of the unit
in accordance with the terms of agreement for sale. Accordingly, the
promoter is liable to return the amount received by him from the allottee in
respect of that unit with interest at the prescribed rate. This is without
prejudice to any other remedy available to the allottees including

compensation for which they may file an application for adjudging

compensation with the adjudicating officer under sections 71 & 72 read
with section 31(1) of the Act of 2016.

Further in the judgement ofthe Hon,ble Supreme Court of India in the cases

of Newtech Promoters and Developers private Limited Vs State of U,p.

and Ors. (supra) reiterated in case of M/s Sana Realtors private Limited
& other Vs Union of tndia & others SLp (Civil) No. 13005 of ?OZo
decided on 72.05.2022 it was observed as under:

25. The unqualified right of the allottee to seek refund refeffed
Under Section 1B(1)(a) qnd Section 19(4) ofthe Act is not dependent
on ony contingencies or stipulations thereof. lt appears thot the
legisloture has consciously provided this right of refund on demond
os qn unconditional obsolute right to the allottee, if the promoter
foils to give possession of the qportment, plot or building within the
time stipulated under the terms of the ogreement regordless of
unforeseen events or stay orders of the Court/Tribunol, which is in

Complaint No. 665 of 2021

49.

50.
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either woy not qttributqble to the allottee/home buyer, the
promoter is under an obligatlon to refund the amount on demand
with interest at the rate prescribed by the Stote Government
including compensation in the manner provided under the Act with
the prov[so that if the allottee does not wish to withdraw from the
proiect, he shall be entitted for interest for the period of-detoy ti
honding over possession at the rate prescribed.

51. The promoter is responsible for all obligations, responsibilities, and
functions under the provisions of the Act of 201,6, or the rules and
regulations made thereunder or to the allottee as per agreement for sale
under section 11(al(a). The promoter has failed to complete or unabre to
give possession of the unit in accordance with the terms of agreement for
sale or duly completed by the date specified therein. Accordingly, the
promoter is liable to the allottee, as they wish to withdraw from the project,
without prejudice to any other remedy available, to return the amount
received by him in respect of the unit with interest at such rare as mav be
prescribed.

52. This is without prejudice to any other remedy availabre to the alottee
including compensation for which they may file an application for
adjudging compensation with the adjudicating officer under section 71 reaci
with section 31(1) ofthe Act of2016.

53. The authority hereby directs the promoter to return the amount received
by him i.e., Rs. 1,72,92,529/- with interest at the rate of lO.60o/o(the Stare
Bank of India highest marginal cost of lending rate (MCLRI applicable as on
date +20/o) as prescribed under rure 15 of the Haryana Rear Estate
(Regulation and Development) Rules, 2017 from the date of each payment
till the actual date of refund of the amount within the timelines provided in
rule 16 ofthe Haryana Rules 2017 ibid.
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(ii] Direct the respondent to pay a sum of Rs. 5,00,000/- as compensarion for
mental harassment.

(iii) Direct the respondent to pay a sum of Rs. 2,00,000/_ as litigation charges.

54. The complainants in the aforesaid relief are seeking relief w.r.t
compensation. Hon,ble Supreme Court of India in civil appeal nos. 6745_
6749 of 2O2l titled as M/s Newtech promoters and Developers pvt, Ltd.
v/s state of up & ors. (Supra), has herd that an alrottee is entitled to craim
compensation under sections 12, 74, 7g and section 1g which is to be
decided by the adjudicating officer as per section 71 and the quantum of
compensation shall be adjudged by the adjudicating officer having due
regard to the factors mentioned in section 72. The adjudicating officer has
exclusive iurisdiction to deal with the complaints in respect of
compensation. Therefore, the complainants are advised to approach the
adjudicating officer for seeking the relief of compensation.

H. Directions ofthe authority: -

55. Hence, the authority hereby passes this order and issue the following
directions under section 37 of the Act to ensure compliance of obligations
cast upon the promoter as per the functions entrusted to the authority
under sec 34(fl of the Act:-

i. The respondent/promoter is directed to refund the amount of Rs.
1,72'92'sz9 /- received by him from the comprainants with interest at
the rate of 10.60% as prescribed under rule 15 of the Haryana Real
Estate (Regulation and Development) Rules, 201,7 from the date of
each payment till the actual date of refund of the amount.

ii. A period of 90 days is given to the respondent to comply with the
directions given in this order and failing which legal consequences
would follow.
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56.

57.
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iii. The respondent is further directed not to create any third-party
rights against the subject unit before full realization of the paid-up
amount along with interest thereon to the complainants, and even if,
any transfer is initiated with respect to subject unit, the receivables
shall be first utilized for clearing dues of allottee_complainants.

Complaint stands disposed of
File be cons to the registry.

(Ashok (viiay Kfmar Goyal)

Hllyana Real Estate
Dated: 77 .07.2023
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