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1. The present complaint dated 20 a7 2018 has been filed by the
complainant under sectmn 31 eﬂ the Real Estate {Regulation and
Development) Act, 2016 [1n shert the Act] read with Rule 28 of the
Haryana Real Estate [Regulatmn.and Development) Rules, 2017 {in
short, the Rules) for viclation of section 11(4](a) of the Act wherein it
is inter alia prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions under the provision af the
Act or the rules and regulations made thereunder or to the allottee as

per the agreement for sale executed inter se.

A. Project and unit related details
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2. The particulars of the project, the details of sale consideration, the

amount paid by the complainant, date of proposed handing over the

possession, delay period, if any, have been detailed in the following

tabular form:

5. No. Heads Information
Name and location of the | "M3M Golf Estate-Polo Suites”,
1. project Sector-65, Gurugram
Project area | 63 acres
< £ acres as per 0C)
License No. & validity status;| 234 of 2007 dated 16.10.2007 valid upto
5. 5102017
~ o | )]|52 0f 2009 dated 28.08.209 valid upto
P %f~z7 08.2022
N Y | 35500 2[!1D,Jdated 06.05.2010 valid upto
< 05:05.2020 ¢
Name of licensee! .| Manglam MuIn]jlex Pvt. Ltd.
6. | v | o “ §
Unitno. \ZY\ | MGE TW-09/32C, level 32
T \' U\ i i N r't"_:
Superarea %'y ) EBﬁBfS'qgﬁ.ll_f
81 "w ¥ .:.‘. = n < : 4 :'i.';'.’ #
Date  of tion 1_{}.{2.1_1{112 _
9. apartment L i huyer s 4« B2 /)
agreement WEAY
10. Payment plan Consteuction linked payment plan
11, Total sales consideration — | Rs.4,56,40,92B/-
(As per payment plan)
32 Total amount paid by Rs.1,40,33,788/-
allottee (As per additional documents submitted
by the respondent at page 8-15)
13. Due date of delivery of|10.12.2015
POSSESSIN [Calculated from the date of execution of
as per Clause 16.1- 36 |thisagreementin the absence of the date
months from the date of| of laying first mud is later]
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commencement of | [Grace period not allowed)]
construction or from the
date of execution of
agreement whichever is
later, plus 1B0 days grace
period
14. Date of offer of possession Not offered
15 OC received on 25.07.2017
[page 135 of the complaint]
16 Demand cum pre 06.12.2014
cancellation notice :
17 Demand cum pre E}‘p q 8.2015
cancellation notice “‘H : r:
18 Last and final oppurtunity r" 3.0 9.2!315
letter o --I- N “"‘:‘L 1
19 Intimation foq{m%;uatlbu__ |- 14:06, .5{11'?“‘
. F .,r =
| =
B. Facts of the cnmp!aint |

3. The complainant made h\&nfﬂlfnwing submissfons in the complaint:

That in 2010, cumplamant buuked a remdenhal flat in the project
which were to be located at Apartment No. MGE TW-09/32C,
Located on Level 32 in Golf Estate Tower 9 ,in (M3M Golf Estate
Fareway west), having area of 3888 sq. ft. for a tatal consideration
of Rs.4,56,40,928/-.

That the apartment buyer agreement was executed between the
promoter and allottee on 10.12.2012. That the complainant has
paid total amount of rs. 1,84,65,543/. That due to demise of Co-
applicant i.e, Late Umesh Prakash Sadh who was husband of

complainant, the complainant is facing financial crisis.
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That as per clause 16.1 of the aforesaid agreement, the promoter
stated that the possession of the aforementioned flat shall be
delivered to the complainant by 10.06.2016 year from the date of

the execution of the agreement.

iv. Thatthe expected delivery of possession of the flat was in the month

of June 2016. But till date the Promoter has not given possession.
That the complainant repeatedly tried to contact the promoter
time and again but there was no response, On the contrary, the
promoter has threatened the complainant. That in any case the
complainant has not been given possession of the Flat booked so

far.

C. The complainant is seeking the followlng relief:

4.  The complainant has sought following reliei‘[é] 3

() Direct the promoter/respondent to provide immediate refund of

D. Reply filed by the respundent L

the paid amount of Rs 1,84,65, 543{ a]ong with delay penalty.

'b

-

5. The respondent had contested the-com‘;ﬁlﬁint on the fellowing grounds:

That the reslpondent i,e. M3M India Private Limited (formerly
known as "M3M India Ltd.") is engaged in the business of
construction and develepment of real estate projects.
That it is pertinent to mention here that Section 18 of the RERA Act
categorically provides that “if the promater fails to complete or is
unable to give possession of an apartment, plot or building - {(a} in
I nt or as the case
may be, duly completed by the date specified therein. That

agreement to sale as referred under Section 18 has to be construed
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in terms of the definition provided under Section 2 (¢) of the RERA
Act, which clearly means that the agreement to sale referred under
Section 18 is categorically for the project registered under the
RERA Act or upon any project which falls under the definition of an
ongoing project.

That the occupancy certificate was granted by the competent
authority on 12.04.2017, however the possession letter could not
have offered to the complainant because of the pending dues of the
complainant towards the respondent

That clause B.1 of the apartment buyer’s agreement clearly states
that the allottee was under the obligation to make timely payment
of every instalment. That the respondent raised various demands
as per the agreed payment plan and construction milestones
achieved. However, the complainant failed to make timely
payments and was a serial and chronic defaulter. It is submitted
that various reminders letters dated 16,11.2011, 16.12.2011,
01.02.2012, 14.02.2012, 05.03.2012, 06.12.2012, 24.12.201¢,
10.01.2013, 28.01.2013 06.04.2013, 03.05.2013, 10.06.2013,
15.07.2013, 09.09.2013, 12.12.2013, 20.02.2014, 06.12.2014,
28.01.2015, 09.08.2015, 03.09.2015 were issued to clear her
outstanding dues.

That the respondent has already spent enormous amount of money
towards the due construction and development of the varicus
blocks / segments / constituents / parts / phases of the group
housing colony of which occupation certificate(s) have been

granted and more particularly ‘M3m Golf estate- Fairway West’
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and including the tower in which the apartment of the complainant
is situated and the same being ready for occupation.

Therefore, it is the respondent, whe after having spent enormous
sums of money (including funds borrowed from banks and
financial institutions and other entities) has been unable to realize
the proceeds of the apartment from the complainant and thus the
legitimate dues of the respondent have been withheld by the
complainant.

The respondent was faced with certain other force majeure events,
including but not limited to the non-availability of raw material
due to various orders of the Hon'ble Punjab & Haryana High Court
and the National Green Tribunal thereby regulating the mining
activities, brick kilns, regulation of the construction and
development activities by the judicial authorities in NCR on
aceount of the environmental conditions, restrictions on usage of
water, etc. It is pertinent to state that the National Green Tribunal
in several cases related to Punjab and Haryana had stayed mining
operations including in 0.A No. 171/2013, wherein vide order
dated 2.11.2015 mining activities by the newly allotted mining
contracts by the state of Haryana was stayed on the Yamuna River
bed. These orders in-fact inter-alia continued till the year 2018.
Similar orders staying the mining operations were also passed by
the Hon'ble High Court and the National Green Tribunal in Punjab
and Uttar Pradesh as well.

That the construction of the complex and more particularly the
tower /phase in which the apartment is situated has already been

completed. The competent authority bhas already granted
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occupancy certificate(s) for the various developments undertaken
in the complex. As per the apartment buyer agreement (executed
between parties on 10.12.2012), possession of the apartment was
agreed to be handed over within a period of thirty six (36) months
plus one hundred eighty {180) days grace period, from the date of
commencement of construction which mean the date of laying of
the first plain cement concrete/ mud-mat slab of the tower or the
date of execution of the apartment buyer's agreement, whichever
is later. The first plain cement concrete was laid on 20.08.2011 and
the apartment buyer’s agreement was executed on 10.12.2012,
accordingly the date of possession is to be calculated from the date
of execution of the apartment buyer’s agreement.

That, within the said prescribed time, the construction has been
undertaken and the construction of the tower was completed, and
the respondent applied for the grant of occupancy certificate on
12.09.2016. The competent authority after due consideration and
examination of every aspect, granted the occupancy certificate on
12.04.2017. This very fact substantiates and proves that the
construction of the complex and more particularly of the
apartment was undertaken and completed as per the specifications
mentioned in the sanctioned plan and the complex is/was ready
for occupancy.

That the timeline for possession is a part of apartment buyer’s
agreement executed between the parties and it is very clear from
the terms therein that the timeline for possession was not concrete
and was subject to certain contingencies, and just and fair

exceptions including timely payments by the complainant, It is
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matter of record that the complainant has been a chronic defaulter
in making payments and several reminders have been sent to the
complainant.

That the complainant is not a genuine buyer, since she had booked
the apartment in question purely for commercial purpose as a
speculative investor and to make profits and gains. Furthermore,
the complainant has invested in many projects of different
companies which proves that the romplainant is not a genuine
buyer but only an investor. Thus, it is clear that the complainant
has invested in the apartment in question for commercial gains, 1.e.
to earn income by way of rent and/for re-sale of the property at an
appreciated value and to earn premium thereon. Since the
investment has been made for the aforesaid purpose, it is for
commercial purpose and as such the complainant is not a genuine
buyer / end user.

That vide the instant complaint, the complainant has sought for
refund of the consideration amount paid qua the subject
apartment. it is stated that the dispute and differences, if any,
between the parties involves various questions of facts and law.
The issues raised by the complainant cannot be addressed before
the id. adjudicating officer and the subject matter cannot be
adjudicated without going into the facts of the case which requires
elaborate evidence to be led and which cannot be adjudicated upon
under the summary jurisdiction of the Ld. adjudicating officer, The

complaint is liable to be dismissed on this ground alone.

E. Jurisdiction of the authority
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6. The authority observed that it has territorial as well as subject matter

E.

E.ll Suh]ect-matteriurisdictlon' q W \ ?

8.

jurisdiction to adjudicate the present complaint for the reasons given

below:
Territorial jurisdiction

As per notification no, 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, Haryana the jurisdiction of
Real Estate Regulatory Authority, Gurugram shall be entire Gurugram

District for all purpose with nffi_:c_gs-slituated in Gurugram. in the present
: T e . .
case, the project 1n question is:situated within the planning area of

::w q.::‘e_ Tirs

=t

Gurugram District, therefore| this

= 5

'hthnr_ity has complete territorial

jurisdiction ta deal wi'ttl-t}ie-prﬁs'éh-t’cbm'pléih .

i

Section 11[4][3]: of ‘the ﬂct'”prpvi'des th.'z:_:t't"he promoter shall be

responsible 1o the._allln"t;ee'as per agreement for'sale. Section 11{4)(a) is

[
F i

reproduced as hereundersy | | | WA/

{4) The promoter shall- % gy A

fa} be refpaim hlm;ﬁr gkﬁbfgaﬂa?,gsp_ﬂnybﬂmg and functions
under the provisions of this Act the rules and reguiations
made thereunder. or to the allottges as per the agreement for
sale, or'to the association of allattees, as the case may be, till the
conveyance of all the apartments, plots or buildings, as the case
may be, to the allottees, or the common areas to the ussociation
of allottees or the competent authority, as the casy may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the abligations cast
upon the promoters, the allottees and the real estate agents under this Act
and the rules and regulations made thereunder.
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9. So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter as per provisions of section
11(4](a) of the Act leaving aside compensation which is to be decided
by the adjudicating officer if pursued by the complzainant at a later stage.

10. Further, the authority has no hitch in proceeding with the complaint and
to grant a relief of refund in the present matter in view of the judgement
passed by the Hon'ble Apex Court in Newtech Promoters and
Developers Private Limited H}&Eﬂm uf U.P. and Ors.” 2021-2022(1)
RCR({Civil), 357 and rertemted"fﬂ ‘case. of M/s Sana Realtors Pvt. Ltd,
and other Vs. Union dfjndw ﬂnd:atq;rJLR(CMU No. 13005 of 2020
decided on 12 05.2022 wherein it has bean laid down asunder:

|, .|-"

“86. From the .tt:.i‘l‘Enje of the Act of whicla derdffm reference has been
made and :a!dng note off power of ﬂdjud{{anﬂn delineated with the
regulatory qu a}:tzju and. hdjud!fﬂ'hng ofﬁrer whatfinally culls out Is
that aithough theAct indicates the distinct exiressions like ‘refund’
‘interest’, ‘penaity’ and'‘compensation|, a ;gmyuinp reading of Sections
18 and 19 clearty manifeststhat when ibeames to'refund of the amount,
and interest an the réfundamount, ondirecting payment of interest for
delayed delivery of posseSsian, qﬁpﬂ:ﬂv’hnd interest thereon, it is the
regulatory authority which has the pawer to examine and determing
the outcome of a mmpfmnt AP the same time, when it conles to o
question of seeking the reliefof adjudging compensution and interest
thereon under Sections 12, 14, 18 ond 19, the adjudicating officer
exclusively has the power to determine, ke&pfng in view the collective
reading of Section71 réad withSection 72'of the Act. If the adjudication
under Sections 12, 14, 18 and 19 other than compensation as
envisaged, if extended to the adjudicating officer as prayed that, in our
view, may intend to expand the ambit and scope of the powers and
functions of the adjudicating officer under Section 71 and that would
be against the mandate of the Act 2016.”

11. Hence, in view of the authoritative pronouncement of the Hon'ble
Supreme Court in the cases mentioned above the authority has the
jurisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amount
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Findings on the objections raised by the respondent

F.1 Objection regarding complainant is investors not consumer

The respondent submitted that the complainant is imvestor and not
consumer/allottee, thus, the complainant is not entitled to the protection

of the Act and thus, the present complaint is not maintainable.

The authority observes that the Act is enacted te protect the interest of
consumers of the real estate secter, It is settled principle of interpretation
that preamble is an intmductigp::..g'f_-._}a. statute and states main aims and
objects of enacting a statute but;atthefsame time preamble cannot be used
to defeat the enacting provisions/ofthe Act: Furthermore, it is pertinent to
nate that under section 31'0f the'ﬁ'rﬁt any aggrieved person can file a
complaint against [hE promoter if the prnmater contravenes or violates
any provisions of thelAct or'rules or regulations made thereunder. Upon
careful perusal ofiallithe'terms and condltions'of the buyer’s agreement, it
is revealed that thelcomplainant is an allottee/buyer, and he has paid total
price of Rs. 1,40,33,788/-lto the prdmoteftnwards purchase of the said
unit in the pru;ect of the promnter At this stage, it is important to stress
upon the definition ufterm allettee1und9r the/Act, the same is reproduced

below for ready reference:

“2(d}] "allottee” in“relation to o reaf estate profect meuns the person to
whom a plot, apartment or building, as the case may be, fias been
aflotted, sold {whether as freehold or leasehold) or otherwise
transferred by the promoter, and includes the person who
subsequently acquires the said alfotment thraugh sale, trunsfer ar
ptherwise but does not include @ person to whom such plot,
apartment or building, as the cose may be, Is given on rent,”

In view of above-mentioned definition of "allottee” as well as all the terms
and conditions of the buyer’s agreement executed between respondent

and complainant, it is crystal clear that the complainant are allottee as the
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subject unit was allotted to them by the promoter. The concept of investor
is not defined or referred in the Act. As per the definition given under
section 2 of the Act, there will be “promoter” and “allottee” and there
cannot be a party having a status of "investor". The Maharashtra Real
Estate Appellate Tribunal in its order dated 29.01.2019 in appeal no.
0006000000010557 titled as M/s Srushti Sangam Developers Pvt. Lid.
Vs. Sarvapriya Leasing (P} Lts, And anr. has also held that the concept of
investor is not defined or refened in the Act. Thus, the contention of
promoter that the cumplaman@#l’atﬁee being investors is not entitled to
protection of this Act stands réﬁl@ad;*

G. Findings on the reliefsn@ght+by the__l_:umplainantfalluttee.

G. 1 Direct the promoter/respondent to provide immediate refund of the
paid amount of Rs. 1,84,65,543 /- along with delay penalty.

15. In the present cumﬁiaiht, the coniplainant intends to withdraw from the
project and is seémhg‘-return of the amount paid by it in respect of
subject unit along with_interestabt-he prescribed rate as provided under
sectian 18(1) of the Act. Sec.‘lB["-’I.]-nF the Act is reproduced below for

ready reference.

“Section 18; - Return of amount and compensation
18(1). if the promoter fails to complete or is unableto give possession of
an apartment, plot, or building.-
{a) in accordance with the terms of the agreement for sale or, ds the case
may be, duly completed by the date specified therein; or
(b) due to discontinuance of his business as o developer on account of
suspension or revocation of the registration under this Act or for
any ather reason,
he shall be liable on demand to the allottees, in cose the allottee
wishes to withdraw from the project, without prejudice toany other
remedy ovailable, to return the amount received by him in
respect of that apartment, plot, building, as the case may be,
with interest at such rate as may be prescribed in this behalf
including compensation in the manner as provided under this Act:
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Provided that where an allottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of delay,

tilf the handing over of the possession, at such rate as may be prescribed.”
16. As per clause 16 of the flat buyer agreement dated 10.12.2012 provides
for handing over of possesslon and is reproduced below:

16. POSSESION OF THE APARTMENT

16.1 The Company, based upon its present plans and estimaies, ond subfert
to all exceptivns, propases to handover possession of the Apartment
within a period of Thigty, Six (36} months From the date of
commencement ﬂfmnstruct.l‘un which shall mean the date of faving
of the first plain cement c}%rete/mudmat stab of me Tower which
shail be communicated o' the Allotree (s} or the date af the executivn
of this Agreement, whrcheuler is fater{ ‘Commitment Period”}. Shoufd
the possession of the Apartment not be gwen within the Commitment
Period, the Aﬂorree agrees tojan extensmn ofiOne Hundred and Eighty
{180} daysi{ "Grace Peripd’) after’ Exprry ‘of the Commitment Period,
incase ﬂffmlure of the Affottee tomake timely payments of any of the
instalments-asiper the Payment Plan, along.with other charges and
dues as apphcﬂb!e or otherwise payable in accordance with the
Payment Plan'or as per the demands ralsed by the Company from
time to time'in this respect, desp:te m.ceptance of delayed payment
along with'interest or any failure on|the part of the Allottee to abide
by any of the tenms and conditions ofthis Agreement, the time periods
mentioned in this clause shalinot be'binding upoen the Company with
respect to the handing over'ofithe possession of the Apartment,

17. At the outset, itlis 'felévént_tu'cammenli on.the present possession
clause of the agreenient wherein the possession has been subjected to
all kinds of terms and conditions of this agreement, and the complainant
not being in default under any provisions of this agreement and
compliance with all provisions, formalities and decumentation as
prescribed by the promoter. The drafting of this clause and
incerporation of such conditions are not only vague and uncertain but
so heavily loaded in favour of the promoter and against the allottee that

even a single default by the allottee in fulfilling formalities and
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documentations etc. as prescribed by the promoter may make the
possession clause irrelevant for the purpose of allottee and the
commitment time period for handing over possession loses its meaning.
The incarporation of such clause in the buyer’'s agreement by the
promoter is just to evade the liability towards timely delivery of subject
unit and to deprive the allottee of his right accruing after delay in
possession, This is just to comment as to how the builder has misused
his dominant position and drafted such mischievous clause in the
agreement and the allottee i_s-_'_l:eff.;_.wilth no option but to sign ¢n the
dotted lines. iRy

18. As per clause 8 of the agreement the allottee was liable to pay the

instalment as per payrnent plan npr.ed by I:he complainant. Clause 8 of

the agreement is repreduced under for ready reference:

Clause 8.1 The obligation to make timely payment of every instoiment of the
total considerationin accordance with the payment plan along with
pavment \of .other, charges such as. appliceble stamp duty,
registration fee, " .’FMS and other charges deposits as stipulated
under this ﬂgreement orthat may ocherwise'be payable on or hefore
the due dote ar.as.and when demand by the company gs the case
may be, and also to dischorged all*others obligation drtder this
agreement shall be th;ffence of this agreement

19. The respondent thad issuepre-cancellation letter ie, 06.12.2014,
thereafter, issue‘ﬂcanceliatinn letter to the complainant an 14.06.2017.
The OC for the project of thelallotted unit-was granted on 25.07.2017.
The respondent cancelled the unit of the complainant with adequate
notices, Thus, the cancellation of unit is valid.

20, Further, the Haryana Real Estate Regulatory Authority Gurugram
(Forfeiture of earnest money by the builder) Regulations, 11(5) of 2018,
states that-

“5. AMOUNT OF EARNEST MONEY
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Scenario prier to the Real Estate {Regulations and Development)} Act,
2016 was different. Frauds were carried out without any fear as there
was no law for the same but now, in view of the above facts and taking
into consideration the judgements of Hon’ble Nationa! Consumer
Disputes Redressal Commission and the Hon'ble Supreme Court of
India, the authority is of the view that the forfeiture amount of the
earnest money shall not exceed more than 10% of the consideration
armount of the real estate i.e. apartment/plot/building as the case
may be in all cases where the cancellation of the fat/unit/plot is
made by the builder in a unilateral manner or the buyer intends to
withdraw from the project and any agreement containing any clause
contrary tc the aforesaid regulations shall be void and not binding on
the buyer.” i

¥,

21, Keepingin view, the afnresaid-‘zl_leééj hfﬁvisinn, the respondent/promotor
directed to refund the paid-.l.:lp arr{uuﬁt after deducting 109% of the basic
sale consideration andishall rej.t'hfn tﬁe.n.'a_muur_'{t along with interest at
the rate of 1[].?0'%:’;?:;[%; State 'E;an'lfclnf [n.ﬂliréJihighest marginal cost of
lending rate [MCLR) épplicable as on date +2%}) as prescribed under
rule 15 of the Haryaﬁa’ Real Estate [Regulatidh:and Development) Rules,
2017, from the date of cancellation i.e, 14.06.2017, till the actual date
of refund of the amount within'the timelines provided in rule 16 of the
Haryana Rules 2017 ibid, ™o

H. Directions of the authorlty

22. Hence, the authority hereby,passes this order and issues the following
directions under section 37 of the Act 'to’ensure compliance of
obligations cast upon the promaoter as per the function entrusted to the

authority under section 34(f):

i.  The respondent is directed to refund the paid-up amount of Rs.
1,40,33,788/- after deducting 10% of the basic sale consideration

of Rs. 4,56,40,928/- with interest at the prescribed ratei.e. 10.70%
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is allowed on the balance amount from the date of cancellation i.e.,

14.06.2017 till the date of actual refund.

ii. A period of 90 days is glven to the respondent to comply with the

directions given in this order and failing which legal consequences

would follow.

23. Complaint stands disposed of.

24. File be consigned to regisl:ty.:

Sanjee

‘)‘H\“-. r ! \7

Dated: 10.03.202 | #
AP

HARERA
GURUGRAM
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