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< GURUGRAM Complaint No. 2112 of 2021
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 2112 of 2021
First date of hearing: 27.05.2021
Date of decision : 09.03.2023

1. Parul Bhargava

2. Prashant Bhargava

R/o0: - F-601, Ispatika Apartment, Plot no. 29,
Sector-4, Dwarka, New Delhi-110075 Complainants

1. M/s Ish Realtors Pvt. Ltd 31 A
Office at: Shop no. 9- 10, Gr Floor;~1311, A/8,
Shankar Market, Fasﬂ neri. Gate;

Central -110006
2. Vivek Arora f.
3. Prasanta Arora | IS/
Address: B-12, Defegce,@olony,, NpVﬁID

4. Naveen Gambhir mi .
5. Pankaj Gambhir ? "._! | VA
Address: H-69, Upp - ":'-'a.;l dﬁFI‘ﬂr,' ter..
Connaught Place, New ‘ ( b’

le,| Respondents

CORAM:

Shri Vijay Kumar Goy AL R ANESENT ] Member
GHRUICDAM

APPEARANCE: J‘ NN U\ VI

Ms. Priyanka Aggarwal (Advocate) On behalf of complainants

None On behalf of respondents

ORDER

1. The present complaint dated 19.04.2021 has been filed by the
[A/ complainants/allottees under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read with
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rule 28 of the Haryana Real Estate (Regulation and Development)
Rules, 2017 (in short, the Rules) for violation of section 19(4) of the
Act wherein it is inter alia prescribed that the promoter shall be
responsible for all obligations, responsibilities and functions as
provided under the provision of the Act or the Rules and regulations
made there under or to the allottee as per the agreement for sale
executed inter se.

2. The reply on behalf of the resgnn%ents have not been received. That

i J\ 10-0ne be
in the previous proceedin Y e
":E‘;\ ."’f"f‘

neither any reply has been filed in t}
reply has been sub :-«I{te%l Aé_é
respondents theref';‘t;e_’ the 2 l' 2

respondents ha{ @ thing fﬁ':'?aif"rf t matter. Thus, the
authority is proceedmg as per the pleadln S and documents on the
LA W
record. “‘a‘z i= i ]l 1 J’
A. Unitand project %M%ﬁy’
U

ate
delay period, if any, h ﬁR 'é d'i
3 1/ M)
S.No| Heads s i "5 I\
1. | Project name and location “The Skyline”, Sector 109,
Gurgaon, Haryana
2. | Project area 3.7187 acres
3. | Nature of the project Commercial Project
4. | DTCP license no. and validity status 24 of 2011 dated 24.03.2011
valid upto 23.03.2015
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5. | Name of licensee Jitender S/o Meer singh and 3

others
6. | RERA Registered/ not registered Not Registered
7. | Unit no. 20, Upper Ground Floor

(page no. 27 of complaint)
8. | Unit measuring 556 sq. ft.

(page no. 27 of complaint)
9. | Date of Buyer agreement 06.06.2013

- | (Page no. 26 of complaint)

10. | Due date of possession ﬁ Wb 6.06.2017

[as per possession clause]
11.

Possession clause

1 delivere by the DEVELOPER to

hat the possession of the
@ mises is proposed to be

the date of this

If the completion of
uilding is delayed by
! n of non availability of
e%l nd/or cement or other
ing materials, or water

, strike or due to a

dispute with the construction
employed by the
?a@h&) lock out or civil
commotion or by reason of war
of enemy action or terrorist
action or earthquake or any act
of God or non-delivery of
possession is as a result of any
Act, Notice, Order, Rule or
Notification of the Government
and/or any other Public or

Competent Authority or due to
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delay in action of building/
zoning plans/ grant of
completion/ occupation
certificate by any competent
authority or for any other
reason beyond the control of
the DEVELOPER, the
DEVELOPER shall be entitled to
extension of time for delivery of
possession of the said premises.
% | The DEVELOPER as a result of
e uch a contingency arising,
reserves the right to alter or
Y47 % vary the terms and conditions

imistances beyond the
of the Developer so

lil' 0 S
N Bm
12. | Total sale conside &. ‘i.] Rs,44,20,000/-

ATE REG per page no. 28 of
' agreement)

13. | Amount paid byt c‘ ants: a RS. _'-;"j' 70/-

~ ---ﬂ. . [(asperre ipts on page no. 15-
bUl\{UG | Maim)

14. | Occupation certificate Not obtained

15. | Offer of possession Not offered

B. Facts of the complaint

4. That the complainants approached the respondents initially for

/a/ booking of a commercial unit UG-20, admeasuring 556 sq ft in the
project ‘SKYLINE 109’ situated in Sector 109, Gurugram, Haryana and
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paid the booking amount of Rs 500000/- on 17.10.2012 at the time of
booking.

That the respondents to dupe them in their nefarious net even
executed buyer’s agreement signed between complainants and
respondents on 06.06.2013 Just to create a false belief that the project
shall be completed in time bound manner and in the garb of this
agreement persistently raised demands due to which they were able

to extract huge amount of monerfim them.

illegal and arbitrary.

builder was liable to

interest.

Relief sought I{{"fhé (340 p}aj?\a\i? AJ\ /l

e Direct the respondents to refund the amount of Rs.

17,37,170/- along with interest @ 18% p.a. calculated from
the date of respective deposit till the date of actual realization.

Jurisdiction of the authority
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10. The authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons given
below.

D.1I  Territorial jurisdiction

11. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, the jurisdiction of Real
Estate Regulatory Authority, Gurugram shall be entire Gurugram

District for all purpose w1th rgif‘ cgs situated in Gurugram In the

T H: , this authority has complete
territorial ]urlsdlctl 'dba,llﬁ_‘ ?&H&@ ent complaint.
L TN\

D.Il  Subject matgg?id’ is%

e promoter shall be

responsible to tllfml tteq’ﬁ’p ag sale. Section 19(4) is
]
i !

. W
reproduced as hereunder:

Section 19(%\\‘ S, t

The allottee shall ?rEd ﬁﬂ@g&ﬁf 2fund of the amount paid along
with interest at such rate-as.ma prescribed and compensation in the
‘this /A oter, if the promoter fails

manner as p : 1 th

to comply or % ive ion"o, artment, plot or building,

as the case may m accordance with the ?ienns of agreement for sale or

due to dfscgn liﬂﬂt‘ uﬁb hf} y:;;t ‘\k veloper on account of
ion h

suspension or" owtron bfh the provisions of this Act
or the rules or regulations made thereunder.
Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

13.So, in view of the provisions of the Act quoted above, the authority
has complete jurisdiction to decide the complaint regarding non-

ﬁ/ compliance of obligations by the promoter leaving aside
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compensation which is to be decided by the adjudicating officer if
pursued by the complainants at a later stage.

14. Further, the authority has no hitch in proceeding with the complaint
and to grant a relief of refund in the present matter in view of the
judgement passed by the Hon'ble Apex Court in Newtech Promoters
and Developers Private Limited Vs State of U.P. and Ors.” SCC
Online SC 1044 decided on 11.11.2021 wherein it has been laid down

as under: G

v 'h:ch a detailed reference has
rof adjudication delineated with
lic " ing.officer, what finally culls out
istin q{press:ons like ‘refund’,

“86. From the scheme of tfle :
been made and taking note:y of pow
the regulatory authority.and ad
is that although the Agmd:ci:‘é& :
‘interest’, penany’( and ‘compen g cajggl t reading of Sections
18 and 19 c:‘e?a}@g& gdﬁffésf t on _ to refund of the
amount, and interest on the refund amoun d: cting payment of
interest for Qefayed dehvery of possession, or"pgqa!ty and interest
thereon, it is the regulatory quthqnty which ha{s tHe power to examine
and determine the outcome of a ompfa:qt At the same time, when it
comes to a quest:ompf seeking &e :eheg of'ﬂﬂudﬁmg compensation
and interest thereon, undEr §ectfons 12,(14; 18 and 19, the
adjudicating oﬁicerex us:vg&‘hds thg“poweﬁr ‘determine, keeping in
view the collective regdf??g of .{?gﬁ% 71'read with Section 72 of the
Act. if the adjud:cat:on under Seg._‘gps 12, 14, 18 and 19 other than
compensation_as ws ed, if extend dﬁo,{ﬁve adjudicating officer as
prayed that, in ou¥ wey\};mam%e d.to expand %mb:t and scope of
the powers and funct:ons oﬁ?& audica“b}gk under Section 71
and that would be against, the mandate af the Act 2016 o

15. Furthermore, the sald V1ew has been reiterated by the Division Bench

of Hon'ble Punjab and Haryana High Court in “Ramprastha Promoter
and Developers Pvt. Ltd. Versus Union of India and others dated
13.01.2022 in CWP bearing no. 6688 of 2021. The relevant paras of

the above said judgment reads as under:

“23) The Supreme Court has already decided on the issue pertaining
to the competence/power of the Authority to direct refund of
the amount, interest on the refund amount and/or directing
payment of interest for delayed delivery of possession or
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penalty and interest thereupon being within the jurisdiction of
the Authority under Section 31 of the 2016 Act. Hence any
provision to the contrary under the Rules would be
inconsequential. The Supreme Court having ruled on the
competence of the Authority and maintainability of the
complaint before the Authority under Section 31 of the Act,
there is, thus, no occasion to enter into the scope of submission
of the complaint under Rule 28 and/or Rule 29 of the Rules of
2017.

24) The substantive provision of the Act having been interpreted by
the Supreme Court, the Rules have to be in tandem with the
substantive Act.

25) In light of the pronouncqment of the Supreme Court in the
matter of M/s Newtech Pf { '.‘; “{supra), the submission of the
petitioner to await outcom : ﬁled agamst the judgment in
CWP No.38144 of 2018, passe this Court, fails to impress upon
us. The counsel represenpng rties'very fairly concede that the
issue in question hﬁs&yﬁg‘ea; 7 beer deﬂ:&e b‘]‘z the Supreme Court.
The prayer m iﬁ iplaint _ d in the impugned
orders by the Real ate Eﬂ'egu‘h;(tow Auth r{%‘ Il within the relief
li

pertaining to refund of the amount; intere. e refund amount

or directing paymént of m(grest«fo?delaye ry of possession.
The power of adjudication andgder:ermigat: Imlf) the said relief is

conferred upon ‘the RegufatoryiAuthoqity I‘Fe;{[ and not upon the
Adjudicating Officer,” @

16. Hence, in view of ‘the. agthorltatxvq qun@ncement of the Hon'ble
Supreme Court in the maﬁ‘ér*of”'M/»s"Wéwtech Promoters and
Developers Private Limited V.s\wState"’of U P. and Ors. (supra), and the
Division Bench egf iﬂog’bje gPén: A B

%@ H}%rana High Court in

“Ramprastha Promoter and Devlopers Pvt. Ltd Versus Union of

India and others. (supra«) the.. authoﬂt}r has the jurisdiction to
entertain a complaint seeking refund of the amount paid by allottee
along with interest at the prescribed rate.

E. Findings on the relief sought by the complainants
e Direct the respondents to refund the amount of Rs.
17,37,170/- along with interest @ 18% p.a. calculated from

/A/ the date of respective deposit till the date of actual realization.
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17.In the present complaint, the complainants intend to withdraw from
the project and are seeking return of the amount paid by them in
respect of subject unit along with interest as per section 18(1) of the

Act and the same is reproduced below for ready reference:

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give

possession of an apartment, plot, or building.-

(a)in accordance with the terms of the agreement for sale or, as the
case may be, duly completed by the date specified therein; or

(b)due to discontinuance of his:business as a developer on account
of suspension or revocaflg‘_ ‘of the eglstratlon under this Act or
for any other reason, 2T

he shall be liable on demand to.

wishes to withdraw from.the prof

remedy available, o r return the'\amo

respect of that tgp ' -ﬁt.*' lot, bu

with interest a such'ra S may

he allottees, in case the allottee
Liw t% ut prejudice to any other

ount, received by him in
as the case may be,
scribed in this behalf

including camgﬁ nder this Act:
Provided that where an allottee d d°to withdraw from
the project, he .sh | be pafiH,‘“b erest for every

month of delay,v.clﬂ i
as may be pre. qpea,
(Emphasis suppzﬁﬁ)

18. Clause 15 of the

_ posed to be

‘the DE! R\t ALLO within four
years from the date of ggs Agre en e com pJet:on of the
said bu:!dmg is ¢ elayediby tbe r } ilability of
steel and/or “cement or ‘o%her“bwﬂdmg r’z:g or water
supply or electric power or slow down, strike or due to a
dispute with the construction agency employed by the
developer, lock out or civil commotion or by reason of war of
enemy action or terrorist action or earthquake or any act of
God or non-delivery of possession is as a result of any Act,
Notice, Order, Rule or Notification of the Government and/or
any other Public or Competent Authority or due to delay in
action of building/ zoning plans/ grant of completion/
occupation certificate by any competent authority or for any
other reason beyond the control of the DEVELOPER, the
DEVELOPER shall be entitled to extension of time for delivery
of possession of the said premises. The DEVELOPER as a result
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of such a contingency arising, reserves the right to alter or
vary the terms and conditions of this Agreement or if the
circumstances beyond the control of the Developer so warrant,
the DEVELOPER may suspend the Scheme for such period as it
might consider expedient.

19.The complainants booked a retail shop in the project of the

respondent’s detail above for a total sale consideration of 44,20,000//-
and the buyer’s agreement was executed between the complainants
and respondents on 06.06.2013.

20. As per the clause 15 of the bu)gg;;;‘sy agreement the possession of the

21.

22,

; 'ﬂ‘f;‘;%}i‘ LA
er wil ’%9%3} years from the date of the

be 06.06.2017. o __
<)
The occupation cerpfj%g%g o ' n ui te of the project where
V4 ot :
the unit is situat@ﬁ%ﬁaﬁ still'not 'been otki% by the respondents-

promoter. The aétih?étty 13‘9‘3? ’g};le th %}_:e allottee cannot be
expected to wait i.?f;jliessf} fo;;' taki !? {; %1?51 of the allotted unit
and for which he ‘h%s?rgmﬁ aﬂco,ﬁur[;si(;iier ' Ig@ount towards the sale
consideration and as\b”'(‘)ﬁ%{étg{é’“ ,Mpreme Court of India in

Ireo Grace Realtech Pvt. Ltd:Vs. Abhishek Khanna & Ors., civil
FEE AT
appeal no. 5785 0(%0@9;;1@:1 \ogm_ 01.2 zﬁ

_ A8 B T \%‘{ | %
"....The occupation certtﬁca;&’fsmabpga lable even as on
deficich g
n

date, whicﬁ\*;c!ga{f&;c‘im@ﬂtﬂgbko:d of sservice. The
allottees cannot be made to wait indefinite ly for possession
of the apartments allotted to them, nor can they be bound
to take the apartments in Phase 1 of the project......."

Further in the judgement of the Hon’ble Supreme Court of India in the
cases of Newtech Promoters and Developers Private Limited Vs
State of U.P. and Ors. 2021-2022(1) RCR (c ), 357 reiterated in case
of M/s Sana Realtors Private Limited & other Vs Union of India &
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others SLP (Civil) No. 13005 of 2020 decided on 12.05.2022, it was

observed as under:

“25. The unqualified right of the allottee to seek refund
referred Under Section 18(1)(a) and Section 19(4) of the Act
is not dependent on any contingencies or stipulations thereof.
It appears that the legislature has consciously provided this
right of refund on demand as an unconditional absolute right
to the allottee, if the promoter fails to give possession of the
apartment, plot or building within the time stipulated under
the terms of the agreement regardless of unforeseen events
or stay orders of the Court/TnbunaI which is in either way

not attributable to the allo e buyer, the promoter is
under an obligation tosr' U _ _,ﬁ, ount on demand with
interest at the rate pres: ,-,-: the .S‘tate Government

including compensation_in"t

Act with the prow;o’thaﬁ if \the : ittee does not wish to
withdraw from 3}% _heshall:be entitled for interest for
the period of till handing over ion at the rate
prescribed.” | <% ,a” :
23.The promoter is Jréé}:) nsible for lions, responsibilities, and
e rovjifi(o ) f‘ﬂélﬁ, or the rules and

i-f'iﬂ

regulations made therag.mder

sale under secnon\i @\t"&)

complete or unable to%vigﬁgs essi the unit in accordance with
the terms of agreement fo

ment for sale g leted by the date specified
therein. Accordiny the promo i EZA the allottee, as the

allottee wishes tofvﬁ‘thprawﬁc;ﬂ/fﬁ'e P'}Jﬁgtﬁ(v@out prejudice to any

other remedy avallable to return the amount received by him in

as per agreement for

romoter has failed to

respect of the unit with interest at such rate as may be prescribed.

24. This is without prejudice to any other remedy available to the allottee
including compensation for which allottee may file an application for
adjudging compensation with the adjudicating officer under sections
71 & 72 read with section 31(1) of the Act of 2016.

fh
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25.

Admissibility of refund along with prescribed rate of interest: The
section 18 of the Act read with rule 15 of the rules provide that in case
the allottee intends to withdraw from the project, the respondents
shall refund of the amount paid by the allottee in respect of the subject
unit with interest at prescribed rate as provided under rule 15 of the

rules. Rule 15 has been reproduced as under:

“Rule 15. Prescribed rate of interest- [Proviso to section 12, section
18 and sub-section (4) and subsecﬁan (7) of section 19]

(1)  For the purpose of ] proviso\to:section 12; section 18; and sub-
sections (4) and (7) of sec‘gia f”! he aﬁi

shall be the State Bank of In h m;;}- marginal cost of lending rate
£ 2% ’ . h‘

Provided that in case
rate (MCLR) is 1o .;
lending rates ﬁhic;
for Iendmg ta t&f} e

provision of rule istfoé%hé’ {ul
interest. The rate ofgl}t* :‘

award the interest, it will

'gw

ensure uniform practlce in 511‘theeas*é

% [ﬂﬁtgt% Bank of India i.e,

https://sbi.co.in, the n]ar ' al co ﬁ g rate (in short, MCLR) as
on date ie., 09.03.2023 is 9 'ZQ?/‘mﬁ Ah

interest will be marginal cost of lending rate +2% i.e., 10.70%.

Consequently, asl

'1.".’3

IW e prescribed rate of

The authority hereby directs the promoter to return the amount
received by him i.e,, Rs. 17,37,170/- with interest at the rate of 10.70%
(the State Bank of India highest marginal cost of lending rate (MCLR)
applicable as on date +2%) as prescribed under rule 15 of the Haryana

Real Estate (Regulation and Development) Rules, 2017 from the date of
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each payment till the actual date of refund of the amount within the
timelines provided in rule 16 of the Rules ibid.

F.  Directions of the authority

29. Hence, the authority hereby passes this order and issue the following
directions under section 37 of the Act to ensure compliance of
obligations casted upon the promoters as per the functions entrusted
to the authority under section 34(0:

i The respondents/pro Ot re directed to refund the entire

amount of Rs. 17,37,170/-: id y the complainants along with

P#10.70% p.a. as prescribed under

rule 15 of the H @ﬁ tate " gulation & Development)

Rules, 2017/ w th % ment till the date of

refund of tk 051te “'

ii. A period of ﬁ days| is g v _e'_ [: espondents to comply with
the dlI'eCtl% i l " P# d failing which legal
consequences ﬁ\g} 0| lo il |

30. Complaint stands dispo: -.a @EG\)

31.File be conmgned‘gie KVR E RA
1 g f"\ | il }——")
J , _J C R A ijay Kumar Goyal)

Member

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 09.03.2023
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