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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGMM

ORDER

1. The present complaint dated lg.O4.ZOZl has been filed by the
complainants/allottees under section 31 of the Real Estate

[Regulation and Development) Act, ZOL6 (in short, the Act) read with

Complaint No. 2112 of2O21

2772 of 2027
27.0s.2027
09.03.2023

Complaintno, :

First date ofhearing;
Date ofdecision ;

1. Parul Bhargava
2. Prashant Bhargava
R/o: - F-601, Ispatika Apartment, plot no. 29,
Sector-4, Dwark4 New Delhi-11007S Complainants

1. M/s Ish Realtors pvt. Ltd.
Office at: Shop no. 9-10,
Shankar Market, Fasil
Central -110006
2. Vivek Arora
3. Prasanta Arora
Address: B-72, De
4. Naveen Gambh

Address: H-69, U
Connaught Place, New

Lr, A/8,

Respondents

lony, New Delhi-11

Shri Viiay Kumar G

APPEARANCE:
Ms. Priyanka Aggarwal fAdvocate On behalf of complainants

On behalf of respondents
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rule 28 of the Haryana Real Estate (Regulation and Development)

Rules, 2017 (in short, the Rules) for violation of section 19(4) of the
Act wherein it is lnter olio prescribed that the promoter shall be
responsible for all obligations, responsibilities and functions as

provided under the provision of the Act or the Rules and regulations
made there under or to the allottee as per the agreement for sale

executed lnterse.

2. The reply on behalf of the ts have not been received. That
in the previous proceedi half of respondents appeared
neither any reply has bee e authority. Since, till today no

reply has been su appeared on behalf of
respondents

respondents

authority is

record.

/ observes that the

t matter. Thus, the

and documents on the

?c
A. Unit and proiect

3. The particulars of unit eration, the amount paid by

rding over the possession,

r6.ei,Jm,"
proceeding as

the complainants, date of proposed handing o,

delay period, if any, have been detailed in the following tabular form:

Project name and location "The Skyline", Sector 109,
Gurgaon, Haryana

Project area 3.7187 acres

Nature ofthe proiect Commercial Project

DTCP license no. and validity status 24 0f 2017 dated 24.03.2011
valid upto 23.03.2015
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5. Name oflicensee fitender S/o Meer singh and 3
others

6. RERA Registered/ not registered Not Registered

7. Unit no. 20, Upper Ground Floor

(page no. 27 ofcomplaint)
B. Unit measuring 556 sq. ft.

(page no. 27 ofcomplaintJ
9. Date of Buyer agreement 06.06.2013

(page no. 26 ofcomplaint)
10. Due date of possession ,o6.o6.2017

[as per possession clause]
11. Possession clause

/d
'"',

al

(r the possession of the
ises is proposed to be
by the DEVELOPER to

I'ITEE within four
h the date of this

f. If the completion of
iuitding is delayed by
r of non availability of
/or cement or other

t

17W
/ ntrrqc rq the

w
HARE
GURUGI

f or electric power or
, strike or due to a

ith the construction
y1 pmployed by the

ipVJ tocr. out or civil
Lotion or by reason of war
emy action or terrorist
L or earthquake or any act
od or non-delivery of
ssion is as a result of any
Notice, Order, Rule or
cation of the Government
r any other Public or
etent Authority or due to

comm

of en

action
of G,

possel

Act,
Notifir
and/o
Comp

suppll

slow
disput

agenc

devek

/A-
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Complaint No. 2112 of 2021

Facts ofthe complaint

That the complainants approached the respondents initially for

booking of a commercial unit UG-20, admeasuring 556 sq ft in the

project'SKYLINE 109' situated in Sector 109, Curugram, Haryana and

delay in action of building/
zoning plans/ grant of

certificate by any competent
authority or for any other
reason beyond the control of
thE DEVELOPER" thE

DEVELOPER shall be entitled to
extension of time for delivery of
possession of the said premises.

The DEVELOPER as a result of
ch a contingency arising,

reserves the right to alter or
the terms and conditions
is Agreement or if the

f the Developer so

DEVELOPER may

Scheme for such

it might consider

ff
Total sale conside ,,20,000 /-

per page no. 28 of

Amount paid

GURUG
pts on page no. 15-

Occupation certiRcate

Offer ofpossession

4.
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paid the booking amount of Rs 500000/- on 17.70.2012 at the time of

booking.

5. That the respondents to dupe them in their nefarious net even

executed buyer's agreement signed between complainants and

respondents on 06.06.2013 Just to create a false beliefthat the project

shall be completed in time bound manner and in the garb of this

agreement persistently raised demands due to which they were able

to extract huge amount of money from them.

6. That the total cost of the

IDC) as per payment recei

complainants till 20

7. That after spendi

construction wo

That as per flat

offer possession

That as per

complainants many

44,20,200 /- (lnclusive EDC

of Rs. 17 ,37,170 /- paid by the

ilder yet not start the

egal and arbitrary.

builder was liable to

was abandoned so

of respondents and made

se from builder. Therefore,

9.

C. Relief sought by the complainants:

. Direct the respondents to refund the amount of Rs.

77,37,170/- along with interest @ J.Bo/o p.a. calculated from

the date of respective deposit till the date of actual realization.

D. Jurisdiction ofthe authority

e said proj
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present case, the proiect

area of Gurugram Distri

territorial iurisdictio

D. II Subiect

Complaint No. 2112 of 2021

10. The authority observes that it has territorial as well as subject matter

lurisdiction to adrudicate the present complaint for the reasons given

below.

D. I Territorial iurisdiction
11.As per notification no. 7 /92 /201,7 -7TCp dated I4.LZ.ZO7T issued by

Town and Country Planning Department, the iurisdiction of Real

Estate Regulatory Authority, Gurugram shall be entire Gurugram

District for all purpose wit}l s situated in Gurugram. In the

12. Section 19(4)

responsible to

reproduced as

Section 19(

The allottee shqll
with interest at such

situated within the planning

this authority has complete

nt complaint.

e promoter shall be

ale. Section 19(4) is

of the amount paid olong
bed ond compensotion in the

manner os provided under this Act, from the promoter, if the promoter foils
to comply or is unoble to give possession of the apartment, plot or building,
as the case moy be, in accordonce with the terms of agreement t'or sole or
due to discontinuonce ol his business os o developer on account of
suspension olrefobrfi6dofrfslegfstsit{o n\hlbl the proviions ol this Act
or the rules or regulqtions made thereunder.

Section 34-Functions of the Authorityl

344 of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate ogen:d
under this Actond the rules and regulations mode thereundei

13. So, in view of the provisions of the Act quoted above, the authority
has complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside
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compensation which is to be decided by the adiudicating officer if
pursued by the complainants at a later stage.

14. Further, the authority has no hitch in proceeding with the complaint

and to grant a relief of refund in the present matter in view of the

judgement passed by the Hon'ble Apex Court in Newtech Promoters

and Developers Prtvatu Limited Vs State of U,P, and Ors." SCC

Online SC 7044 decided on 71,.1,7.2021wherein it has been laid down

as under:

"86. From the scheme
been mode ond toking

o detoiled reference hos
odjudicotion delineoted with

the rcgulotory ou ', whot linolly culls out
is thot olthough like ?efund',
'interest','pen reoding of Sections
78 ond 79 to relund of the
omount, ond poyment of
interest lot
theteon, it is

ond interest
to exomine

ond time, when it
comes to o compensotion
ond intercst 78 ond 19, the

termine, keeping inodjudicotihg
view the collective with Section 72 of the
Act. if the 74, 18 ond 19 other thon
compenso olficer os
proyed thot, ond scope of
the powers under Section 77

the Division Bench

of Hon'ble Punjab and Haryana High Court in "Ramprasth a Promoter

and Developers hrL Ltd. Versus Unlon ol lndia and otherc dated

73.07.2022 in CWP bearing no, 6588 of 2027. The relevant paras of

the above said iudgment reads as under:

"23) The Supreme Court hqs alreody decided on the issue pertaining
to the competence/power of the Authority to direct refund of
the amount, interest on the relund omount ond/or directing
payment of interest for deloyed delivery oI possescion or
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penalty and interest thereupon being within the jurisdiction of
the Authority under Section 31 of the 2016 AcL Hence any
provision to the contrary under the Rules woutd be
inconsequentiql. The Supreme Court hqving ruled on the
competence oI the Authority and maintainabiliay oI the
complaint before the Authority under Section 97 oI the Act,
there is, thus, no occasion to enter into the scope of submission
oI the complaint under Rule 28 and/or Rule 29 oI the Rules ol
2077.

24) The substantive provision of the Act having been interpreted by
the Supreme Court, the Rules have to be in tandem with the
substantive AcL

Adjudicoting
16. Hence, in view o

25) ln light of the pron
matter of M/s Newtech
petitioner to await
CWP No.38144 of 2018,
us. The counsel re
issue in question
The prayer
orders by the
pertaining
or directing
The power
conferred

Complaint No. 2112 of 2021

the Supreme Court in the
,pro), the submission of the

filed qgainst the judgment in
Court, foils to impress upon

fqirly concede that the
the Supreme Court

in the impugned
ll within the relief

refund omount
of possession.

the said relief is
not upon the

of the Hon'ble

Promoters and

U,P, and Ors. fsupraJ, and the

Supreme Court in

Developers Private Li

and Haryana High Court in

td. Versus llnion of
the jurisdiction to

entertain a complaint seeking refund of the amount paid by allottee

along with interest at the prescribed rate.

E. Findings onthe reliefsought by the complainants

. Direct the respondents to refund the amount of Rs.

17,37,770/- along with interest @ 78o/o p.a. calculated from

the date ofrespective deposit till the date of actual realization.

of the amount; in
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17. In the present complaint, the complainants intend to withdraw from

the proiect and are seeking return of the amount paid by them in

respect of subject unit along with interest as per section 18(1) of the

Act and the same is reproduced below for ready reference:

"Section 78: - Retur7, of amount and compensation
18(1). If the promoter fails to complete or is unable to give
possession ofan oportment plot" or building.-
(a) in occordonce with the terms of the agreement lor sole or, as the

case may bq duly completed by the date speciled therein; or
as d developer on account

of suspension or ion under this Act or
for any other reoson,

he shall be liqble on in cose the allottee
wishes to withdraw
remedy availqble,

t prejudice to any other
by him in

respect of that the case may be,
with interest in this behqlf
including this Act:
Provided thot withdraw Irom
the project, for every
month of
as may be

at such rate

(Emphosis

18. Clause 15 of the the time period of

uced below:

of the
oI

or water

,,15:

That the possession of the said premises is proposed to be
delivered by the DEVELOPER to the ALLOTTEE within four
yeors Irom
said bu
steel and/
supply or electric power or slow down, strike or due to a
dispute with the construction agency employed by the
developer, lock out or civil commotion or by reason of war of
enemy oction or terrorist oction or eqrthquoke or ony act of
God or non-delivery of possession ib os a result oI any Act,
Notice, Order, Rule or Notification oI the Government and/or
ony other Public or Competent Authoriq' or due to deloy in
oction of building/ zoning plans/ gront of completion/
occupation certilicote by any competent outhoriE/ or for any
other reason beyond the control of the DEVELO?ER" the
DEVELOPER sho be entitled to exknsion of time for delivery
of possession of the said premises. The DEVELOqER as a result
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of such q contingency orising, reserves the riqht to alter orvory the terms and condilions of this lgre;ment or-ii tie
ci.rcumstances beyond the controlifthe Diurtop", ,o io'rroni.
the DEVELOpER moy suspend the icheme fo, ,irn irriij iii,
mrght consider expedient,

19. The complainants booked a retail shop in the proiect of the
respondent's detail above for a total sale consideratio n of 44,ZO,OOO/-

and the buyer's agreement was executed between the complainants

Complaint No. 21.12 of2021

and respondents on 06.06.20f3.

20. As per the clause 15 of the bu agreement the possession of the
unit was to be handed years from the date of the

r of possession comes out to
agreement. The due date for

be 06.06.2077.

21. The occupation of the project where

by the respondents-
the unit is situa

promoter. The allottee cannot be

of the allotted unit
expected to wait

and for which he nt towards the sale
consideration and as upreme Court of India in

ollottees cannot be ma
of the aportments ollotted to tltem, nor con they be bound
to take the oportments in phose 1 olthe project.......,,

22. Further in the iudgement of the Hon,ble Supreme Court of India in the
cases of Newtech promoters and Developers private Llmlted Vs
State of U.p. and Ors. 2OZl-2022(t) RCR [c ), 3S7 reiterated in case
of M/s Sana Realtors private Limited & other Vs Union of India &
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others SLP (Civil) No. 13005 of 2020 decided on 12.05.2022, it was

observed as under:

"25. The unqualiled right of the ollottee to seek refund
referred Under Section 18(1)(0) and Section 19(4) of the Act
is not dependenton any contingencies or stipulations thereol.
It oppears thqt the legisloture has consciously provided this
right of refund on demand as on unconditional obsolute right
to the ollottee, if the promoter fails to give possession of the
aportment, plot or building within the time stipuloted under
the terms of the ogreement regqrdless of unforeseen events

not ottributoble to the buyer, the promoter is
under on obligation
interest ot the rate

unt on demand with
the state Govemment

including compensqti ner provided under the
Act with the pro does not wish to
withdraw from for interest Ior
the period of ot the rate
prescribed."

23. The promoter is

functions under

responsibilities, and

and

for

6, or the rules

as per agreement

romoter has failed to

e unit in accordance with

regulations made

sale under section

complete or unable to

H::::::::ff&*.K:ffi,KSHffi TJ:::il;'::'T:
arrotteewishes.g_Tyru$gf?AM"",rreiudicetoany
other remedy available, to return the amount received by him in
respect ofthe unit with interest at such rate as may be prescribed.

24. This is without prejudice to any other remedy available to the allottee

including compensation for which allottee may file an application for

adjudging compensation with the adjudicating officer under sections

71 & 72 read with section 31(1) ofthe Act of 2016.

ible for
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25. Admissibility of refund along with prescribed rate of interest The

section 18 of the Act read with rule 15 of the rules provide that in case

the allottee intends to withdraw fuom tJle proiect, the respondents

shall refund ofthe amount paid by the allottee in respect of the subiect

unit with interest at prescribed rate as provided under rule 15 of the

rules. Rule 15 has been reproduced as under:

sholl be the Stote Bonk
+2%.:

26. The legislature i

provision of rule

interest. The rate

reasonable and if the

ensure uniform practice in

"Rule 75. Ptescribed rcte of intercst- [ptovlso tg section 72, section
18 snd sub-sectlon (4) ond (7)ol sedlon 191
(1) Fot the purpose 12; section 18; ond sub-
sections (4)ond (7) ol terest ot the rote prescribed"

morginol cost ol lending rcte

Prcvided thqt in moryinol cost of lending
rote (MCLR) is by such benchmork
lending rutes lrom time to time
for lending

egislation under the

prescribed rate of

by the legislature, is
"award the interest, it will

27. consequently, ".&$&K
https://sbi.co.in, the-nlarginal cos_

Bank of India i.e.,

fin short, MCLRJ as

on date i.e., 09.0 prescribed rate of
interest will be marginal cost of len dingrate +20/o i.e., lO.TOo/o.

28. The authority hereby directs the promoter to return the amount

received by him i.e., Rs. 1,7 ,37,170/- with interest at the rate of \0.700/o

(the State Bank of India highest marginal cost of lending rate (MCLR)

applicable as on date +2o/o) as prescribed under rule 15 ofthe Haryana

Real Estate fRegulation and Development) Rules, 2017 from the date of
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each payment till the actual date of refund of the amount within the

timelines provided in rule 16 ofthe Rules ibid.

F. Directions ofthe authority

29. Hence, the authority hereby passes this order and issue the following

directions under section 37 of the Act to ensure compliance of
obligations casted upon the promoters as per the functions entrusted

to the authority under section 34[f):

i. The respondents/pro

amount of Rs. 17,37,

prescribed rate of

rule 15 of the

Rules,201

refund of

A period

the dire

conseq

30. Complaint stands disp

directed to refund the entire

the complainants along with

70o/o p.a. as prescribed under

lation & Development]

ent till the date of

ents to comply with

failing which legal

ll.

31' File be consig'"HARE 
RA u,- ----(Vilay Ku6ar Goyat)

Member
Haryana Real Estate Regulatory Authority, Gurugram
Dated: 09.03.2023
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