
HARERA
*@*GURUORANI

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,

GURUGRAM

Date of Decisiont 24.03,2023

CORAM:

Shri Sanjeev Kumar Arora Member

ORDER

1. This order shall dispose ofall the tlvo complaints titled above filed before

this authority under section 31 of the Real Estate (Regulation and

Development) Act, 2016 (hereinafter referred as "the Act") read with rule

28 ofthe Haryana Real Estate [Regulation and Development) Rules,2017

(hereinafter referred as "the rules") for violation of section 11(4) (a) of the

Act wherein it is inter alia prescribed that the promoter shall be

responsible for all its obligations, responsibilities and functions to the

allottees as per the agreement for sale executed inter se between parties.

Complaint No. 251 of 2019 &
others

NAME OF THE
BUILDER

M/S KASHISH DEVELOPERS LTD.

PROJECT NAME MANOR ONE

s.
No.

Case No. Case title Appearance

1 cR/2s7/201s M/s Sk)'net Enterprises Pvt. Ltd.
V/S M/S Kashish Developers Ltd.

Shri Aman Kumar
Yadav
None

2 cR/2s2120t9 M/s Skynet Enterprises PvL Ltd.
V/S M/S Kashish Developers Ltd.

Shri Aman Kumar
Yadav
None
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2.

Complaint No. 251 of 2019 &
others

"Manor One" at sector 111, Gurgaon, Haryana.

14.843 acres
110 of 2011 dated 16.12.2011 vatid upto 13.12.2019

M/s Vinman Construction Pvt, Ltd. and 4 others

The core issues emanating from them are similar in nature and the

complainant(s] in the above referred matters are allottees of the project,

namely, Manor One situated at Sector-111, Gurugram being developed by

the same respondent/promoter i.e., M/s Kashish Developers Ltd. The

terms and conditions of the buyer's agreements fulcrum of the issue

involved in all these cases pertains to failure on the part of the promoter

to deliver timely possession of the units in question, seeking refund of the

paid up amount along with interest.

The respondent in the present complaints have not filed any reply or

written submission. On the proceedings dated 10.L0.ZO2Z AR of the

respondent-promoter appeared and was allowed two weeks'time to file

the reply along with cost of Rs. 10,000/-to be paid to the complainants. The

authority specifically directed if the reply has not been filed the defense of

the respondent shall be struck off. Since, till today no reply has been

submitted and none has appeared on behalf of respondent. Therefore, the

authority assumes/ observes that the respondent has nothing to say in the

present matter. Thus, the authority is proceeding as per the pleadings and

documents on the record.

The details of the complaints, unit no., date of agreement, possession

clause, due date of possession, total sale consideration, total paid amount,

4.

and relief sought are given in the table below:

Project Name and
Location

Project area
DTCP License No.
Name ofLicensee
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Complaint No. 251 of 2019 &
others

Registered
Vide 58 of2019 dated 24.09.2079

valid upto 31.12.2021

Not 0btained

Possession Clause: - 3(a). possession
That subject to terms of this clause and subject to the apartment allottee having
complied with all the terms and conditions ofthis agreement and not being in default
under any of the provision of this agreement and further subject to compiiance with
allthe provisions, formalities, registration ofsale deed, documlntation, paymentofall
amount due and payable to the developers by tlre apartment allotteeisi under this
agreement, as prescribed by the Developer, the Deyeloper proposes to iand over the
possession of said apartment withln a period of thirty (36) months (excluding agrace period of 6 months) from the date of execuiion ;f this agr;ement. lt is
however understood between the parties that the possession ofu".iorintoatTfo*".,
comprjsed in the complex and also the various common facilities planned therein shall
be--ready and completed in phases wise and will be handed ovLr to the altonees ofdifferent Blocks/Tower as and when the same will be completed and ln a pt as"d
manner.

Rera Registered

Details ofOccupation
Certificate

s.
no.

Complain
t No.,
Case

Title, and
Date of
filing of

complain
t

Unit
No.

Unit
admea
suring

Date of
apartme
nt buyer
agreeme

nt

Due
Date of
Possess

ion

Total Sale
Considera

tion /
Total

Amount
paid by

the
complaina

nt

Relief
Sought

t. cR/2sL/
2019

M/s
Skynet

Enterpris
es Pvt.

Ltd. v/s

A.84
Srlr

floor,
Tower

A

(page
no.41

895
sq. ft.

14.05.20
13

1.4.05.2
016

TSC: - Rs.

75,2+,025

AP: - Rs.

50,40.131

Direct
the

responde
nt to

refund
the

amount
of Rs.
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Complaint No. 251 of 201.9 &
others

M/s
Kashish

Develope
rs Ltd.

DOF:
18.01.20

19

Reply:
Not

Received

of
complai

nQ

H
(7i

50,40,13
1/- along

with
24o/o p.a.
compoun

ded
quarterly
from the
date of

payment
made

towards
each

instalme
nt till

date of
refund

for
failing to
deliver

possessi
on of the

unit
within

the
stipulate
d time
period
under

the
agreeme

nt. .

B

tEt
IGR

cR/2s2/
20t9

M/s
Skynet

Enterpris
es Pvt.

Ltd. v/s

c2-6A,
5rh

Floor,
Tower

c2

(page
no. 4+

2325
sq. ft.

74.05.20
13

74.05.2
016

TSC: - Rs.

t,54,t9,42
s/-

AP: Rs.

7,14 ,41,,31,

U.

Direct
the

responde
nt to

refund
the

amount
of Rs.
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Complaint No. 251 of2019 &
others

Kashish
Develope

rs Ltd.

DOF:
18.01.20

19

Reply:
Not

Received

of
complai

nt)

s
l:tt{

t7/-
along
with

24o/o p.a.

compoun
ded

quarterly
from the
date of

payment
made

towards
each

instalme
nt till

date of
refund

for
failing to
deliver

possessi
on of the

unit
within

the
stipulate

d time
period
under

the
agreeme

nt.

E
GR

Note: In the table 
""f""They are elaborated as follows:

Abbreviation Full form
TSC Total Sale consideration
AP Amount paid by the allofteefs

5. The aforesaid complaints were filed by the complainants against the
promoter on account of violation of the builder buyer,s agreement
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Complaint No. 251 of 2019 &
others

executed between the parties in respect of said units for not handing over

the possession by the due date, seeking the refund of the paid up amount

along with interest.

6. [t has been decided to treat the said complaints as an application for non-

compliance of statutory obligations on the part of the promoter

/respondent in terms of section 34(0 of the Act which mandates the
authority to ensure compliance ofthe obligations cast upon the promoters,

the allottee(s) and the real estate agents under the Act, the rules and the
regulations made thereunder.

7. The facts of all the complaints filed by the complainant(sl/allottee(sJare

similar. Out of the above-mentioned case, the particulars of lead case

CR/251/2079 M/s Stgnet Enterprises pvL Ltd. V/S M/S Kashish

Developers Ltd. are being taken into consideration for determlning the

rights of the allottee(sJ.

A. Proiect and unit related details

8. The particulars ofthe project, the details ofsale consideration, the amount

paid by the complainant(s), date ofproposed handing over the possession,

delay period, if any, have been detailed in the following tabular form:

CR/251/2019 M/s Sl$net Enterprises pvt. Ltd. V/S M/S Kashish

Developers Ltd.

s. N. Particulars Details

1. Name of the project "Manor One" situated at Sector-111
Gurgaon.

2. Nature ofthe project Group Housing Colony
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Complaint No. 251 of 2019 &
others

3. Project area 14.843 acres

4. DTCP license no. and
validity status

110 of2011 dated 16.12.20L7 valid upto
73.t2.2019

5. Name oflicensee M/s Vinman Construction Pvt. Ltd. and 4
others

6. RERA Registered/ not
registered

Registered

Vide 58 of2019 da te d, 24.o9.2019

Valid Upto 31.12.2021

7. Allotment Letter 28.77.201,2

(page 34 ofthe complaint)

L Date of apartment buyers'
agreement

16.05.2013

(page no. 36 of complaintJ

9. Unit no. A-8A, Btt Floor, Tower A

(page no. 41 of complaintl

10. Unit area admeasuring 895 sq. ft.

(page no. 41 ofcomplaint)

11. Due date ofpossession 74.05.201,6

(calculated from the date of execution of
agreement)

Note: Grace Period is not allowed.

L2. Possession clause 3(a) Possession

That subject to terms of this clause and
subject to the apartment alloftee having
complied with all the terms and
conditions of this agreement and not
being in default under any of the
provision of this agreement and further

Page 7 of 17
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Complaint No. 251 of 2019 &
others

B. Facts ofthe complaint

The complainant has made the following submissions in the complaint:

subject to comptiance with all ttre
provisions, formalities, registration of
sale deed, documentation, payment of all
amount due and payable to the
developers by the apartment allottee(sJ
under this agreement, as prescribed by
the Developer, the Developer proposes to
hand over the possession of said
apartment within a period of thirty (36)
months (excluding a grace period of d
months) from the date ofexecution ofthis
agreement. It is however understood
between the parties thatthe possession of
various Block/Towers comprised in the
complex and also the various common
facilities planned therein shall be ready
and completed in phases wise and will be
handed over to the allottees of different
Blocks/Tower as and when the same will
be completed and in a phased manner.

(Emphasis supplied)

Total sale consideration Rs.75,24,025/-

(as per payment plan on page no. 76 of
complaint)

1,4. Amount paid by the
complainant

Rs.44,55,005/-

(as per receipts in complaintJ

15. Occupation certificate Not obtained

16. Offer ofpossession Not offered

Page 8 of 17
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9. That in August 2012, the complainant applied for registration and allotment
of a unit in the respondent's group housing complex known as Manor One

in sector-111, Gurgaon, Haryana and paid a booking amount of Rs.

6,00,000/- on 01.08.2012.

10. That the complainant was allotted the said unit vide allotment letter dated
28.1.7.2072 issued by the respondent to the complainant. The total sale

consideration for the unit was fo r Rs. 7 5,Z4,OZS / _.

11. That the flat buyer's agreement was executed between the parties on

14.05.2013. There was thus a delay of almost 9 months from the date of
booking of unit. The possession clause 3 [a) of the agreement provides for a
possession period of thirty-six months from the date of execution of
agreement.

12. That the respondent ought to have delivered the unit by 13.05.2016.

However, it failed to deliver the possession of the unit by stipulated time
period under the agreement. The complainant had made a total payment of
Rs. 50,40,131/- i.e., 67 o/o of the total sale consideration.

13. That the respondent has failed to handover possession of the unit to the

complainant till date within the stipulated time period under the

agreement in violation ofsection 11(a) (al ofthe Act.

14. That since the respondent charges an interest of Z4o/o p.a. on the delayed
payments towards instalment the complainant is seeking refund of a sum

of Rs. 50,40,131/- along with interes t @ 24o/o p.a. from the date of payment

made towards each instalment till date of refund.

C. Relief sought by the complainant: -

Complaint No. 251 of 2019 &
others

15. The complainant has sought following relief(sJ:

Page I of 77
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i. Direct the respondent to refund the amount ofRs. 50,40,131/_
along with 24o/o p.a, compounded quarterly from the date of
payment made towards each instalment till date of refund for
failing to deliver possession of the unit within the stipulated
time period under the agreement,

16. On the date of hearing, the authority explained to the respondent/
promoter about the contraventions as alleged to have been committed in
relation to section 11(4J (a) ofth'e;tt to plead guilty or not to plead guilty.

D. lurisdiction ofthe authority

17. The authority observes that it has territorial as well as

jurisdiction to adjudicate the present complaint for the

below.

D,l Territorial iurisdiction

18. As per notification no. 7/92/2017-1TCp dated 74.72.2077 issued by
Town and Country Planning Department, the iurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for all
purpose with offices situated in Gurugram. In the present case, the project

in question is situated within the planning area of Gurugram District.

Therefore, this authority has complete territorial iurisdiction to deal with
the present complaint.

D.ll Subiect matter iurisdiction

19. Section 11(a)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4J(a) is

reproduced as hereunder:

complaint No. 251 of 2019 &
others

subiect matter

reasons given

Section 17
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(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules qnd regulotions made
thereunder or to the allottees as per the ogreement for sale, or to the
association ofollottees, os the cose mqy be, till the conveyonce of oll the
opartments, plots or buildings, os the cose moy be, to the allottees, or the
common qreos to theossociation ofqllottees or the competent authoriE,
os the cose mqy be;

Section 34-Functions oI the Authority:

344 of the Act provides to ensure complionce of the obtigations cast
upon the promoters, the ollottees and the reol estate agents under this
Act ond the rules ond regulations made thereunder.

20. So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance of

obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainant at a later

stage.

21. Further, the authority has no hitch in proceeding with the complaint and

to grant a relief of refund in the present matter in view of the judgement

passed by the Hon'ble Apex Court in Newtech Promoters ond Developers

Private Limited Vs State oI U.P. and. Ors. 2027-Z0ZZ(1) RCR(C)357 and

reiterated in case oIM/s Sana Realtors Prlvate Limited &other Vs llnion

Complaint No, 251 of 2019 &
others

of India & others SLP (Civil) No. 73005 of 2020 decided on

72.05.2022wherein it has been laid down as under:

"86. From the scheme of the Act ofwhich a detailed reference has been
made and taking note of power of odjudication delineated with the
regulatory quthori\, and adjudicating olfrcer, whqt finolly culls out is
that although the Act indicotes the distinct expressions like 'refund',
'interest', 'penaly' and 'compensation', a conjointreading ofSections 18
and 19 cleorly manifests that when it comes to refund of the amount,
and interest on the refund amoun| or directing pqyment of interestlor
delayed delivery ofpossession, or penqlty qnd interest thereon, it is the
regulatory authoriq)which hos the power to exqmine ond determine the

PaEe ll of 17
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Complaint No. 251 of 2019 &
others

outcome ofo complaint. At the same time, when it comes to a question
of seekrng the relief of odjudging compensotion ond interest thereon
under Sections 12, 14, 1B ond 19, the adjudicating oJlcer exclusively has
the power to determine, keeping in view the collitiie reoding ilSiction
71 read with Section Z2 ofthe Act. if the odjudicotion underlections 12,
14, 1B and 19 other than compensotion as envisaged, if extended to the
odjudicating oflicer as prayed that, in our view,-may intend to expond
the^ombit and scope of the powers ond Iunctions ;f the odjudicoting
officer under Section 71 ond that would ie agoin$ ;he mon;atu oJ the
Act 2015."

ZZ, Hence, in view of the authoritative pronouncement of the Hon,ble
Supreme Court in the cases mentioned above, the authority has the
jurisdiction to entertain a complaint seeking refund of the amount and
interest on the refund amount.

E. Entitlement of the complainant for refund:

Direct the respondent to refund the amount to the tune of
Rs. 44,56,005/- to the complainant along with lgyo interest from
the date of payment made by the complainant till the date of
refund.

23. In the present complaint, the complainant intends to withdraw from the
project and are seeking return of the amount paid by them in respect of
subject unit along with interest as per section 1g(1) of the Act and the same

is reproduced below for ready reference:

"Section 18: - Return of omount and compensotion
18(1). lfthe promoter foils to complete or is unable to give possession ofon
oportment, ploc or building,-
(a) in occordance with the terms of the agreement for sale or, os tlle case

may be, duly completed by the dote specified therein; or
(b)due to discontinuance of his busine.rs as o developer on occount of

suspension or revocation of the registrqtion under this Act or for ony
other reason,

he sholl be liqble on demond to the alloatees, in case the qllottee wishes
to withdraw from the projecl without prejudice to any other remedy
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qvailable, to return the amount received by him in respect of thqt
qpartment, plot, building, os the case moy be, with interest ot such
rate as mqy be prescribed in this beholf including compensotion in the
monner as provided under this Act:
Provided thot where an allottee does not intend to withdraw from the
projecl he shall be poid, by the promoter, interest t'or every month ofdeloy,
till the honding over of the possession, ot such rate os may be prescribed."

(Emphqsis supplied)
24. Clause 3(a) of the buyer's agreement provides the time period of handing

over possession and the same is reproduced below:

"3(a): Possession
Thot subject to terms of this clquse ond subject to the aportment
ollottee having complied with all the terms ond conditions of this
qgreement and not being in default under any of the provision of this
ogreement and further subject to complionce with all the provisions,
formalities, registration of sale deed, documentqtion, poyment ofall
amount due oncl payable to the developers by the oportment
qllottee[s) under this agreement, as prescribed by the Developer, the
Developer proposes to hond over the possession of soid apartment
within a period of thirq) (36) months (excluding a groce period of 6
months) from the date of execution of this ogreement. lt is however
understood between the parties that the possession of vorious
Block/Towers comprised in the complex and also the various
common focilities planned therein sholl be ready and completed in
phases wise ond will be honded over to the allottees of different
Blocks/Tower os and when the same will be completed and in a
phosed monner.

25. The complainant booked a unit in the project of the respondent's detail

above for a total sale consideration of Rs.75,24,025/- and the buyer's

agreement was executed between the complainant and respondent on

14.05.2013.

26. As per the clause 3(a) of the buyer's agreement the possession of the unit

was to be handed over within 36 months from the date of the agreement.

The due date for handing over ofpossession comes out to be 14.05.2016.

27. The occupation certificate/completion certificate of the project where the

unit is situated has still not been obtained by the respondent-promoter. The

Complaint No. 251 of 2019 &
others
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authority is of the view that the allottee cannot be expected to wait
endlessly for taking possession of the allotted unit and for which he has

paid a considerable amount towards the sale consideration and as

observed by Hon'ble Supreme Court of India in lreo Grace Realtech pvt.

Ltd. Vs. Abhishek Khanna & Ors., civil appeal no. 5785 of 2019, decided

on 71.0L.Z027.

".....The occupation certilicate is not ovoiloble even os on date,
t/,/hich cleorly omounts to deficienqt of seruice. The ollottees connot
be mode to woit indefinitely Ior possession of the opartments
ollotted to them, nor can they be bound to take the aportments in
Phase 1 of the project......."

28. Further in the judgement of the Hon'ble Supreme Court of India in the

cases of Newtech Promoters and Developers private Limited Vs State

of U.P. and Ors.2O2L-2OZZ(1) RCR (c ), 3S7 reiterared in case of M/s

Sana Realtors Private Limited & other Vs Union of India & others SLp ICivil)
No. 13005 of2020 decided on 12.05.2022, itwas observed as under:

"25. The unqualified right of the ollottee to seek refund referred
Under Section 1B(1)(a) and Section 19(4) ofthe Actis notdependent
on ony contingencies or stipulations thereof. lt appears that the
legislature hos consciously provided this right of refund on demond
as an unconditional absolute right to the allottee, if the promoter
fails to give possesion of the apartment plotor building within the
time stipulated under the terms of the ogreement regardless of
unforeseen events or stoy orders of the Court/Tribunal, which is in
either way not qttributable to the allottee/home buyer, the
promoter is under on obligation to refund the amount on demond
with interest at the rate prescribed by the State Government
including compensation in the monner provided under the Act urith
the proviso that if the allottee does not wish to withdrow from the
project, he shall be entitled for interest t'or the period of delay till
honding over possession at the rote prescribed."

29. The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rules and

Complaint No, 251 of 2019 &
others

Page 14 of 17



ffi HARERA
ffi,eunuerw

regulations made thereunder or to the allottee as per agreement for sale

under section 11(4)(a) of the Act. The promoter has failed to complete or

unable to give possession of the unit in accordance with the terms of

agreement for sale or duly completed by the date specified therein.

Accordingly, the promoter is liable to the allottee, as the allottee wishes to

withdraw from the project, without prejudice to any other remedy

available, to return the amount received by him in respect of the unit with

interest at such rate as may be prescribed.

30. This is without prejudice to any other remedy available to the allottee

including compensation for which allottee may file an application for

adjudging compensation with the adjudicating officer under sections 71 &

72 read with section 31(1) of the Act of 2016.

31. Admissibility of refund along with prescribed rate of interest: The

section 18 of the Act read with rule 15 of the rules provide that in case the

allottee intends to withdraw from the proiect, the respondent shall refund

of the amount paid by the allottee in respect ofthe subiect unit with interest

at prescribed rate as provided under rule 15 ofthe rules. Rule 15 has been

reproduced as under:

"Rule 75. Ptescribed rcte ol intetest- [Ptovisg to section 72, section 78 ond
sub-section (4) ond subsection (7) ol sectlon 191
(1 ) For the puryose ol ptoviso to section 72; sectioh 18; o nd su b-sections
(4) ond (7) of section 19, the "interest ot the rute prescribed" sholl be the
Stote Bonk of Indio highest noryinol cost ol lending tute +2%.:
Provided thot in cose the Stote Bonk of lndio morginol cost of lending rute
(MCLR) is not in use, it sholl be reploced by such benchmork lending rotes
which the Stote Bohk ol lndio moy lix frcn time to time fot lending to the
generclpublic."

32. The legislature in its wisdom in

provision of rule 15 of the rules,

subordinate legislation under the

determined the prescribed rate of

Complaint No. 251 of 2019 &
others

the

has
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interest. The rate ofinterest so determined by the Iegislature, is reasonable

and if the said rule is followed to award the interest, it will ensure uniform
practice in all the cases.

33. Consequently, as per website of the State Bank of India i.e.,

https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as on

date i.e.,24.03.2023 is 8.700/0. Accordingly, the prescribed rate of interest
will be marginal costof lending rate +Zo/o i.e.,lO.70o/o.

34. The authority hereby directs the promoter to return the amount received

by him i.e., Rs. 44,56,005/- witl interest at the rate of 1,0.7 Oo/o (the State

Bank of India highest marginal cost of lending rate (MCLRJ applicable as on

date +20/o) as prescribed under rule 15 of the Haryana Real Estate

(Regulation and Development) Rules, 2017 from the date of each payment

till the actual date ofrefund ofthe amount within the timelines provided in
rule 16 of the Rules ibid.

F. Directions of the authority

35. Hence, the authority hereby passes this order and issues the following

directions under section 3Z of the Act to ensure compliance of obligations

cast upon the promoter as per the function entrusted to the authority under

section 34(0:

The respondent/promoter is directed to refund the entire amount

paid by the complainants [in the two complaints) along with
prescribed rate ofinterest @ 10.7070 p.a. as prescribed under rule

15 of the Haryana Real Estate (Regulation & Developmentl Rules,

201.7 from the date of each payment till the date of refund of the

deposited amount.

Complaint No. 251 of 2019 &
others
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ii. A period of90 days is given to the respondent to comply with the
directions given in this order and failing which legal consequences

would follow.

iii. This decision shall mutatis mutandis apply to cases mentioned in
para 4 of this order.

36. The complaints stand disposed of.

37. Files be consigned to registry.

Haryana

iEs9

HARERA

Complaint No. 251 of 2019 &
others

In',l,\r
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