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1. The present complaint dated 12.12.2019 has been filed by the
complainants/allottees under section 31 of the Real Estate (Regulation
and Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in
short, the Rules) for violation of section 11(4)(a) of the Act wherein it

is inter alia prescribed that the promoter shall be responsible for all
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obligations, responsibilities and functions under the provision of the

Act or the Rules and regulations made

there under or to the allottees as

per the agreement for sale executed inter se.

Unit and project related details

The particulars of unit details, sale consideration, the amount paid by

the complainants, date of proposed handing over the possession, delay

period, if any, have been detg}i!scl;:-i
%

the following tabular form:

Details

S.N. | Particulars
1. Name of the proj heja’s Aranya City”, Sectors
,,»-' N ? 6 4, Sohna Gurugram
¥.d Project area f‘y @aﬁ:ﬁ; 107. 85 acres
3. | Nature ogtﬁ ﬁm]ect g %esn%e %l Plotted Colony
4. | DTCP llc%nse %10 and iValfdl *‘ w\og 2”@14 dated 11.06.2014
status xg@ % {5 i 1? V?l}i géygo 10.06.2018
5. Name ofhcﬂé‘eﬁﬁW I I Slt'-%}dafd Farms Pvt. Ltd and 9
6. Date of agyroval ﬁ'ﬁilﬂ
plans
i RERA Reglﬁtqres/ Fsi;gred vide no. 93 of 2017
reglstereﬁ o 8| 'd28.08.2017
8. RERA registration valid up to | 27.08.2022
9, Unit no. Plot no. F- 124
(Page no. 29 of the complaint)
10. | Unitarea admeasuring 222.370 sq. yds.
(Page no. 29 of the complaint)
11. | Allotment letter 30.06.2014
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(Page no. 55 of the complaint)

12, Date of execution of|30.06.2014

agreement to sell (Page no. 31 of the complaint)

13. Possession clause 4.2 Possession Time and
Compensation

That the Seller shall sincerely
endeavor to give possession of
the plot to the purchaser within
thirty-six (36) months from the

/ R e Ise =

f B | i rug_?he qui;ﬁrgmem; but subject to
g é dn ! f‘grg_e?nqj%fure conditions or any
é; Ad B R B Government/ Regulatory
\\AYE R hority’s action, inaction or

NS n and reasons beyond

control of the Seller.
' However, the seller shall be
entitled, for compensation

free-grace period of six (6)
GURUG [t/ i come

: VNN evelopment is not completed
within the time period
mentioned above. In the event
of his failure to take over
possession  of the plot,
provisionally and /Jor finally
allotted within 30 days from the
date of intimation in writing by
the seller, then the same shall lie
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at his/her risk and cost and the
Purchaser shall be lie at his/her
risk and cost the purchaser shall
be liable to pay @ Rs.50/- per sq.
Yds. of the plot area per month
as cost and the purchaser shall
be liable to pay @ Rs.50/- per sq.
Yards. Of the plot area per
month as holding charges for
the entire period of such

n

14.

clause 4.2 of the
| -;_' to sell, the
S&S%%o of the allotted unit
Hs .Sugosed to be offered

vhich /the allotted unit is
L 9 ituated-and has not obtained
- 4§ % | | ?\ZF{I Qanon certificate by
TUNRU\Z 7. As per agreement to
sell, the construction of the
project is to be completed by
June 2017 which is not
completed till date.
Accordingly, in the present
case the grace period of 6
months is allowed.

15. | Due date of possession 30.12.2017
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(Note: - 36 months from date of
agreement i.e., 30.06.2014. +
six months grace period)

16. | Basic sale consideration as | Rs.71,06,793/-
per customer ledger dated
08.12.2022 at page no. 50 of

the reply
17. | Amount paid by the|Rs.52,90,491/-
complainants

[As per customer ledger dated

+7108.12.2022 at page no. 51 of

‘%’ 1 the reply]

18. | Payment Plan mstallment Link Payment Plan

19.

20.
21.

—— I
3. The complainants have made the following submissions: -

I.  That the complainants had approached the respondent/promoter in
the month of February 2012, for purchasing an apartment in their
upcoming project namely “Aranya City” located in sector 14, Sohna,
Gurugram. The total sale consideration decided between the parties

was Rs.67,65,608/-.
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I[I. That the respondent had asked the complainants to deposit an

earnest money to book a flat in the said project. The complainants
made deposit of amount Rs.542,130/- (Receipt no.
RDRAC/00098/12-13) as earnest money. Thereafter, they were
constantly trying to initiate the rest of the paperwork, but the

respondent was not expediting the process as they had received the

booking amount.

[1L

was denied by the
ed Ef the complainants do

r 1HVd£(}slt shall be forfeited.

s were forced -tp sign because of the fear
) o g

the complalnan to change the date of

}fﬁ’k soniplainants to alter the

agreement to se y as
allip] Canlo
agreement from.30. ﬁ6*20§12 t0§‘3_db 2014,
by the complainants as they were informed that the license had been
acquired back in 2012, but the respondent issued threat of forfeiture
of the deposited amount due to which the complainants had to give
in to the demands of the respondent.

[V. That an allotment letter was issued on 30.06.2014 in favour of the

complainants by the respondent for plot no. F- 124 measuring 222.37
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sq. yards. In the project namely Raheja’s Aranya City located at

Sector- 11 & 14, Sohna, Gurgaon, Haryana.

V. That the respondent was supposed to hand over the delivery and
possession of the said flat within 36 months (plus 6 months) from the
date of agreement to sell which was originally June 2012, but the
respondent fraudulently changed it to June 2014, even then the said
plot should have been dellvered to the complainants by the year

”‘“s‘.

2017, but no possession 1as been handed over till date.

VI.  That the respondent ed from the complainants to

2016.

-erﬁ sit
\¢ ANRR
construction happ\m' and th

current position of the" p

VII. That as per th

even within the next 5 -'ea

hat the
~1

is impossible fomth& réspondenfs £0 finish 'the project even the

plot with the hope {Wlf_g\ge t egossessmn by 2017. Butas it
remotest time frame, the complainants cannot wait any further, as
they would have to look for another apartment in which they could
start living immediately.

C. Relief sought by the complainants:

4. The complainants have sought following relief(s).

Page 7 of 27



it

¥ HARERA
GURUGRAM Complaint No. 6336 of 2019
L.

Direct the respondent to refund the entire deposit of
Rs.52,90,491/- along with interest under the section 18(1) and
19(4) read with section 34(f) and section 37 of the Act of 2016.

II. Direct the respondent to pay a sum of Rs. One Lakh to the
complainants towards the cost of litigation.

On the date of hearing, the authority explained to the respondent
/promoter about the contraventions as alleged to have been committed
in relation to section 11(4) ..'fz{t
guilty.

Reply by the respondent. |

The respondent con’ge_,‘:'s%’ed'?gj’e:g mpla
(& A A

a) That the complaintiis neif}fe?‘fnélﬂaina
i

g%b . | i Y .
between both%ghf?;_éﬁtifes pgirlogr toighe%enggq@;nt of the Act,2016 and
the provisions%"-zafdwjbwiﬁ 1ﬁ t%g %;Pﬁt cannot be enforced
W Sl S
retrospectively. Alﬁliﬁgl%(ﬁhé:@ggvﬁfpﬁ% of the Act, 2016 are not
e el

s

At to plead guilty or not to plead

-
1)
il
v

following grounds: -

le.n?r tenable and is liable

to be out-rigflﬂg dismi S;:*ggi"h %@el%é"f;féto sell was executed
_ s S}

%"%%&«e . "
applicable to_the facts q;;h resent case in hand yet without

g"‘} PR N
respondent hgis"regist,er&d r;tge"“pr?jspt I‘{l Fpe authority. The said

project is regiétef‘?e“clmfsilg;&e’f”thé‘pf"o!vi"'si'on‘-of the Act vide registration
no. 93 of 2017 dated 28.08.2017.

b) That the complaint is not maintainable for the reason that the
agreement contains an arbitration clause which refers to the
dispute resolution mechanism to be adopted by the parties in the

event of any dispute as clause 13.2 of the buyer’s agreement.
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c) That the complainants have not approached this authority with
clean hands and have intentionally suppressed and concealed the
material facts in the present complaint. The present complaint has
been filed by them maliciously with an ulterior motive and it is
nothing but a sheer abuse of the process of law. The true and correct
facts are as follows: -

e That the respondent is a reputed real estate company having
immense goodwill, co ,,Q!”Iﬁd of law abiding and peace-loving

aved fln satisfaction of its customers.

The respondent has d /
prolects such as;lf(;hej _. %Et

d delivered several prestigious
eja Atharva’, ‘Raheja Shilas’
projects large number

%ng taken possession and
q@émed which are takmg

of families ha&e ready shlﬁeq?gﬁer
p

i)
¢
:.

resident wlf‘ar§ asso(:lgtlo

Gurgaon ha @Qphe oral

appllcatlon fom% h@ Klamayts&agregd to be bound by the

terms and tonflltlons h’) bookmg a&)phcatlon form. The
complainants were aware from the very inception that the plans
as approved by the concerned authorities are tentative in nature
and that the respondent might have to effect suitable and
necessary alterations in the layout plans as and when required.

e Thatbased on the application for booking, the respondent vide its

allotment offer letter dated 05.07.2014, allotted to the
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complainants plot no. F-124 admeasuring 222.370 sq. yard. The

complainants signed and executed the agreement to sell on
30.06.2014 and the complainants agreed to be bound by the
terms contained therein.

e That the respondent raised payment demands from the
complainants in accordance with the mutually agreed terms and
conditions of allotment as well as of the payment plan and the

complainants made the pa,ynkent of the earnest money and part-

remaining amount tow 1€
along with apphcable ri éib :

tax as well as'other’

e Despite the re,sgf)ndent Fulfi %”
L

pr0v151ons lalﬁ own'by. a

a@i hagiqs% dey
roads, sewerage, laying down of water ar%;lectnmty supply lines

/
overnmental authorities

and is not withlp th rand’*' 65\ % 9 the respondent. The
respondent cannozf:) d li?le oh ac

by the concerned governmental authorities. The respondent

count of non-performance

company has even paid all the requisite amounts including the
external development charges (EDC) to the concerned
authorities. However, yet, necessary infrastructure facilities like

60-meter sector roads including 24-meter-wide road
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connectivity, water and sewage which were supposed to be

developed by HUDA parallelly have not been developed.

e That the time period for calculating the due date of possession
shall start only when the necessary infrastructure facilities will be
provided by the governmental authorities and the same was
known to the complainants from the very inception. That non-
availability of the infrastructure facilities is beyond the control of
the respondent and the same also falls within the ambit of the

definition of ‘force mali lition as stipulated in Clause 4.4

ted "° 0 éﬁ Wplete and the respondent
the ‘& e to the complainant

the complainants makmg the

e T=anE

shall hand D.r the possess

}E

payment oﬁ\f}’l%
infrastructure, Qﬁj : %%%@ad and laying providing

vater, sewer, electricity etc.

nd %greement to sell. The

-

S f the development of
the plot in whlqh t}'t pl (Cllof: d;tp gh? complaint is located.
Despite the ™ occurre Ce opéuch force majeure events, the
respondent has completed the development of the project and
has already been granted part completion certificate on
11.11.2016. Under these circumstances passing any adverse
order against the respondent at this stage would amount to

complete travesty of justice.
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10.

Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents and submissions
made by the parties.

Jurisdiction of the authority

The authority has complete territorial and subject matter jurisdiction

to adjudicate the present com}E}am for the reasons given below.

){h;'.'.f,ﬁ 2
E.1  Territorial iurlsdlctlo vt "/!

As per notification no. 92/20171TCP dated 14.12.2017 issued by
[AYERE 2™

Town and Country Planmn Department Haryana the jurisdiction of

a‘%'f | e b

Haryana Real Estate Regulatory Authorlty, Gurugram shall be entire
gﬁ"&% ¥ Py | Yl !

Gurugram dlStI‘l(;%t for all pur oses glgn tglg present case, the project in
e %\’ 2

question is situated w1th'n the plannmg area of Gurugram district.
A\ A RN NI

Therefore, this authonty has complete terr;torlal jurisdiction to deal

: %wiy

A

--1.. - 's t’na& the promoter shall be
= RDAM

Section 11(4)(a) of the Act,
N H—)f
responsible to theallottee ds pet

agreement for/sale. Section 11(4)(a) is

_‘L-‘-—u—

reproduced as hereunder:

Section 11

(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to the
association of allottees, as the case may be, till the conveyance of all
the apartments, plots or buildings, as the case may be, to the allottees,

Page 12 of 27



O GURUGRAM Complaint No. 6336 of 2019

11.

12,

or the common areas to the association of allottees or the competent
authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under
this Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation

T

which is to be decided by the ad]udlcatmg officer if pursued by the

gs! _.",

2020 decided on 12.05.20 __ Wher fi it has been laid down as under:

: W:g R Y Ba B A
“86. From the sgybgm of t e' ct ofiwhich.a/detailed reference has
been made and. ;akm\ginq)tf of power, of adjudi cat59n delineated with
the regu!ataéry..a hor!c_g da dj ?xg %q,g é? er; what finally culls
out is that Ithough th 1&6’3’ dicates the d}stfnct expressions like
‘refund’, ‘interest’, ‘penalty’ and ‘compensation’, a conjoint reading of
Sections 18 and 19 clearly manifests that when it comes to refund of
the amount, and interest on the refund amount, or directing payment
of interest for delayed delivery of possession, or penalty and interest
thereon, it is the regulatory authority which has the power to
examine and determine the outcome of a complaint. At the same time,
when it comes to a question of seeking the relief of adjudging
compensation and interest thereon under Sections 12, 14, 18 and 19,
the adjudicating officer exclusively has the power to determine,
keeping in view the collective reading of Section 71 read with Section
72 of the Act. if the adjudication under Sections 12, 14, 18 and 19
other than compensation as envisaged, if extended to the
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adjudicating officer as prayed that, in our view, may intend to expand
the ambit and scope of the powers and functions of the adjudicating
officer under Section 71 and that would be against the mandate of
the Act 2016.”

13. Hence, in view of the authoritative pronouncement of the Hon'ble
Supreme Court in the case mentioned above, the authority has the

jurisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amount.

F.L Objection regarding a
which refers to the.d
agreement. "4

14. The agreementto Sell*" fer'

contains a clause 132 rela__n
’g 1. = -

parties. The clausel;e dsa i}‘dq.: !
“All or r}ny d:% ru*f:s'ﬂ,s argﬂ'm ' ou -

the terms o t'h! Appli

including t

the respectiver. ;% partres shall be settled
through arbitratior arl proceedings shall be
governed by the Ar ;--' onciliation Act, 1996 or any
statutomgmend pts mad' ions«thereof for the time being
in force. The-arbitration " )
the seller.in New Delhi by solearb ho'shall be appointed
by mutugl-eensent-of the pame;h{f ﬁ e is; no consensus on
appomtmgnt o&the A thgal;t)\l}h wll! be referred to the
concerned court] ff)r the same.’In case of any proceedmg, reference
etc. touching upon the arbitrator subject including any award, the
territorial jurisdiction of the Courts shall be Gurgaon as well as of
Punjab and Haryana High Court at Chandigarh”.

15. The respondent contended that as per the terms & conditions of the

application form duly executed between the parties, it was specifically
agreed that in the eventuality of any dispute if any with respect to the
provisional booked unit by the complainant, the same shall be

adjudicated through arbitration mechanism.The authority is of the
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opinion that the jurisdiction of the authority cannot be fettered by the
existence of an arbitration clause in the buyer’s agreement as it may be
noted that section 79 of the Act bars the jurisdiction of civil courts about
any matter which falls within the purview of this authority, or the Real
Estate Appellate Tribunal. Thus, the intention to render such disputes
as non-arbitrable seems to be clear. Also, section 88 of the Act says that
the provisions of this Act shall be in addition to and not in derogation of

the provisions of any other law for the time being in force. Further, the
< \ i-} J\f a>-

authority puts reliance on cafena of gudgments of the Hon'ble Supreme

Court, particularly in Natmnal Seeds Corporation Limited v. M.
VN T
Madhusudhan Reddy & Anr (2012) 2 SCC 506, wherein it has been
— )"M%. ;%« “'Ja L
held that the remedies prov1ded under the Consumer Protection Actare
j‘-_ i & ST - % i '%_
in addition to and not in derogatlon of the other laws in force,

p— « U™

Consequently the authorlty would not .b\‘e @bound to refer parties to
arbitration even; 2&11; themag;geef;ler;‘t get\é;eén the parties had an
arbitration clause. 1n A;ftabSm;I; and Ors. v. Emaar MGF
Land Ltd and Ors,, Co%;ser case no. 701 of 2015 decided on
13.07.2017, the l\{ationa‘lQCoEsEmgr;j%w;?pgte?_é_Redressal Commission,
New Delhi (NCDRC) has held that the arbitration clause in agreements

A A BB A5 W el S5 WA A

between the complamant and builder could not circumscribe the
ey | 11wl QA | r.{ A |
71V
jurisdiction of a consumer forum. \

While considering the issue of maintainability of a complaint before a
consumer forum/commission in the face of an existing arbitration
clause in the builder buyer agreement, the Hon’ble Supreme Court in
case titled as M/s Emaar MGF Land Ltd. V. Aftab Singh in revision
petition no. 2629-30/2018 in civil appeal no. 23512-23513 of

2017 decided on 10.12.2018 has upheld the aforesaid judgement of
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NCDRC and as provided in Article 141 of the Constitution of India, the
law declared by the Supreme Court shall be binding on all courts within
the territory of India and accordingly, the authority is bound by the
aforesaid view. The relevant para of the judgement passed by the

Supreme Court is reproduced below:

“25. This Court in the series of judgments as noticed above
considered the provisions of Consumer Protection Act, 1986 as
well as Arbitration Act, 19[‘260 d laid down that complaint under
Consumer Protection ﬁ@é@i g:a-special remedy, despite there
: t th proceedmgs before Consumer

..i"'-__, ommitted by Consumer Forum
MHere._is reason for not interjecting
= f‘?fon Act on the strength an
196, The I medy under Consumer
1sumer when there is a
g o e o pfamt means any

allegatt'oj ymtmg‘made by.a com%r ?xt has also been
explaine m ._S‘ect;on 2(6) e "Act. Efjé} emedy under the
Consume gﬁo IS edgta%camplamt by consumer as
deﬁned ut ' }Fct eficiencies | caused by a service
$'been provided to the

arbitration
Protection
defect in

above.”

17. Therefore, in view ofhtﬁé?“ a

well within the r g
Act such as the Consume)' R&ted@&@f ,anmcl RER
going in for an arbitration. Hence, we have no hesitation in holding that
this authority has the requisite jurisdiction to entertain the complaint
and that the dispute does not require to be referred to arbitration

necessarily.

F.II Objection regarding jurisdiction of authority w.r.t. buyer’s
agreement executed prior to coming into force of the Act.
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18. The objection raised the respondent that the authority is deprived of

the jurisdiction to go into the interpretation of or rights of the parties
inter-se in accordance with the flat buyer’'s agreement executed
between the parties and no agreement for sale as referred to under the
provisions of the Act or the said rules has been executed inter se parties.

The authority is of the view that the Act nowhere provides, nor can be

; the provisions of the Act, rules
interpreted harmoniously.
However, if the A}t g with certain specific

er, then that situation

provisions/ sﬁuatgq&;l a specxﬁc / parj:lcula

cowit -:f Actand the rules after the date

17 which provides as

judgment of Neelkam ﬁ

others. (W.P 273 f2017) decided’on 06.12.
%L |G AN

J IXAIV

“119. Under the provisions of Section 18, the delay in handing over the
possession would be counted from the date mentioned in the
agreement for sale entered into by the promoter and the allottee
prior to its registration under RERA. Under the provisions of RERA,
the promoter is given a facility to revise the date of completion of
project and declare the same under Section 4. The RERA does not
contemplate rewriting of contract between the flat purchaser and
the promoter......

122.  We have already discussed that above stated provisions of the
RERA are not retrospective in nature. They may to some extent be
having a retroactive or quasi retroactive effect but then on that

under: ‘x::?
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ground the validity of the provisions of RERA cannot be
challenged. The Parliament is competent enough to legislate law
having retrospective or retroactive effect. A law can be even
framed to affect subsisting / existing contractual rights between

the parties in the larger public interest. We do not have any doubt

in our mind that the RERA has been framed in the larger public
interest after a thorough study and discussion made at the highest
level by the Standing Committee and Select Committee, which
submitted its detailed reports.”

19. Also, in appeal no. 173 of 2019 titled as Magic Eye Developer Pvt. Ltd.

Vs. Ishwer Singh Dahiya, in order dated 17.12.2019 the Haryana Real

aid discussion, we are of the
] :s:ons of the Act are quasi

“34. Thus, keeping in wew 'ﬂ _
considered opinion th .-’-'-. '
retroactive to sonie e
he agreement:
operation

0 ompie
possessm

charges ontl %reasona ]e i te ¢

of the rujeg ndwqpe sixde
compensaaﬁn rﬁentwned in|

which have been abrogate‘b e.Actitself. Further, it is noted that the

agreements have}been sxec int
ARA (]
left to the allottee“to ne }nj ?_\[11 \? es contained therein.
e View

Therefore, the authonty iso that the c"harges payable under

nr;fz%that there is no scope

&

various heads shall be payable as per the agreed terms and conditions
of the agreement subject to the condition that the same are in
accordance with the plans/permissions approved by the respective

departments/competent authorities and are not in contravention of
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any other Act, rules, statutes, instructions, directions issued thereunder

and are not unreasonable or exorbitant in nature.

Findings on the relief sought by the complainants.

G.1 Direct the respondent to refund the entire paid an amount of
Rs.52,90,491/- along with prescribed rate of interest.
In the present complaint, the complainants intend to withdraw from the

project and are seeking return of the amount paid by them in respect of

(b) due to d:sca " ngi oper on account of

ready reference. P
! ,"’E“@‘
“Section 18: un }
18(1). Iftheproriu %egajds to éomplete or is
an apartment, plot, or building~" < 7% ’3‘
(a) in accordance with the terms ofith bgrfem 2] Eq *sale or, as the case
may be, duly'¢e the tat spegified in; or

other I'EGSOH,‘ g% _
he shall be liable.on'de

n theallattees, in case the allottee
wishes to withdraw fr ?lgp G ,c%‘?v}?if ut prejudice to any other
remedy available, to reti e ar ceived by him in respect
of that apartment, Ia building,. sem ybe, with interest
at such rate@a b escri be behm’f including
compensation in th _ ﬂn : yide
Provided that where an q ee %n i

ntgn to §y1thdraw from the
project, he shall be. gmg qhe pr f}%a Q;fpr every month of
delay, till the handing-o e oﬁth‘z‘ on,‘at Such rate as may be
prescribed.”
(Emphasis supplied)

Article 4.2 of the agreement to sell provides for handing over of
possession and is reproduced below:

4.2 Possession Time and Compensation
That the Seller shall sincerely endeavor to give possession of the

plot to the purchaser within thirty-six (36) months from the
date of the execution of the Agreement to sell and after
providing of necessary infrastructure specially road sewer &
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water in the sector by the Government, but subject to force
majeure conditions or any Government/ Regulatory authority’s
action, inaction or omission and reasons beyond the control of
the Seller. However, the seller shall be entitled for
compensation free grace period of six (6) months in case
the development is not completed within the time period
mentioned above. In the event of his failure to take over
possession of the plot, provisionally and /or finally allotted
within 30 days from the date of intimation in writing by the
seller, then the same shall lie at his/her risk and cost and the
Purchaser shall be lie at his/l e risk and cost the purchaser

month as cost and the p asers aII be I:able to pay @ Rs.50/-
per sq. Yards. Of the v,
the en tire perio a 0]

Ty
and 1nc0rporat101§ _

but so heavily loaded Ln ﬁvgltr of(t.b,g rr)org‘stger d against the allottee

—

that even a smgle defagult b

£

the alldttee in makmg payment as per the
plan may make the possession clause irrelevant for the purpose of
allottee and the commitment date for handing over possession loses its
meaning. The incorporation of such a clause in the agreement to sell by
the promoter is just to evade the liability towards timely delivery of

subject unit and to deprive the allottee of his right accruing after delay
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in possession. This is just to comment as to how the builder has misused
his dominant position and drafted such a mischievous clause in the
agreement and the allottee is left with no option but to sign on the
dotted lines.

Due date of handing over possession and admissibility of grace
period: As per clause 4.2 of the agreement to sell, the possession of the

allotted unit was supposed to ‘n ered within a stipulated timeframe

Q{L th

" - e -"n
at
; i

complainants are

prescribed rate o

;”"\i !]’)

from the project ‘and are séeking. mount paid by her in

respect of the subject unit with interest at prescribed rate as provided

under rule 15 of the rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18

and sub-section (4) and subsection (7) of section 19]

(1)  For the purpose of proviso to section 12; section 18; and sub-
sections (4) and (7) of section 19, the “interest at the rate
prescribed” shall be the State Bank of India highest marginal cost
of lending rate +2%.:
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Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix

from time to time for lending to the general public.
The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is
reasonable and if the said rule is followed to award the interest, it will

Ses.

ensure uniform practice in all the-ce

e cirgﬁ?

On consideratioioﬁ,

agreement which comes out to be 30.06.2017. As far as grace period is

concerned, the same is allowed for the reasons quoted above.
Therefore, the due date of handing over of possession is 30.12.2017.
Further, the authority observes that there is no document place on
record from which it can be ascertained that whether the respondent

has applied for occupation certificate/part occupation certificate or
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29.

30.

what is the status of construction of the project. In view of the above-
mentioned fact, the allottees intend to withdraw from the project and
are well within it right to do the same in view of section 18(1) of the Act,

2016.

The due date of possession as per agreement for sale as mentioned in

the table above is 30.12.2017 and there is delay of 1 year 11 months

The authority is og@e grl‘ew tha:. + : -allo

endlessly for taklsngmpossesismn oi-'th

have paid almost 88% ratlon till 2016. Further, the

authority observes th ﬁh E place on record from
which it can be ascertame tw er the respondent has applied for

occupation t::ertlfg cate/par LQ‘%QA&%{E or what is the status

of construction of the project. In view of the above-mentioned fact, the

allottee intends to withdraw from the project and is }Nell within the
right to do the same in view of section 18(1) of the Act, 2016.

Moreover, the occupation certificate/completion certificate of the
project where the unit is situated has still not been qbtained by the

respondent/promoter. The authority is of the view that the allottee
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cannot be expected to wait endlessly for taking possession of the

allotted unit and for which they have paid a considerable amount
towards the sale consideration and as observed by Hon'ble Supreme
Court of India in Ireo Grace Realtech Pvt. Ltd. Vs. Abhishek Khanna &
Ors., civil appeal no. 5785 of 2019, decided on 11.01.2021

. The occupation certificate is not available even as on date, which
c!ean'y amounts to deficiency of service. The allottees cannot be made
to wait indefinitely for pos;d,;
nor can they be bound to take:
project.......” :

31. Further in the ]udgemg}l,_

efund referred Under
ct is not dependent on any

contingencies or stipulations t! pears that the legislature
has consciously. ded this’ right : I%T demand as an
uncond:t:onakabso[ute right. 1e.dllottee, promoter fails to
give possess:on”of e{w\pf twor b ding within the time
stipulated unde?',th Ew jﬂl 4 erss of unforeseen

events or stay orders of the Court/Tnbuna!, which is in either way not
attributable to the allottee/home buyer, the promoter is under an
obligation to refund the amount on demand with interest at the rate
prescribed by the State Government including compensation in the
manner provided under the Act with the proviso that if the allottee
does not wish to withdraw from the project, he shall be entitled for
interest for the period of delay till handing over possession at the rate
prescribed.”
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32

33.

34.

The promoter is responsible for all obligations, responsibilities, and
functions under the provisions of the Act of 2016, or the rules and
regulations made thereunder or to the allottee as per agreement for sale
under section 11(4)(a). The promoter has failed to complete or unable
to give possession of the unit in accordance with the terms of agreement

for sale or duly completed by the date specified therein. Accordingly,

rate as may be prescri

the amount received b'wm‘i i
..,.%w\

Ct oj 'cj art of the respondent
5:; titled to refund of the

é? d rate of interest i.e, @
v/

f Tidia’ Highest marginal cost of lending

guaE an

. f“\ R/
ex%txtl,l“l’ hef“&ﬁ%l bate of refund of the

r ribed under rule 15 of

from the date of-eath_pay

pment) Rules, 2017

amount within the timelines provided in rule 16 of the Haryana Rules
2017 ibid.

G.II.  Direct the respondent to pay a sum of Rs.1,00,000/- to the
complainants towards the cost of litigations.
The complainants are seeking above mentioned relief w.r.t.

compensation. Hon’ble Supreme Court of India in civil appeal nos. 6745-

Page 25 of 27



uﬁ

GURUGRAM Complaint No. 6336 of 2019

35.

oo H AR E RA

6749 of 2021 titled as M/s Newtech Promoters and Developers Pvt.
Ltd. V/s State of Up & Ors. (supra), has held that an allottee is entitled
to claim compensation & litigation charges under sections 12,14,18 and
section 19 which is to be decided by the adjudicating officer as per
section 71 and the quantum of compensation & litigation expense shall
be adjudged by the adjudicating officer having due regard to the factors

mentioned in section 72. Thewadjudicating officer has exclusive

directions underﬁ ie_
\
obligations cast up%

authority under section

L/, ) '€ refund the amount
i.e, Rs.52 90;1‘9«1/ i?l 51 szll{ﬁ cc}fnplamants along with
interest at tﬁ?{‘rai\.'e of e%cnbed under rule 15 of

the Haryana Real Estate (Regulation and Development) Rules,

i. The respondent

2017 from the date of each payment till the actual date of refund of

the deposited amount.
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.

ii. A period of 90 days is given to the respondent to comply with the

453

directions given in this order and failing which legal consequences
would follow.

iii. The respondent is further directed not to create any third-party
rights against the subject unit before full realization of the paid-up
amount along with interest thereon to the complainants and even

if, any transfer is 1n1tlated---‘w1th respect to subject unit, the

jeev Kumar Arora)
Member
Haryana Real Estate
Regulatory Authority,
Gurugram
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