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47,
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Complainants
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Sh. Apoorva lain [Advocate]
Sh. Garvit Gupta (AdvocateJ

ORDER

1. The present complaint dated L2.12.2019 has been filed by the

complainants/allottees under section 31 of the Real Estate (Regulation

and DevelopmentJ Act,2016 (in short, the Act) read with rule 28 of the

Haryana Real Estate [Regulation and Development) Rules, 2077 (in

short, the RulesJ for violation of section 11(4J(a) of the Act wherein it

is inter alia prescribed that the promoter shall be responsible for all

ww
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obligations, responsibilities and functions under the provision of the

Act or the Rules and regulations made there under or to the allottees as

per the agreement for sale executed inter se.

Unit and proiect related details

The particulars of unit details, sale consideration, the amount paid by

the complainants, date of proposed handing over the possession, delay

A.

2.

period, if any, have been detajI the following tabular form:

s. N. Particulars 'Details

1. {Raheia's Aranva CiV'. Sectors

$fisor,,, c,.ug.".
Z. Project area 107.85 acres

3. Nature ofthe project qesiWliy Plotted colony

4. DTCP Iicense no. a

status

rd al llL p.pl Sr4 dated 11.06.2014

ilf^Sf 10.06.2o18

Name of licbr'f6beXl li 1l

Y&:1-JL".X:tX r?xl
)
t

Farms Pvt. Ltd and 9

6. Date of approval of buildin
plans {

29.01,2016

7. RERA Registered/ not
registered

{"gts\q.g{ vide no. 93 of 2017
(*ilBdOa.zotz

RERA registration valid up to 27.08.2022

9. Unit no. Plot no. F- 124

(Page no. 29 ofthe complaint)

10. Unit area admeasuring 222.370 sq. yds.

(Page no. 29 of the complaint)

L1. Allotment letter 30.06.2074
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(Page no. 55 of the complaint)

Date of execution of
agreement to sell

30.06.2074

(Page no. 31 of the complaint)

Possession clause

HAR
GURUG

4.2 Possession Time and
Compensation

That the Seller shall sincerely
endeavor to give possession of
the plotto the purchaser within

iry-six (36) months from the
date oI the execution of the

reement to sell and after
'ing of necessary

re specially road
ter in the sector by

ment, but subject to
tre conditions or any

t/ Regulatory
's action, inaction or
and reasons beyond

control of the Seller.

However, the seller shall be

in case the
is not completed

within the time period
mentioned above. In the event

of his failure to take over
possession of the ploC

provisionally and /or finally
allotted within 30 daysfrom the

date of intimation in writing by

the seller, then the same shall lie

W&t, compensation

ffeb. grfte period of six (6)

ffi

we

Page 3 of 27

13.

Complaint No. 6336 of 2019



ffiHARERA
H aJRTJGRAI/

Complaint No. 6336 of 2019

at his/her risk and cost and the

Purchaser shall be lie at his/her
risk and cost the purchaser shall

be liable to pay @ Rs.50/- per sq.

Yds. of the plot area per month

as cost and the purchaser shall
be liable to pay @ Rs.50/- per sq.

Yards. Of the plot area per

month as holding chorges for
the entire period of such

[Page no. 34 ofthe complaintJ.

clause 4.2 of the
t to sell, the

of the allotted unit
sed to be offered
pulated timeframe

ths plus 6 months of
riod. It is a matter of

that the respondent has

not completed the project in
jm&n&" allotted unit is

lltifttdlnd has not obtained

tion certificate by

e 2017. As per agreement to

sell, the construction of the
project is to be completed by

lvne 2077 which is not
completed till date.

Accordingly, in the present
case the grace period of 6
months is allowed.

/rs
oa/

nl
t?

HAR
GURUG

Grace period

30.72.20t7Due date of possession
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(Note: - 36 months from date of
agreement i.e., 30.05.2014. +

six months grace period)

L6. Basic sale consideration as

per customer ledger dated

08.72.2022 at page no. 50 of
the reply

Rs.7 7,06,793 /-

77. Amount paid by
complainants

the Rs.52 ,90 ,491 / -

[As per customer ledger dated
'98.12.2022 at page no. 51 of
'the replyl

18. Payment Plan rlrfi,tr,,
,,< /;P:

Iment Link Payment Plan

customer Iedger dated

2 at page no. 50 of
tqq
"r4

19. :ih
.i

at

20. Offer of possession Not offered

2t. Delay in handing over the
possession till date offiling of
complaint i.e., 12.72.2079

ff tt months and 12 days

DA
B.

3.

Facts ofthe complaint

The complainants have made the following submissions: -

I. That the complainants had approached the respondent/promoter in

the month of February 20L2, for purchasing an apartment in their

upcoming proiect namely "Aranya City" located in sector 14, Sohna,

Gurugram. The total sale consideration decided between the parties

was Rs.67,65,608/-.

Complaint No. 6336 of 2019
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II. That the respondent had asked the complainants to deposit an

earnest money to book a flat in the said project. The complainants

made deposit of amount Rs.5,42,130/- (Receipt no.

RDRAC/00098/12-13) as earnest money. Thereafter, they were

constantly trying to initiate the rest of the paperworl! but the

respondent was not expediting the process as they had received the

booking amount.

Ill. That in June 2012,lhe sented the complainants with

the draft ofthe a was completely in the favour

of the responden ake some alterations so

that it is no was denied by the

respondent, the complainants do

not sign the

Eventually the

t shall be forfeited.

sign because of the fear

of forfeiture of their er, in the year June, 2014,

the responde inants to alter the

agreement to s ants to change the date of

agreement fro was duly protested

by the complainants as they were informed that the license had been

acquired back in 2012, but the respondent issued threat offorfeiture

ofthe deposited amount due to which the complainants had to give

in to the demands ofthe respondent.

lV. That an allotment letter was issued on 30-06.20\4 in favour of the

complainants by the respondent for plot no. F- 124 measuring?22.37

letely onE:ided:

further threatened
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sq. yards. In the project namely Raheja's Aranya City located at

Sector- 11 & 14, Sohn4 Gurgaon, Haryana,

V. That the respondent was supposed to hand over the delivery and

possession of the said flat within 36 months (plus 6 months) from the

date of agreement to sell which was originally June 2012, but the

respondent fraudulently changed it to June 2014, even then the said

plot should have been del to the complainants by the year

2017, but no possession been handed over till date.

VI. That the respondent from the complainants to

pay remaining received the total

payment of th

20L6.

90,49L/- in the year

VII. That as per th e project, there is no

construction not even started. The

that it cannot be completed

the investment in this

on by 2017. But as it

is impossible proiect even the

remotest time frame, the complainants cannot wait any further, as

they would have to look for another apartment in which they could

start living immediately.

Relief sought by the complainants:

The complainants have sought following relief(s).

c.

4.

Page 7 of 27
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I. Direct the respondent to refund the entire deposit of

Rs.52,90,497/- along with interest under the section 18(1J and

19(4) read with section 34(0 and section 37 of the Act of 2015.

II. Direct the respondent to pay a sum of Rs. One Lakh to the

complainants towards the cost oflitigafion.

5. On the date of hearin& the authority explained to the respondent

/promoter about the contraventions as alleged to have been committed

D. Reply by the respond.

6. The respondent co

aJ That the com

to be out-ri

between both

the provision

retrospectively.

in relation to section 11(4)

guilty.

to plead guilty or not to plead

following grounds: -

r tenable and is liable

sell was executed

t ofthe Act, 2016 and

cannot be enforced

of the Act, 2016 are not

applicable to*h&fa

prejudice 
"nf$"rl

)sent case in hand vet withouttrt rl
finflfations later on, the

respondent e authority. The said

project is regi Act vide registration

no. 93 0f 2017 dated 28.08.2077 .

b) That the complaint is not maintainable for the reason that the

agreement contains an arbitration clause which refers to the

dispute resolution mechanism to be adopted by the parties in the

event ofany dispute as clause 13.2 of the buyer's agreement.

PaEe B of 27
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cJ That the complainants have not approached this authority with

clean hands and have intentionally suppressed and concealed the

material facts in the present complaint. The present complaint has

been filed by them maliciously with an ulterior motive and it is

nothing but a sheer abuse ofthe process of law. The true and correct

facts are as follows: -

. That the respondent is a reputed real estate company having

immense goodwill, c ised of law abiding and peace-loving

persons and has alw

The respondent has d delivered several prestigious

projects such a Atharva', 'Raheja Shilas'

and 'Raheja projects large number

of families taken possession and

resident ed which are taking

care of th

proiects.

of the respective

. That the compla the veracity of the project

r 11 and 14, Sohna,

satisfaction of its customers.

namely, 'Raheias

ar.r""" f,1[ $1 f A plot vide their Booking

to be bound by the

booking application form. The

complainants were aware from the very inception that the plans

as approved by the concerned authorities are tentative in nature

and that the respondent might have to effect suitable and

necessary alterations in the layout plans as and when required.

o That based on the application for booking, the respondent vide its

allotment offer letter dated 05.07.2014, allotted to the

PaEe I of 27
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complainants plot no. F-124 admeasuring 222,37 0 sq. yard. The

complainants signed and executed the agreement to sell on

30.06.2014 and the complainants agreed to be bound by the

terms contained therein.

. That the respondent raised payment demands from the

complainants in accordance with the mutually agreed terms and

conditions of allotment as well as of the payment plan and the

complainants made the t of the earnest money and part-

amount of the total tion and are bound to pay the

remaining amount sale consideration ofthe plot

along with a , stamp duty, service

tax as well applicable stage.

. Despite ligations as per the

provtslons

miserably

t agencies have failed

as roads, s city supply in the sector

where the said ped. The development of

electricity supply Iines

rnmental authorities

in thernor,yerand Tqntryl gf the respondent. The

il i$ilL\7,L{f,}iMl, 
", "",-perrormance

by the concerned governmental authorities. The respondent

company has even paid all the requisite amounts including the

external development charges (EDCJ to the concerned

authorities. However, yet, necessary infrastructure facilities like

60-meter sector roads including 24-meter-wide road

facilities such

Page lo of z7
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connectivity, water and sewage which were supposed to be

developed by HUDA parallelly have not been developed.

. That the time period for calculating the due date of possession

shall start only when the necessary infrastructure facilities will be

provided by the governmental authorities and the same was

known to the complainants from the very inception. That non-

availability ofthe infrastructure facilities is beyond the control of

the respondent and the also falls within the ambit of the

definition of'force tion as stipulated in Clause 4.4

of the agreement to

That develo which the plot allotted to

the complal e and the respondent

shall hand to the complainant

after its lainants making the

payment o and on availability of

infrastructu d and laying providing

basic external ter, sewer, electricity etc.

as per terqs pf $e
ptotog,"prStoff,

eement to sell. The

f the development of

respondent has completed the development of the project and

has already been granted part completion certificate on

L1.71-.2016. Under these circumstances passing any adverse

order against the respondent at this stage would amount to

complete travesty of justice.

PaEe ll of27
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7. Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of these undisputed documents and submissions

made by the parties.

E. Jurisdiction ofthe authority

8. The authority has complete territorial and subject matter jurisdiction

to adjudicate the present com for the reasons given below.

E. I Territorial luris

9. As per notification no. 7/92/2077-LTCP dated 14.72.2077 issued by

^/.rr lrllltr' i\
Town and Country Planning Department, Haryana the jurisdiction of

./'.Y/ tx$&Ad \'..!{
Haryana Real Estate Regulatory Authority, Gurugram shall be entire

, D-, .a^. tl'I
Gurugram district for all purposes. In the present case, the proiect in- liil i ll il I F\r-1 t
question is situated within the planning area of Gurugram districl' \(-\l t { I l7^-l

ffiHARERA
# aiRricRAM

Therefore, this authority has complete territorial jurisdiction to deal

withthepresentc",,),ft .t]ilE-gJZ
E. II subiect-rftlr

section rr(4)[a) 6fif,i mstr" promoter shatlbe10.

responsible to th le. Section 11.[4J[a] is

reproduced as hereunder:

Section 77

(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regul(ltions mode
thereunder or to the ollottees os per the agreement for sqle, or to the
ossociotion of allotteet as the case moy be, till the conveyance of all
the qpartments, plots or buildlngs, as the case may be, to the allottees,
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or the common oreas to the association of allottees or the competent
authoriry, as the cqse moy be;

Section ?4-Functions of the Authorw:

344 ofthe Act provides to ensure complionce of the obligations cast
upon the promoters, the allottees ond the real estate qgents under
this Act and the rules ond regulations mode thereunder,

11. So, in view ofthe provisions ofthe Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation

which is to be decided by the adjudicating officer if pursued by the

complainants at a later s

12. Further, the authori ding with the complaint

and to grant a re matter in view of the

judgement p Newtech Promoters

and Ors. 2021-2022

(1) RCR (Civit), 3 a Realtors Private

Limited & other Vs
/
SLP (Civil) No. 13005 ol

2020 decided on 72.05.20 it has been laid down as under:

and Developers

"86. Frcn the scheme of the Act af which a detailed reference hos

delineated with
what linolly culls

expressions like
'refund','interest','penalty' and'compensation', a conj oint reoding oI
Sections 1B ond 19 cleqrly manifests that when it comes to refund of
the amount, and interest on the refnd amount, or directing poyment
of interest for delayed delivery of possession, or penalty ond interest
thereon, it is the regulatory authoriqt which has the power to
examine ond determine the outcome ofa complaint At the some time,
when it comes to a question of seeking the relief of adjudging
compensation and interestthereon under Sections 12, 14,78 and 79,
the odjudicating oJficer exclusively hos the power to determine,
keeping in view the collective reoding of Section 71 reod with Section
72 of the Act if the adjudication under Sections 12, 14, 78 and 19
other thon compensation as envisoged if extended to the

PaEe t3 of 27
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adjudicating olncer as prayed that, in our view, mqy intend to expand
the ambit and scope of the powers ond functions oI the odjudicating
olficer under Section 77 and that would be qgainst the mondate of
the Act 2016."

13. Hence, in view of the authoritative pronouncement of the Hon'ble

Supreme Court in the case mentioned above, the authority has the

,urisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amount.

F. Findings on the obiection respondent

F,I. Obiectionregarding t contains an arbitration clause
which refers to oludon system mentioned in
agreement

14. The agreement to se two sides on 30.05.201.4

contains a clau lution between the

parties. The cla

"A or in relation to
the terms
including

Conveyqnce Deed
terms thereof and

the respecti rties shall be settled
through arbi proceedings sholl be

ciliation Act 1996 or (lny
'for the time being
eld qt the olfice of
hall be oppointed

etc, touching upon the arbitrator subject including ony (lward, the
territorial jurisdiction of the Courts shall be Gurgoon as well os of
Punjab and Haryano High Court at Chqndigorh".

15. The respondent contended that as per the terms & conditions of the

application form duly executed between the parties, it was specifically

agreed that in the eventuality of any dispute if any with respect to the

provisional booked unit by the complainant, the same shall be

adiudicated through arbitration mechanism.The authority is of the

Page 14 of 27
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opinion that the jurisdiction of the authority cannot be fettered by the

existence ofan arbitration clause in the buyer's agreement as it may be

noted that section 79 ofthe Act bars the jurisdiction of civil courts about

any matter which falls within the purview ofthis authority, or the Real

Estate Appellate Tribunal. Thus, the intention to render such disputes

as non-arbitrable seems to be clear. Also, section BB ofthe Act says that

the provisions ofthis Act shall be in addition to and not in derogation of

the provisions of any other law for the time being in force. Further, the
a 'J(.tltJH ]-

authority puts reliance on ca[e#.rSJHdgments of the Hon'ble Supreme

Court, particularly in National 
-Seeds 

Corporation Limited v, M,

- . r,.,, ', ' \.
Madhusudhan Reddv & Anr. (2012) 2 SCC 506, wherein it has been

.,"-r* -*ic,rz-e6. \r. \
held that the remedies provided under the Consumer Protection Act are

tyl t@3d \--r\
in addition to and not in derogation of the other laws in force,

.^ .?-fi-r i\:
Consequently the authority would not be bound to refer parties to

:&1t , t ll ll ii:\r. ''
arbitration even if the agreement betlveen the parties had an{i a { , , ll t ir.st
arbitration clause. Similarly, in Afiob Singh and Ors. v, Emaar MGF

w>, \rr d -v 6,
Land Ltd and Ors., Consumer case no. 701 of 2075 decided on. *. .\\'..,,-
73,07,2077, the National Consumer Disputes Redressal Commission,

a il /l rllttl /l
New Delhi (NCDRCUa:h:gj *g*,g*i"l clause in agreements

betlveen the complainant and builder could not circumscribe the

jurisdiction ora co;iriiil'l"J'L':l (Al'ir r

16. While considering the issue of maintainability of a complaint before a

consumer forum/commission in the face of an existing arbitration

clause in the builder buyer agreemenl the Hon'ble Supreme Court in

case titled as M/s Emaar IUIGF Land Ltd, V. Aftab Singh in revision

petition no. 2629-30/2078 in civil appeal no. 2i572-23573 of

2077 decided, on 10.12.2018 has upheld the aforesaid iudgement of

Page 15 of27
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C,

defined
provider,
consumer
above."

17. Therefore, in view o

::,ffi ;T;$tffi ffi ffi K:,ti."""T:;:::;
Actsuch asthe cffilQ&ri${A&ffiact, zo16 instead of

going in for an arbitration. Hence, we have no hesitation in holding that

this authority has the requisite jurisdiction to entertain the complaint

and that the dispute does not require to be referred to arbitration

necessarily.

F. II Obiection regarding lurisdiction of authority w.r.t buyer's
agreement executed prior to coming into force ofthe AcL

Complaint No. 6336 of 2019

NCDRC and as provided in Article 141 of the Constitution of Indi4 the

law declared by the Supreme Court shall be binding on all courts within

the territory of India and accordingly, the authority is bound by the

aforesaid view. The relevant para of the judgement passed by the

Supreme Court is reproduced below:

"25. This Court in the series of judgments as noticed above
considered the provisions of Consumer Protection Act, 7986 as
well as Arbitration Act, 1 d laid down that complaint under
Consumer Protection remedy, despite there
being an orbitrqtion
Forum hove to go on

ngs before Consumer
mmifted by Consumer Forum

on rejecting the is reason for not interjecting
proceedings un Act on the strength an
arbitrotion edy under Consumer
Protection merwhen there is o
defect in aint meons any

t hos qlso been
exploin edy under the

t by consumer os
used by a service
provided to the

the Act as noticed

and considering the

Page 16 of 27
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18. The obiection raised the respondent that the authority is deprived of

the iurisdiction to go into the interpretation of or rights of the parties

inter-se in accordance with the flat buyer's agreement executed

between the parties and no agreement for sale as referred to under the

provisions ofthe Act or the said rules has been executed inter se parties.

The authority is of the view that the Act nowhere provides, nor can be

so construed that all previo-u ents will be re-written after

coming into force of the

and agreement have

i the provisions ofthe Act, rules

interpreted harmoniously.

However, if the iog with certain specific

provisions/si r, then that situation

will be dealt e rules after the date

of coming into ous provisions of

the Act save the p e between the buyers

and sellers. The said upheld in the landmark

" 119, Under the provisions of Section 18, the delay in handing over the
possession would be counted from the date mentioned in the
ogreement for sale entered into by the promoter qnd the allottee
prior to its registration under REP:1.. Under the provisions of REP"1,,

the promoter is given a focili\) to revise the date of completion of
project and declare the same under Section 4. The REP,1, does not
contemplate rewriting of contract between the Jlqt purchaser ond
the promoter,.,,,,

122. We hqve qlready discussed thot above stated provisions of the
REF"A ore not retrospective in nature. They may to some extent be
hoving q retroqctive or quosi retroactive eJfed but then on thot

judgment ot NewE:Ie$q.$rR,AflL Ltd. vs. uol and

others. lw.P 2797 di flolilXed6.ilfoiotfZ.frtt which orovides as' a< I lr1 I l-n^l'..4 ^

under: "'/ (, ' \ \, \7 I \,4 I V .

specific/particul

PaEe 17 of27
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ground the validiy of the provisions of REP.1. connot be
chollenged. The Parliament is competent enough to legislate law
having retrospective or retrooctive eJFecL A law can be even

framed to ollect subsistry / existing contractual rights between
the parties in the larger public interest We do not have any doubt
in our mind that the REM has been framed in the larger public
interest after a thorough study and discussion mqde (lt the highest
level by the Standing Committee ond Select Committee, which
submitted its detoiled reports."

19. Also, in appeal no. 173 of 2019 titled as Magic Eye Developer PvL Ltd,

Vs. Ishwer Singh Dahiya, in order dated 17 .72.2079 the Haryana Real

Estate Appellate Tribunal h

"34. Thus, keeping in view
considered opinion
retrooctive to

sale the
charges
of the
compen
ignored."

20. The agreements

which have been abroga

d discussion, we are of the
sions of the Act are quasi

will be applicable to

olfer/delivery of
agreement for

eloyed possession

ded in Rule 15
sonoble rate of

sale is liqble to be

ept for the provisions

lf. Further, it is noted that the

agreements have been executed in the manner that there is no scope

left to the allotteeto m8potiate afiL, ofuhe dauses contained therein.
( -.t n?l l(;i?At\/t

Therefore, the auihdriV ii brt6"\f,e, Mat\hdcharges payable under

various heads shall be payable as per the agreed terms and conditions

of the agreement subiect to the condition that the same are in

accordance with the plans/permissions approved by the respective

departments/competent authorities and are not in contravention of

PaEe LB of 27
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any other Act, rules, statutes, instructions, directions issued thereunder

and are not unreasonable or exorbitant in nature.

Findings on the reliefsought by the complainants.

G. I Direct the respondent to refund the entire paid an amount of
RS.,Z,9O,49t/- along with prescribed rate ofinterest

In the present complaint, the complainants intend to withdraw from the

project and are seeking return ofthe amount paid by them in respect of

subject unit along with inter ibed rate as provided under

section 18(1J of the Act. Se e Act is reproduced below for

readv reference.

"Section 78: -
18(1).Ifthe pro give possession of
an opartment,

le or, os the case(o) in
may be, du n; or

(b) due to di. on account of
suspensIon this Act or for qny

other reasonl
he shqll be liqb in cqse the qllottee
wishes to withdraw prejudice to qny other
remedy available, to by him in respect

prescribed."
(Emphasis supplied)

22. Arlicle 4.2 of the agreement to sell provides for handing over of

possession and is reproduced below:

4.2 Possession Time and Compensation
That the Seller shall sincerely endeovor to give possession ofthe
plot to the purchaser within thirty*ix (36) months Aom the
date oI the execution of the Agreement to sell and after
providing of necessary infrastructure specially road sewer &

Complaint No. 6336 of 2019

G.

21_.

PaEe 19 ofZT
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water in the sector by the Govemment, but subject to force
majeure conditions or any Government/ Regulatory authority's
action, inaction or omission and reasons bqtond the control of
the Seller. However, the seller shall be entitled lor
compensation free grace period of six (6) months in case
the development is not completed within the time period
mentioned above. In the event of his failure to take over
possessron of the plot, provisionally qnd /or finally allotted
within 30 days from the dote of intimation in writing by the
seller, then the same shdll lie at his/her risk and cost and the
Purchaser shall be lie risk and cost the purchaser
shall be liable to pay
month qs cost and the

. Yds. of the plot area per
llbe liobleto pay @ Rs.50/-

per sq. Yards. Ofthe nth as holding chargesfor

23. At the outset, it is

of the agreeme

providing

sector by the

any government/

and reason beyond the

reset possession clause

been subjected to

sewer & water in the

ajeure conditions or

inaction or omission

er. The drafting of this clause

andincornoratio{o&}&"&saftt/qvvasueanduncertain

but so heavily lo?c.r, 
f ftfl, troffiffK7fd 

acainst the allonee

that even a single\dfaUtb) t+rd httdtiet {n }rtaXing payment as per the

plan may make the possession clause irrelevant for the purpose of

allottee and the commitment date for handing over possession loses its

meaning. The incorporation of such a clause in the agreement to sell by

the promoter is just to evade the liability towards timely delivery of

subrect unit and to deprive the allottee of his right accruing after delay

erein the posses
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in possession. This is iust to comment as to how the builder has misused

his dominant position and drafted such a mischievous clause in the

agreement and the allottee is left with no option but to sign on the

dotted lines.

24. Due date of handing over possession and admissibility of grace

period: As per clause 4.2 ofthe agreement to sell, the possession ofthe

allotted unit was supposed to_ within a stipulated timeframe

of36 months plus 6 months It is a matter offact that the

respondent has not com in which the allotted unit is

situated and has no cate by.lune 2017.

However, the were circumstances

beyond the con delay incompletion

of the project. the grace period of 6

months is allowed.

25. Admissibility of re ibed rate of interest: The

complainants a by them along with

intend to withdrawprescribed rate o

rrom the r."j".,SlJ*ufiI?Al\4mount paid by her in

respect of the subject unit with interest at prescribed rate as provided

under rule 15 ofthe rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rqte oI interest- lProviso to section 12, section 18
and sub-sedion (4) and subsection (7) of section 791
(1) For the purpose of proviso to section 72; section 18; and sub-

sections (4) and (7) of section 79, the "interest at the rote
prescribed" shall be the State Bank of lndia highest marginol cost
of lending rote +2%.:

Page 2l of 27
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Provided that in case the State Bank of Indio marginal cost of
lending rqte (MCLR) is not in use, it shqll be replaced by such
benchmark lending rotes which the State Bank of India may fix
from time to time for lending to the general public,

26. The legislature in its wisdom in the subordinate legislation under the

provision ofrule 15 ofthe rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in

27. Consequently, as per

httns: / /sbi.co.in. the

on date i.e., 24.02

interest will be

28. 0n consideratio

based on the fi

provisions of rule

is in contravention ofth

e State Bank of India i.e.,

ding rate [in short, MCLR] as

, the prescribed rate of

i.e., LO.7Oo/o.

ts, submissions and

contraventions as per

ed that the respondent

Act. By virtue ofclause 4.2 of

ffimT"::;J,1,-".
execution of buyer's

agreement which comes out to be 30.06.2017. As far as grace period is

concerned, the same is allowed for the reasons quoted above.

Therefore, the due date of handing over of possession is 30.72.2017.

Further, the authority observes that there is no document place on

record from which it can be ascertained that whether the respondent

has applied for occupation certificate/part occupation certificate or

Page 22 of 27
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what is the status of construction of the proiect. In view of the above-

mentioned fact, the allottees intend to withdraw from the project and

are well within it right to do the same in view of section 18(1) ofthe Act,

2076.

29. The due date of possession as per agreement for sale as mentioned in

the table above is 30.12.2017 and there is delav of 1 vear 11 months

12 days on the date of filing of plaint, The authority has further,

observes that even after a more than 1.11 years till date

neither the construction the offer of possession of the

allotted unit has b e respondent/promoter.

The authority is o ot be expected to wait

endlessly for allotted to them and

for which they h of money towards the

sale consideration.

have paid almost

tion that complainants

tion till 2016. Further, the

of construction of the project. In view of the above-mentioned fact, the

allottee intends to withdraw from the project and is well within the

right to do the same in view of section 18(1J of the Acl 2016.

Moreover, the occupation certificate/completion certificate

project where the unit is situated has still not been obtained

respondent/promoter. The authority is of the view that the

of the

by the

allottee

30.

PaEe 23 of 27
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cannot be expected to wait endlessly for taking possession of the

allotted unit and for which they have paid a considerable amount

towards the sale consideration and as observed by Hon'ble Supreme

Court of India in lreo Grace Realtech M- Ltd. Vs. Abhishek Khanna &

Ors., civil appeal no. 5785 of 2079, decided on 77.07.2027

".... The occupation certilicote is not qvoilqble even as on dote, which

The allottees cqnnot be made

to wait indejinitely for rtments allotted to them,

nor can they be bound ents in Phase 1 of the

31. Further in the judgem reme Court of India in the

cases of Newtech te Limited Vs State

of U.P. and O M/s Sana Realtors

Private Limited SLP (Civil) No.

1i005 of 2020 d served

25. The unqualijied nd referred Under
Section 1B(1)(a) and tt is not dependent on any

conti t the legislature
has conscio n demand as an

unconditio fails to
give possession o[ lhq qpOtlnetr;ylgtgr jbuildi4q within the time
sti p u t o t e a u n'de rrl,fu l,V\ ltl),Wftbd"lr* lsvlt 

" " o f u n fo re se e n

events or stoy orders ofthe Court/Tribunal" which is in either way not
attributable to the allottee/home buyer, the promoter is under qn

obligation to relund the amount on demand with interest ot the rate
prescribed by the State Government including compensation in the

manner provided under the Act with the proviso that if the allottee
does not wish to withdrow ftom the project he sholl be entitled for
interest for the period ofdeloy till handing over possession at the rqte
prescribed."

Page24 of27
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32. The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rules and

regulations made thereunder or to the allottee as per agreement for sale

under section 11[4)(a]. The promoter has failed to complete or unable

to give possession ofthe unit in accordance with the terms ofagreement

for sale or duly completed by the date specified therein. Accordingly,

the promoter is liable to the , as they wish to withdraw from

the project, without prei remedy available, to return

the amount received by the unit with interest at such

rate as may be pre

JJ. Accordingly, the

11[4J[aJ read wi

is established.

entire amount pai

70.7 0o/o p.a. (the State

contained in section

rt ofthe respondent

tled to refund of the

rate of interest i.e., @

marginal cost of lending

Mffi:ilTil::;:,7
GRAkftate or renrna or tnefrom the date o

amount within the timelines provided in rule 16 of the Haryana Rules

2017 ibid.

G.II. Direct the respondent to pay a sum of Rs.1,00,000/- to the
complainants towards the cost oflitigations.

34. The complainants are seeking above mentioned relief w.r.t.

compensation. Hon'ble Supreme Court oflndia in civil appeal nos. 6745-

PaEe 25 of 27

rate [MCLR)

the Haryana Real
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67 49 of 2027 titled as M/s Newtech Promoters and Developers pvL

Ltd. V/s State oIUp & Ors. [supra), has held that an allottee is entitled

to claim compensation & litigation charges under sections 12,14,18 and

section 19 which is to be decided by the adjudicating officer as per

section 71 and the quantum of compensation & litigation expense shall

be adjudged by the adjudicating officer having due regard to the factors

jurisdiction to deal with th in respect of compensation &

Iegal expenses. Therefo ,ts are advised to approach the

adjudicating officer on expenses,

Directions of

Hence, the auth

H.

35.

directions und

obligations cast u

authority under section

Complaint No. 6336 of2019

issues the following

sure compliance of

nction entrusted to the

i. rhe respon{L,py&&,'mffi:fg retund the amount

;":::i:l,s"llH'[tffi'f{H[,ffi :ffi:::,:';]
the Haryana Real Estate fRegulation and Development) Rules,

2017 from the date of each payment till the actual date of refund of

the deposited amount.

rity

ereby passes this ord

PaEe 26 of 27
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ii. A period of 90 days is given to the respondent to comply with the

directions given in t}tis order and failing which legal consequences

would follow.

iii. The respondent is further directed not to create any third_party

rights against the subject unit before full realization ofthe paid_up

amount along with interest thereon to the complainants and even

il any transfer is initia th respect to subject unit, the

receivables shall be for clearing dues of allottee-

complainants.

Complaint stands

File be consigne

Dated:24.02.20

Haryana Real Estate
Regulatory Authority,

Gurugram

URUGRAM

eev Kufrrar Arora)

ftt -nl I kl.<

wup
stry.
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