HARERA Complaint No, 3800 of 2019 &

. others
GURUGRAM
BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
GURUGRAM
Order Reserve On: 20.01.2023
Order Pronounce On: 31.03.2023
NAME OF THE M/S mﬂg_ﬁMEE REALTECH PVT. LTD.
BUILDER £
PROJECT NAME
5. Case No. Appearance
No.
1 |CR/3800/2019 Shri Riju Mani
| Shri MK Dang
2 |CR/3802/2019 (! Shri Riju Mani
Shri M.K Dang
CORAM:
Shri Ashok Sangwan N e I Member
Shri Sanjeev Kumar Arora ‘--l..,' - R EL‘ - Member
1 -. 4

This order shall dlspuae of a]l e two, cn::j:pquts l:,FtIEd above filed before
this authority unﬂerfseelﬁuh \31\af ih‘ir /Real Estate (Regulation and
Development) Act, 2016 (hereinafter referred as “the Act”) read with rule
28 of the Haryana Real Estate (Regulation and Development) Rules, 2017
(hereinafter referred as "the rules") for violation of section 11(4)(a) of the
Act wherein it is inter alia prescribed that the promoter shall be
responsible for all its obligations, responsibilities and functions to the

allottees as per the agreement for sale executed inter se between parties.
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2. The core issues emanating from them are similar in nature and the

complainant(s) in the above referred matters are allottees of the project,
namely, The Corridors situated at Sector-67-A, Gurugram being developed
by the same respondent/promoter i.e., M/s Ireo Grace Realtech Pvt. Ltd.
The terms and conditions of the buyer’s agreements fulcrum of the issue
involved in all these cases pertains to failure on the part of the promoter

to deliver timely possession of the units in question, seeking possession of

the unit along with delayed pg 5 -, 1

3. The details of the [:nmplalntﬂ
1] .|'i ,..- L

pussess[nn clause, due dgpﬂu pssession, total sale consideration, total

.!I. ‘ i i

Project Name and 7A, Gurgaon, Haryana
Location

Project area . 37.5125 acres
DTCP License No. 20013 dated 21.0 valid upto 20.02.2021

Name of Licensee Ltd. and 5 others

Rera Registered stered
d in 3 phases

Jide '-?um £2017 dated 07.12.2017(Phase 1)

Validity Status "d"l . 25[! 07.12.2017 (Phase 2)
B, E 7.12.2017 (Phase 3)
se 1and 2)

.-1
(51D I(-atﬁl miphaseal
Details of phases |~ " Phasel: Tower A6 to'A 10, B1 to B4 and €3 1o C7
Phase lI: Tower Alto A5, B5-B8, C8-C11, C1 and convenient

shopping
Phase l1l: Tower D1 to D5
Details of Occupation 31.05.2019 for phase 1
Certificate 27.01.2022 for phase 2
Not obtained for phase 3

Possession Clause: - 13, Possession and Holding Charges

Subject to force majeure, as defined herein and further subject to the Allottee having
complied with all its obligations under the terms and conditions of this Agreement and
not having default under any provisions of this Agreement but not limited to the timely
payment of all dues and charges including the total sale consideration, registration
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chares, stamp duty and other charges and also subject to the allottee having complied
with all the formalities or documentation as prescribed by the company, the company
proposes to offer the possession of the said apartment to the allottee within a period
of 42 months from the date of approval of building plans and/or fulfillment of the
preconditions imposed thereunder(Commitment Period). The Allottee further agrees
and understands that the company shall additionally be entitled to a period of 180
days (Grace Period), after the expiry of the said commitment period to allow for

unforeseen delays beyond the reasonable control of the Company.

Date of approval of building plans: 23.07.2013
Date of environment clearance: 12.12.2013
Date of fire scheme approval: 27.11.2014

Due date of possession; 23.01.20 :
(Calculated from the date of approval ¢ Fbuilding
Note: Grace Period is not allowed. 2 -y

5. | Complain Uni Total Sale Reliefl
no. t No., Considera | Sought
Case tion /
Title, and Total
Date of Amount
filing of paid by
complain the
t complaina
nt
1. | CR/3800 | 001, TSC: - Rs. Direct
/ Groun 1,44,50,89 the
2019 F%?i 1/- responde
Tn& = nt to
M/s i 1D DN [ 1 |AP:-Rs. | refund
wan | SURUGIRAIVI [sems | o
Infratech | [page /- amount
LLPV/S | no.70 of Rs.
M/S Ireo of 44 56,00
Grace | complai 5/- to the
Realtech nt) complain
Pvt, Ltd. ant along
with
DOF: 18%
04.09.20 interest
19 from the
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date of
Reply: payment
01.10.20 made by
19 the
complain
ant till
the date
of its
refund .
2. | CR/3802 101, |13125 | Not 30.05.2 | TSC:- Rs. Direct
/ First | 0 sq. executed | 017 1,45,22,00 the
2019 6/- responde
ntto
M/s refund
Murli AP: Rs. the
Infratech 1,54,70,48 | amount
LLP V/S 3/- of Rs.
M/S Ireo 1.54,70,4
Grace 83/-to
Realtech the
Pvt. Ltd. complain
ant along
with
18%
DOF: interest
04.09.20 from the
19 date of
payment
Reply: made by
01.10.20 the
19 complain
ant till
the date
of its
refund. .
Note: In the table referred above certain abbreviations have been used.
They are elaborated as follows:
Abbreviation Full form
TSC Total Sale consideration
AP Amount paid by the allottee(s)
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4. The aforesaid complaints were filed by the complainants against the

promoter on account of violation of the builder buyer's agreement
executed between the parties in respect of said units for not handing over
the possession by the due date, seeking the physical possession of the unit
along with delayed possession charges.

5. It has been decided to treat the said complaints as an application for non-
compliance of statutory obligations on the part of the promoter
/respondent in terms of 5&:!:1& ! gﬁ[@ of the Act which mandates the
authority to ensure mmplianﬂg} of th
the allottee(s) and the rea ] 5 .%
regulations made ﬂ]El:EflEﬂqm L T"*-f N\

igations cast upon the promoters,
u:ler the Act, the rules and the

ainant{s)/allottee(s)are

3’ rticulars of lead case

CR/3800/2019 Ireo Grace Realtech
Pvt. Ltd. are being

the allottee(s).

termining the rights of

v o l"||-
" 10 e [‘:;'.._,'.’
A. Project and unit re];ated‘:ié'tahsﬂ

T .
7. The particulars of tge'&'n}é‘% ﬁe&ﬂs &%l%sidemﬂnn the amount

paid by the co mp!aipan t(s). date of prqpnsed hgnd].ng over the possession,
delay period, |Fany‘, have hﬂe‘ﬂ ElEtﬁ‘ﬂH& in the' ﬁ:]‘in'h'mg tabular form:

CR/3800/2019 M/s Murli Infratech LLP V/§ M/5 Ireo Grace Realtech

Pvt. Ltd.
S.N. | Particulars Details |
1. | Name of the project “The Corridors” situated at Sector-67A, ‘
Gurgaon.
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2. | Nature of the project Group Housing Colony
3. | Project area 375125 acres
4. |DTCP license no. and |05 of 2013 valid up to 20.02.2021
validity status
5. | Name of licensee M/s Precision Realtors Pvt Ltd. and 5

others

6. | RERA  Registered/
registered

i
e

| Vide 378 of 2017 dated 07.12.2017(Phase

Validity Stat

7. | Allotment Letter TE

HARERA" ™ """

8. | Date of apartfent b rb@z{zw A
agreement " L/ % L [}IEI{E%II.I -E\-" on page no. 64 of

complaint)
001, Ground Floor, Tower C8

9. | Unit no.
(annexure R-6 on page no. 70 of
complaint)

10.| Unit area admeasuring 130536 sq. ft.
(annexure R-6 on page no. 70 of
complaint)
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11.| Date of approval of building | 23:07:2013

plan (as per project details)
1Z.| Date of environment 12.12.2013

clearance (as per project details)
T [ — s

approval (as per project details)
14.| Due date of possession 23.01.2017

[calculated from the date of approval of
o
uliding plans)

15, 113'3 Possdssion and Holding Charges

and/or. | fulfillment of the
] ~ /imposed thereunder

nt/ Period). The Allottee
erees and understands that the
shall additionally be entitled to
2 perfodiof B0wdays (Grace Period), after
th 5&; 1 d commitment period

!t ! t‘::-_ oreseen delays beyond the
i nable contral of the Company.

HA

===,
(=1 )19
['._ _-.r? | ! r g . T

(Emphasis supplied)

16.| Reminders for payment For Third Instalment: 13.04.2014,
04.05.2014
For Fourth Instalment: 29.03.2015,
23.04.2015
For Fifth Instalment: 29.02.2016,
28.03.2016
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For Sixth Instalment: 19.04.2018,

11.05.2016
For Seventh Instalment: 24.05.20186,
17.06.2016
For Eight Instalment: 29062016,
22.07.2016

Final Notice: 28.07.2016

17.| Date of cancellation letter IJI ﬂ'EI.EDiE

18.

19.

20.

21,

22,

Facts of the complain

t
The cnmplainan(—\asl'mladb u follo ng s}bmmslnns in the complaint:

8. That the complainant being lured by the representations made by the
respondent decided to make application for the booking in the project
namely, Ireo Corridors situated at sector-67 A, Gurugram and paid a
booking amount of Rs, 13,00,000 /-,

9. That believing the assurances of the respondent, the complainant further
made the payment of Rs 11,89,624 /-, Upon such payments, the respondent
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issued the offer of allotment letter to the complainant along with their
standard draft of the apartment buyer agreement.

10. That upon perusing the offer of allotment letter and its terms and
conditions, the complainant was shocked in dismay.

11. That the complainant after perusal of the draft of agreement were further
shocked as there was no scope for the complainant to seek compensation
for the delay, but on the other hand the respondent had entitled itself to
charge huge rate of interest @ z%

12. That even as per the clauseﬁﬁ" 30l '.‘-' ] pused flat buyers’ agreement the

--..‘l.

delivery of the flat would.be’ ? vithin 42 months from the date of

approval of the buil
reproduced hereun e_ét

BT

(of the flat buyers agreement is

“subject to Fcr H{:Ewa. as n‘a
Allottee having ‘complied with
conditions of agreer
provision(s) of\this agreemer
payment of all dues ghg q:
registration charges, stan
the Allottee having eg
prescribed by the Co .:

d further subject to the

‘under the terms and
g defaulted under any
at limited to the timely
otdl sale consideration,

possession of the said apa SHEto L edﬂaﬂee H-’MMH a period of 42
(Forty Two) mH thédite of apptoval of biilding plans and/ or
fulfilment af itions im ;--__ i “thereunder [‘Commitment
Period’). The A rther agrees d erstands that the Company
shall nddmanqm-‘b%m{ﬂgﬁdn’ﬁ?r # ("Grace Period"),
after the expiry.of the sai ﬂwjbr unforeseen

delays beyond the reasonable control of the Company."
13. That the building plans for the project were approved on 23.07.2013 by

the Directorate of Town & Country Planning, Haryana Sector-18,
Chandigarh. The respondent was supposed to deliver the possession of the
apartment latest by January 2017 if we calculate this period from the date
of approval of the building plan ie., 23.07.2013. The Hon'ble National
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Consumer Commission in the case of Vishal Dua versus Ireo Grace Realtech
Pvt. Ltd. CC/2498/2017 also upheld this contention of the allottees.
14. That the respondent was supposed to deliver the possession of the

apartment within a period of 3 years, which is the reasonable time period
for the delivery of the apartment. That even if three years are calculated
from the date of offer of allotment, the time period for the delivery would
come out to be 07.08.2016. That in neither scenario, the respondent

company has delivered the pusau:ﬂwrt Hf the apartment.

time period or with m%ie*feas‘bt‘mbtnﬂ‘ue _

16. That the respond lﬂ‘té:mpanf a;-fi@ppse k%amplete the possession
not before June Eﬂﬂfv*lch]t has hlrufinsﬂ'd in sé\'feraj other cases pending
before this Hnn'hle‘ﬁtu’tl’i' h of the complainant firm
do not permit the cﬂ}hﬁaﬂy Ig tf? booking in the project of

the respondent company” mil;f' tlﬁﬁﬁ;mﬁ is only appropriate that the

money paid by the umplaigm ??ldnﬁ along with 189 interest
p.a.

C. Relief sought by the tumliltainaﬁﬁ -

17. The complainant has sought following relief(s):

i. Direct the respondent to refund the amount to the tune of
Rs. 44,56,005/- to the complainant along with 18% interest
from the date of payment made by the complainant till the date
of refund.
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ii. Direct the respondent to pay a sum of Rs. 50,000/- as litigation

expenses to the complainant.
18. On the date of hearing, the authority explained to the respondent/
promoter about the contraventions as alleged to have been committed in

relation to section 11({4) (a) of the act to plead guilty or not to plead guilty.
D. Reply by the respondent

The respondent has contested the
R
19. That the complaint is neithﬁr)h'

out-rightly dismissed. The el~ .*h -_g'_.'* buyer's agreement was executed

i QQ:E Real Estate [Regulation
vis laid down in the said Act

laint on the following grounds.

; i

ainable nor tenable and is liable to be

and Development) gtl;:ﬂi;LIﬁ gnf th
cannot be applied @ ecnw!}r j

20. That there is no |# fachﬁﬁ‘ta,ﬂl%khe P @lumplalnt

21, That the co mplair@"nj Iias no Imrus sr.m:l Lt& igtl!e present complaint.

22. That the respundehtnhﬁz I _ ly within the period of

limitation as per thb\ia
Development) Act, 2016.

23. That the -::nmplalng'l w E th%asun that the agreement
i

contains an arbitration clau‘;‘e fg{s to the dispute resolution

Estate (Regulation and

—_—
mechanism to be adopted by the sin’ eﬂfent of any dispute i.e.,

clause 35 of the buyers agreement.

24, That the complainant has net approached this authority with clean hands
and have intentionally suppressed and concealed the material facts. The
present complaint has been filed maliciously with an ulterior motive and it
is nothing but a sheer abuse of the process of law. The true and correct facts

are as follows:
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25, That the complainant, after checking the veracity of the project namely,

‘Corridor; sector 67-A, Gurugram applied for allotment of an apartment
vide booking application form and agreed to be bound by the terms and
conditions stipulated therein.

26. That based on the application for booking, the respondent vide its letter
dated 07.08.2013 allotted to the complainant apartment no, CD-C8-00-001
having tentative super area of 1305.96 sq. ft for a total sale consideration
20.03.2014, the respondent sent 3

; ..5'_";-' "-'-'-’- ent to the complainant. However,

" byugn 11.08.2014 after reminders

the complainant exemtei,ﬂﬁ"" 3
dated 28.05.2014 and,ﬁ.ﬂ!ﬁ# dw

the demand towa rd i net payable amount of
Rs. 19,21,686/-. Howev r, the ¢onipl aﬁ!
after reminders dé'léd 04, ﬂ]l d D

\¢ | | &/
respondent. \ iw':;“ !

28. That vide payment reqﬁé&& . 15, the respondent had raised
the demand towa gstimi'@’ur et payable amount of Rs.
19,06,837/-. Ho vé‘r i ted 29.03.2015 and
23.04.2015, the cul;gpla{rtant.faﬁﬂ?( m,t#n’li,ﬂl'lf&ﬂe amount and the same

was adjusted in the next instalment demand as arrears.
20, That vide payment request dated 03.02.2016, towards the fifth installment

d the due amount only
14, were issued by the

demand for net payable amount of Rs. 36,07,687/-. However, the
complainant yet again failed to remit the due amount despite reminders
dated 29.02.2016 and 28.03.2016 and the due amount and the same was
adjusted in the next instalment demand.
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30. That vide payment request dated 23.03.2016, towards the sixth
installment demand for net payable amount of Rs. 53,08,537/-. However,

the complainant yet again failed to remit the due amount despite reminder
dated 19.04.2016 and 11.05.2016 and the due amount and the same was
adjusted in the next instalment demand.

31. That vide payment request dated 26.04.2016, the respondent raised the
demand towards seventh installment demand for net payable amount of Rs.
67,05,409/-. However, de:?u: 1_;\39:31:1&&5 dated 24.05.2016 and
17.06.2016 the complainant failet %m 'r mit the due amount and the same

I8
"I‘r

was adjusted in the next 1gstg|1'|;|"q der

and as arrears.

32. That vide payment reque e \E,, the respondent raised the
demand towards EI pf{ talllmﬂﬁ;an f% et payable amount of Rs.
79,60,959/-. How dE ted 29.06.2016 and
22.07.2016 and ﬂ[ﬁ t /rmte 28,0820 S complainant ailed to

remit the due amo a d ihqbpa £ a;% ;{ﬁhﬂ in the next instalment
VoA

demand. > '».,,P’
33. That vide payment requmwml/& the respondent raised the

demand towards nptq in;@lK E‘; ﬂtf“r et payable amount of Rs,

92,16,509/-, Huwel!!en! the o ‘Esaéij failed to remit the due
amount. 1 I J] ” r:;'u f

"'\-_

34. That the complainant ts a real estate Investar mmpany that had booked
the unit in question with a view to earn quick profit in a short period.
However, its calculations went wrong on account of slump in the real estate
market and the complainant did not possess sufficient funds to honour its
commitments. On account of non-fulfilment of the contractual obligations
by the complainant despite several opportunities extended by the

respondent, the allotment of the complainant was cancelled, and the
Page 13 of 26



HARERA Complaint No, 3800 of 2019 &
2 GURUGRAM s

earnest money was forfeited vide cancellation letter dated 01.09.2016 in

accordance with clause 21 read with clause 7.4 of the apartment buyer
agreement, However, on the request of the complainant, the respondent
being a customer-oriented company has restored the allotment of the unit,
subject to certain conditions and the same was (ntimated to the
complainant vide the email dated 30.05.2017.

35. That the possession of the unit was supposed to be offered to the

eed terms and conditions of the
ﬁ..-'

agreement and clause 43 oﬁ he _ -. =]
states that subject to ﬂﬁ’”"ﬁj
documentation as Tn/ by the'e
offer the pnssessi e said,gpa i

42 months from rh# date of ,@pl}av“

of the precundlliu‘ua’ qulpése
allottee further agré'q:w anq

additionally be entltled 180 days (Grace Period).....

Furthermore, the zsila‘ il réed for an extended delay

period of 12 months om s me grace period as per
s

Clause 13.5 of the :ipart!n&nthhy& .ﬂ..ajgrﬂemgth ]

36. That from the afuresald terms uf l:he bu_',rer s agreement, it is evident that

the time was to be computed from the date of receipt of all requisite
approvals. Even otherwise construction can't be raised in the absence of
the necessary approvals. It is pertinent to mention here that it has been
specified in sub- clause (iv) of clause 17 of the approval of building plan
dated 23.07.2013 of the said project that the clearance issued by the

Ministry of Environment and Forest, Government of India has to be
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obtained before starting the construction of the project. The environment

clearance for construction of the said project was granted on 12.12.2013.
Furthermore, in clause 39 of part-A of the environment clearance dated
12.12.2013 it was stated that fire safety plan was to be duly approved by
the fire department before the start of any construction work at site.

37. That the last of the statutory approvals which forms a part of the pre-
conditions was the fire scheme approval which was obtained on

27.11.2014 and that the time peﬁpdTw pffering the possession, according
REVEA

|

greement will expired [mI}.-r on

project is 30.06. znzﬁ \ "’r "‘u'-f:*-—-‘-:*ﬂ' \'ﬂ:‘f \
38. Copies of all the g&'l%\%nt dumm have ﬁﬁn‘ﬁled and placed on the
record. Their authianﬁL ty is not in d ]:IIH?E\ ﬁr.ﬁ': the complaint can be

by the parties. "a & P

:tﬂ*"‘w

Jurisdiction of the authnrity

39. The authority nh%r@s {% Rﬁiﬁ %%Iﬁﬁ% well as subject matter

jurisdiction to ad]}ldwqte the p J‘%am Wm,P in; for the reasons given
below. 7 U

E.l Territorial jurisdiction

40. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for all
purpose with offices situated in Gurugram. In the present case, the project

in question is situated within the planning area of Gurugram District.
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Therefore, this authority has complete territorial jurisdiction to deal with

the present complaint.
EIl  Subject matter jurisdiction

41. Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:
Section 11

H} The promoter shall- ’:J:"
(a) be responsible for all blibten

_i.-'. rs.mn . responsibilities and functions
under the provisions of thi$ Act ¢ rthe r:.-fes and regulations made
thereunder or to the 8B .

association ﬂfﬂ”ﬂtﬂ&?! . ,:r .-___. i ".-'_ :.- ._. .. f a mﬂ\"ﬂfﬂﬂﬁe ﬂfﬂ”’ the
apartments, plo tj;n liaings, as the casemoy.bé,to the allottees, or the
common areas tp the afsocidtion afal ar'the competent authority,

as the case ma E_g‘,' f eren g s -‘
Section 34- snfmmmTPn ::1

34(1) of the A Erdy.‘das to énsure eﬂmpﬁnnnb g(ciw obligations cast
upon the prometeérs, the qﬂujtaeian q.n@.fe agents under this
Act and the mfehgudragﬁ!ndbnﬂm rM

42. So, in view of the pruwsluns of the Act qunted ahnve, the authority has
=1

complete jurisdiction to dEL‘IdE the cumplaint regarding non-compliance of
obligations by the E_gmnte: lea'.nni aside cnmgensahﬂn which is to be

R B
decided by the adjudicatin g officer if pursued h}r the complainant at a later

stage. URLIGRANM
43. Further, the authunry has no hitch in pmceedlng with the complaint and
to grant a relief of refund in the present matter in view of the judgement
passed by the Hon'ble Apex Court in Newtech Promoters and Developers
Private Limited Vs State of U.P. and Ors. 2021-2022(1) RCR(C)357 and
reiterated in case of M/s Sana Realtors Private Limited & ather Vs Union
of India & others SLP (Civil) No. 13005 of 2020 decided on

12.05.2022wherein it has been laid down as under:
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"86. From the scheme of the Act of which a detailed reference has been
made and taking note of power of adjudication delineated with the
regulatory authority and adjudicating officer, what finally culls out is
that aithough the Act indicates the distinct expressions like ‘refund,
‘interest, ‘penalty’ and ‘compensation’, a conjoint reading of Sections 18
and 19 clearly manifests that when it comes to refund of the amount,
and interest on the refund amount, or directing payment of interest for
delayed delivery of possession, or penalty and Interest thereon, it is the
regulatory autharity which has the power to examine and determine the
outcome of a complaint. At the same time, when it comes te a question
of seeking the relief of adjudging compensation and interest thereon
under Sections 12, 14, 18 and 19, the adjudicating officer exciusively has

71 read with Section 72 of the A i‘} '

he Act. if the adjudication under Sections 12,
14, 18 and 19 ather than couy ":'#Bﬁ as envisaged, if extended to the
adjudrr:arrng uﬂi’:ermrp ayed that..

hatin our H.l’mv may intend to expand

officer under Sectig il gujnst the mandate of the
Act 2016, 4 i

44, Hence, in view éﬂ? auth?rﬁtﬁ Ve, pr

Supreme Court i ﬁi cases:mﬂ " K

jurisdiction to en thm aco

interest on the refu unt. |

F. Objections raised by W‘f
: RE
F.1 Objection regarding jurisdiction of the :nmplalnt w.r.t the apartment
buyer’s asreement ad prior to coming into force of the Act.
45, The respondent s laint'is neither maintainable nor
tenable and is ||a.bi\|2:—ty h§ h@ttlﬂ@ila’l;{ﬁq{av&k the buyers agreement

was executed between the complainants and the respondent prior to the

ement of the Hon'ble
the authority has the

nd of the amount and

enactment of the Act and the provision of the said Act cannot be applied
retrospectively.

46. The authority is of the view that the provisions of the Act are quasi
retroactive to some extent in operation and will be applicable to the
agreements for sale entered into even prior to coming into operation of the

Act where the transaction are still in the process of completion. The Act
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nowhere provides, nor can be so construed, that all previous agreements

would be re-written after coming into force of the Act. Therefore, the
provisions of the Act, rules and agreement have to be read and interpreted
harmoniously. However, if the Act has provided for dealing with certain
specific provisions/situation in a specific/particular manner, then that
situation would be dealt with in accordance with the Act and the rules after

the date of coming into force of the Act and the rules. The numerous

provisions of the Act save the provisle s of the agreements made between

i
Wl ".“':h._;

the buyers and sellers. f’%“
ey
landmark judgment of Neelkamal K

¥

’Eentinn has been upheld in the
tars Suburban Pvt. Ltd. Vs. UOI

> A d .
and others. ﬂ‘-l’.FE?.’:‘ "2017) decided on ;: 12.2017 which provides as
e ST R kS
under: E:;, i‘n—-‘éﬂf" '5:_-'5'
.1,.: TRV +- -
"119.  Under th 'r’u_iilsiuns? ~Sectfon, 18, the'delay in handing over the
possession #F d be ca % pmithe date mentipned in the agreement
Jor sale e a-ﬂ bil by | the p -.L oter gnd.the allottee prior to its
registration under RERA. End thie p ovistatts of RERA, the promater is
given a facility to'revise the date i" .:'-.= sflon of project and declare the

same under Séctfon doesonol contemplate rewriting of

T : I'_.I'I i : {
contract between the flat purghaseriand the promoter...
122 We have already discussed that Gbove stated provisions of the RERA are

not retrospective in na e extent be having a
r&murﬂwgﬁ%ﬂ ﬁ t%tpmmd the validity
of the provisi ot ernged. The Parlioment is

competent epough to legislate ving re ive or retrogactive
effect. A law con ei'f | ﬁﬂf ;ﬁ g / existing contractual
rights between the-pa arger public'interest We do not have

any doubt in our mind that the RERA has been framed in the larger public
interest after a thorough study ond discussion made at the highest level
by the Standing Committee and Select Committee, which submitted its
detailed reports.”

47. Further, in appeal no. 173 of 2019 titled as Magic Eye Developer Pvi. Ltd.
Vs. Ishwer Singh Dahiya, in order dated 17.12.2019 the Haryana Real
Estate Appellate Tribunal has observed-

¥
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"34. Thus, keeping in view our aforesaid discussion, we are of the considered
opinion that the provisions of the Act are quasi retroactive to some extent
in nperat.!an and Mﬂhﬂﬂ.ﬂiﬁﬂhﬂﬂﬂbﬂ.ﬂﬁmmmﬁﬁuﬂﬂm

:ﬂiLm_anm:ﬂLnf_mmhﬁm Hem:l in case ﬂf delay in the
offer/delivery of possession as per the terms and conditions of the
agreement for sale the allottee shall be entitled to the interest/delayed
possession charges on the reasonable rate of interest as provided in Rule
15 of the rules and one sided, unfair and unreasonable rate of
compensation mentioned in the agreement for sale is liable to be
ignored.”

48. The agreements are sacrosanct s_a_\re and except for the provisions which

F.I

\J

Therefore, the auth \tl]e charges payable under

various heads shal yabl& ﬂE-p‘Ei‘ ;he a @A&terms and conditions of

the plans/ pe
departments/comp ;:Et autha
}u]’#ﬂq _

other Act, rules and re

e PR
=GV |
or exorbitant in nature, Henﬁeh & t of above-mentioned reasons, the

contention of the r dﬁﬁjﬁﬁ f’% nds rejected.
Objection regarding complainan reach of agreement for non-

invocation of arb

49. The respondent m ?téd Elmrﬁ'm?nh;pfﬁﬂﬁ i$ not maintainable for the

reason that the agreement contains an arbitration clause which refers to
the dispute resolution mechanism to be adopted by the parties in the event

of any dispute and the same is reproduced below for the ready reference:

"35. Dispute Resolution by Arbitration
"All or any disputes arising out or touching upon in relation to

the terms of this Agreement or its termination including the
interpretation and validity of the terms thereof and the
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respective rights and obligations of the parties shall be settled
amicably by mutual discussions failing which the same shall be
settled through reference to a sole Arbitrator to be appointed
by a resolution of the Board of Directors of the Company, whose
decision shall be final and binding upon the parties. The allottee
hereby confirms that it shall have noc objection to the
appointment of such sole Arbitrator even if the person so
appointed, is an employee or Advocate of the Company or is
atherwise connected to the Company and the Allottee hereby
accepts and agrees that this alone shall not constitute a ground
for challenge to the independence or impartiality of the said
sole Arbitrator to conduct the arbitration. The arbitration
proceedings shall be gﬁ";"ihe Arbitration and
Conciliation Act, 1996 0OF "3‘--;_;.@??: amendments/
modifications thereto '? phe Company's offices
or at a location désignated by thesdid sgle Arbitrator in

Gurgaon, The language.of the arh i ' dings and the
Award shall be/in English. The company and the allottee will
share the fees hitrator in ;c‘gnﬁl,prapa tion .

i E : i) o
50, The authority is o % pinfon that the jurisdiction of the authority cannot

be fettered by th te L"E of an arbitration clause in the buyer’s

agreement as it may be noted that section7.3a he Act bars the jurisdiction

of civil courts about any. n: € rgq@m) falls within the purview of this

authority, or the state Appellate Tribunal. Thus, the intention to
render such dispuHEp& chitrable Rs&e clear, Also, section 88
of the Act says thatthe prqsfrlsj?ng th Eﬁ'&ﬁlﬁli@e in addition to and not
in derogation of the ]}Fnﬂréihﬁ”s‘a‘f a fh&h‘er law for the time being in force.
Further, the authority puts reliance on catena of judgments of the Hon'ble
Supreme Court, particularly in National Seeds Corporation Limited v. M.
Madhusudhan Reddy & Anr. (2012) 2 SCC 506, wherein it has been held
that the remedies provided under the Consumer Protection Act are in

addition to and not in derogation of the other laws in force, consequently
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the authority would not be bound to refer parties to arbitration even if the
agreement between the parties had an arbitration clause.

51. Further, in Aftab Singh and ors. v. Emaar MGF Land Ltd and ors.,
Consumer case no. 701 of 2015 decided on 13.07.2017, the National
Consumer Disputes Redressal Commission, New Delhi (NCDRC] has held
that the arbitration clause in agreements between the complainant and
builder could not circumscribe the jurisdiction of a consumer. The relevant

paras are reproduced below: <02
! -'t : '.quﬁ_": =y
“49. Support to the above view is also lent by Section 79 of the recently enacted
Real Estate (Regulation and Development) Act, 2016 (for short "the Real Estate
Act”). Section 79 of the said Act reads as follows:-
"79, Bar of jurisdiction - No civil court shall have jurisdiction to
entertain any suit or proceeding in respect of any matter which the
Authority or the adjudicating officer or the Appellate Tribunal is
empowered by or under this Act to determing and no injunction
shall be granted by any court or other authority in respect of any
action taken or ta be taken in pursuance of any power conferred by
orunderthisAce”™ o B 0 0 THI1.°)
It can thus, be seen that the said provision expressly ousts the furisdiction of the
Civil Court in respect of any matter which the Real Estote Regulatory Authority,
established under Sub-section (1) of Section 20 or the Adjudicating Officer,
appointed under Sub-section (1) of Section 71 or the Real Estote Appeilant
Tribunal established under Section 43 of the Real Estate Act, is empowered to
determine. Hence, in view of the binding dictum of the Hon'ble Supreme Court
in A. Ayyaswamy (supra), the matters/disputes, which the Authorities under the
Real Estate Act are empowered to decide, are non-arbitrable, notwithstanding
an Arbitration Agreement between the parties to such matters, which, to a
large extent, are similar to the disputes falling {ur resolution under the
Consumerdct S WIS UV VI
56. Consequently, we unhesitatingly reject the arguments on behalf of the
Builder and hold that an Arbitration Clause in the afore-stated kind of
Agreements between the Complainants and the Builder cannot circumscribe
the jurisdiction of a Consumer Fora, notwithstanding the amendments made to
Section 8 of the Arbitration Act.”

52. While considering the issue of maintainability of a complaint before a
consumer forum/commission in the fact of an existing arbitration clause in

the builder buyer agreement, the Hon'ble Supreme Court in case titled as
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M/s Emaar MGF Land Ltd. V. Aftab Singh in revision petition no. 2629-
30/2018 incivil appeal no. 23512-23513 of 2017 decided on
10.12.2018 has upheld the aforesaid judgement of NCDRC and as provided
in Article 141 of the Constitution of India, the law declared by the Supreme

Court shall be binding on all courts within the territory of India and
accordingly, the authority is bound by the aforesaid view. The relevant para

of the judgement passed by the Supreme Court is reproduced below:

"25. This Court in the series of judgments as noticed above considered the
provisions of Consumer Protection Act, 1986 as well as Arbitration Act, 1996
and laid down that complaint under Consumer Protection Act being a special
remedy, despite there being an arbitration agreement the proceedings before
Consumer Forum have to go on and no error committed by Consumer Forum
on rejecting the application. There is reason for not interjecting proceedings
under Consumer Protection Act on the strength an arbitration agreement by
Act, 1996. The remedy under Consumer Protection Act is @ remedy provided to
a consumer when there is a defect in any goods or services. The complaint
means any allegation (n writing made by a complainant has also been
explained in Section 2(c) of the Act. The remedy under the Consumer Frotection
Act is confined to complaint by consumer as defined under the Act for defect or
deficiencies caused by @ service provider, the cheap and a quick remedy has
been provided to the consumer which is the ab_{ect and purpose of the Act as

noticed above.” “}W
53. Therefore, in view of the-abi m%mﬁh d considering the provisions
of the Act, the au is uf alnants are well within
right to seek a sp rd M eﬁciaj Act such as the

Consumer Frutect:[aﬁ “Act and LREF#%F}Z.&I? m!f'teaﬂ of going in for an

arbitration. Hence, Mh?aﬁe no hgsltat’idn“lh ho -:iirrg that this authority has
the requisite jurisdiction to entertain the complaint and that the dispute

does not require to be referred to arbitration necessarily. In the light of the
above-mentioned reasons, the authority is of the view that the objection of

the respondent stands rejected.

Entitlement of the complainant for refund:
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i Direct the respondent to refund the amount to the tune of
Rs. 44,56,005/- to the complainant along with 18% interest from
the date of payment made by the complainant till the date of
refund.

54. The complainant has booked the residential apartment in the project
named as 'The Corridors' situated at sector 67 A for a total sale
consideration of Rs. 1,44,50,891/- out of which it has made payment of Rs.

of the unit was tm’l’;;a.‘hhnded'ﬁﬁel" ?
approval of buﬂ?!ﬁg { plans.-
thereunder. The déé:ﬂ e. ﬂﬂ'

56. Keeping in view the f’dd)ﬂhﬁ_ t
' <

from the project and dem of the amount received by the
promoter in resp ni ilure of the promoter to
complete or mahﬂ ‘g jgﬁ}ﬁﬁ in accordance with the
terms of a greemen{ fnvsali’:bl} ﬂ_ﬁ(@@&é}ﬂje date specified therein.

The matter is covered under section 18(1) of the Act of 2016.

ainant wishes to withdraw

57. The due date of possession as per agreement for sale as mentioned in the
table above is 23.01.2017 and there is delay of 2 years 7 months 12 days on
the date of filing of the complaint.

58. The occupation certificate /part occupation certificate of the

buildings/towers where allotted unit of the complainant is situated is

Page 23 of 26



HAR ERA Complaint No, 3800 of 2019 &
= GURUGRAM —

received after filing of application by the complainant for return of the

amount received by the promoter on failure of promoter to complete or
unable to give possession of the unit in accordance with the terms of the
agreement for sale or duly completed by the date specified therein. The
complainant-allottee has already wished to withdraw from the project and
the allottee has become entitled his right under section 19(4) to claim the
refund of amount paid along with interest at prescribed rate from the
promoter as the promoter Faﬂs' m?l}r or unable to give possession of

the unit in accordance with ‘a'-

ry |.; Ty
the promoter is liable to_re ..‘* ir- '- mgunt received by him from the
allottee in respect ut‘ aﬁl wit rest-atthe prescribed rate. This is
- R N o, )
without prejudice 56’ ﬁ_ the' iilable to the allottee including

compensation for Mhiﬁ allo an ' application for adjudging
compensation mtﬁ Hm al_:ljﬂd:Ee der sections 71 & 72 read

with section 31(1) a#'mhém:t of2016
59. Further in the judg §

cases of Newtech Promote

)
: '_in__l 0 e “'l reme Court of India in the

Detelc -. 5 Private Limited Vs State of U.P.
and Ors. (supra) r tediin altors Private Limited &
other Vs Union of EiAREimmﬁ of 2020 decided on
12.05.2022. it was bbserved ) J Fis & D,g.!

25, The unqualified right of the allottee to seek rﬂﬁlnd referred Under
Section 18(1)(a) and Section 19{4) of the Act is not dependent on any
contingencies or stipulations thereof. It appears that the legislature
has consciously provided this right of refund on demand as an
unconditional absolute right to the allottee, if the promaoter fails to
give possession of the apartment, plot or building within the time
stipulated under the terms of the agreement regardless of unforeseen
events or stay orders of the Courty/Tribunal, which is in either way not
attributable to the allottee/home buyer, the promoter is under an
obligation to refund the amount on demand with interest at the rate
prescribed by the State Government including compensation in the
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manner provided under the Act with the proviso that if the allottee
does not wish to withdraw from the project, he shall be entitled for
interest for the period of delay till handing over possession at the rate
prescribed.

60. The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rules and
regulations made thereunder or to the allottee as per agreement for sale
under section 11(4])(a). The promater has failed to complete or unable to
give possession of the unit in a::curdance with the terms of agreement for
4 irclﬂed therein. Accordingly, the

sale or duly completed by l:jm
s the allottee wishes to withdraw from

promoter is liable to the allottes; s
the project, without prejudi y _' V. Jthe remedy available, to return the
v Etof bl ith interest at such rate as

may be prescribed.
61. This is without available to the allottee
¢ file an application for
adjudging cnmpens‘{h&q -..., g/officer under section 71
read with section 31[&5@1_ 20

62. The authority hemby dlre' i a0 er to return the amount received
by him i.e. Rs. 4-1.- R te of 10.70% (the State
Bank of India hlghest marglna! ending rate [MCLR) applicable as on
date +2%) as pr&stﬂhg& Hi'lh_é(r[:!l‘q ﬁ

(Regulation and Development) Rules, 2017 from the date of each payment

Haryana Real Estate

till the actual date of refund of the amount within the timelines provided in
rule 16 of the Haryana Rules 2017 ibid.
H. Directions of the authority

63. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of obligations
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cast upon the promoter as per the function entrusted to the authority under
section 34(f):

i. The respondent/promoter is directed to refund the entire amount
paid by the complainant (in the two complaints) along with
prescribed rate of interest @ 10.70% p.a. as prescribed under rule
15 of the Haryana Real Estate (Regulation & Development) Rules,
2017 from the date of each _payment till the date of refund of the
deposited amount. - E-i&;’ﬁa

ii. A period of 90 days is "'F‘ i

il

) ’,_G B' B {d'

1 mutatis’y m:rl:aﬁ:[:s ] !.l

directions given in4Hj

would follow. 'i“:{
_3;1."

Sanjéev Kumar R E R Aﬂshuk n)
HEE;E;M REE] Estaﬁ: M@M. Gu :f.tgramr

Dated: 31.03.2023
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