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ORDER

1. The present complaint dated 13,09.2019 has been filed by the

complainant/allottees under section 31 of the Real Estate (Regulation

and DevelopmentJ Act,201,6 (in short, the Actl readwithrule2S of the

Haryana Real Estate (Regulation and DevelopmentJ Rules, 20L7 (in

short, the RulesJ for violation of section 11(4J(aJ of the Act wherein it

is inter alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provisions of the
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Act or the Rules and regulations made there under or to the allottee as

per the agreement for sale executed interse.

A, Unitand proiect related details

2. The particulars of unit details, sale consideration, the amount paid by

the complainants, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

S. N. Particulars Details

1. Name of the project Raheja Revanta", Sector 78,

Gurugram, Haryana

2. Project area L8.7213 acres

3. Nature ofthe project

nt r [ -t
Residential group housing
colo ny

4. DTCP no. and

validity status
49 of 2071 dated 01.06.2011
valid up to 31..05.2027

5.

{,.1};
Name of licensee Sh.'Ram Chander, Ram Sawroop

'and 4 Others

6. RERA Registered/ not
registered

Registered vide no. 32 of 20L7

dated 04.08.2017

7. nrnr reffia\d;;&ld$
to

5 Years from the date of revised
Environment Clearance

8. Unit no. B-173, lTth floor, Tower/block-
B

(Page no,22 ofthe complaint)

9. Unit area admeasuring 1621.390 sq. ft.

(Page no. 36 of the complaint]
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10. Date of execution of
agreement to sell

16.05.2072

(Page no. 20 of the complaintJ

11. Date of allotment letter t6.05.20"12

(Page no. 1.7 ofthe complaint)

1,2. Possession clause

ffi
9#$

I

4.2 Possession Time and
Compensation

That the Seller shall sincerely
endeavor to give possession of the

Unit to the purchaser within
thirq)-six (36) months in respect

of 'TAPAS' lndependent Floors

,and forw eight (48) months in
respect of 'SURYA TOWER'

from the date of the execution
of the Agreement to sell and
after providing of necessary

infrastructure specially road
sewer &water in the sector by the

Government, but subject to force
majeure conditions or any
Government/ Regulatory
outhority's action, inaction or
omission and redsons beyond the

control of the Seller. However,
the seller shall be entitled for
compensotion free groce
period ofsix (6) months in case

the construction is not
completed within the time
period mentioned above. The

seller on obtaining certirtcarc for
occupation ond use by the

Competent Authorities shall
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,l

ff

hand over the Unit to the

Purchaser for this occupation
and use and subject to the

Purchaser having complied with
all the terms and conditions of
this application form &
Agreement To sell. In the event of
his failure to take over ond /or
occupy and use the unll
provisionally and/or finally
qllotted within 30 days from the

.date of intimotion in writing by

the seller, then the same shall lie
at his/her risk and cost and the

r shall be liable to
on @ Rs.7/- per sq. ft
r area per month as

holding charges for the entire
period of such de\ay........... "

(Page no. 34 ofthe complaint)

co

13. Grace period

tI RI
)

Allowed

fi."fi:.,''*:: 
-:"r:t 

:l:
possession of the allotted unit
was supposed to be offered

within a stipulated timeframe of
48 months plus 6 months of
grace period. It is a matter offact
that the respondenl. has not

completed the proiect in which
the allotted unit is situated and

has not obtained the occupation

certificate by May 201 6. As per

agreement to sell, the

construction of the project is tov Page 4 of35
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be completed by May 2016
which is not completed till date.

Accordingly, in the present
case the grace period of 6
months is allowed.

L4. Due date of possession

,1:

L6.tl.20t6

(Note: - 48 months from date of
agreement i.e., 16.05.2012 + 6
months grace period)

15. Basic sale consideration as

per BBA at page no.55 of
complaint

Rs.l,lz,48,457 /-

16. Total sale consideration as

per applicant Iedger dated
79.07 .2078 page no, 59 of
complaint

Rs.\,1,8,7 2,628 /-

17. Amount paid by the
complainants as per

applicant ledger date 65 of
complaint

Rs.1,10,3 5,a36l-

18. Payment Plan

Jl/t

Installment linked payment plan

[As per payment plan at page no.

55 ofthe complaintl

1-9. Occupation certificate

/Completion certificate
Not received

20. Offer of possession Not offered

2t. Delay in handing over the
possession till date of filing
complaint i.e., 73.09.2079

2 years 9 months and 28 days
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for acquiring necessary land a

would commence very soon an

in respect of " Tapas" indepen(

of " Surya Tower" from the da
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Facts ofthe complaint

The complainants have made the

I. That in the year 2011, the r

residential project known

Gurgaon Haryana, offering

colony. The respondent co

project. The respondent comp

sell with a compensation fre

apprised complainants that l

investment.

II. That the complainants

in Gurgaon. That ba

representations, they booked

B (admeasuring 7621.390 s

1.226.34 sq. ft), for the above

Rs.1,00,12,083/-. @ 6175 per

Itl. That the complainants contin

by it and till date they have

per the demands raised by

complete statement/ledge

Complaint No. 4097 of 2019

lowing submissions: -

)ondent/promoter had launched a

'Raheja's Revanta' in Sector -78,

lits in residential group housing

any printed a rosy picture of its

ny represented that it has arranged

iiilovals for the said project which
.r...1

I.iarould be completed in 36 months

$$1ra +a months in respect

{gf eQ!$Qn of the agreement to

t, imce period of 6 months, and!-t^ f(,
ffe |ar$},!l be very profitablex t./-s/
t ,rry,
8,',r ?./
0&hElor a suitable residential flat

*ffi#$,;::liljj:;::
I ft(dp'pi6rJ, super area around

lentioned proiect for an amount of

q. ft.

ld to pay the amount as demanded

le a payment of Rs.1,10,3 5,436/- as

respondent from time to time. The

:ount issued by the respondent in
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this regard. Further, the complainants in anticipation of getting

timely possession of the space had planned his investments but

undue delay on the part of the respondent has caused immense

harassment to them. The period of48 months has already expired,

and grace period of 6 months has also expired on 75.7L.2016.

IV. That due to the acts and deeds of the respondent, they have

suffered grave mental pain, agony and torture and the

complainants had opted for purchasing the unit in the pro.iect on

the false assurances.and projectio.ns of the respondent that they
1,.,,

are a company ofhigh repute an4 calibre having delivered various

successful projec,ts. Du6 to the acts of the respondent, the

complainants have suffered mental pain and agony. As such, the
' I l' 

'i 
l'

respondent is liable to, compensate the complainants for the

mental pain and agony suffered by the complainants due to the acts

and deeds ofthe respondent. The respondent is liable to pay a sum

of Rs. 10 lacs to_the complainants as damages/ compensation on

the said account besides recovery of the amount already paid by

them along with interest @ 78o/o per annum, at which rate of

interest the complainants were liable to pay to the respondent on

the delayed payments as per the terms of the allotment.

Reliefsought by the complainants:C,

4. The complainants have sought lollowing relief(s).

Page 7 of35
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i. Direct the respondent to refund of Rs.1,10,3 5,436/- with interest

@18% per annum, which amount has been paid

complainants to the respondent till date.

Direct the respondent to pay a sum of Rs.5,00,000/-

complainants towards physical and mental hardship.

Direct the respondent to pay a sum of Rs.1,00,000/-

complainants towards the cost of litigation

by the

11.

5. On the date of hearing the auth.ority explained to the respondent

/promoter about the contravent lleged to have been committed

to plead guilty or not to pleadin relation to section 11(9{

suilty. ,{39
Repry by the res{${"t ]ffi.* \!\i
rhe respondent ffi $"a pryqffi-"n |t6$tto-ing grounas' -

i. rnat ttre cor\$r\at* 0fl"40 {,,llilp}rr,17th noor, rower-

,,,0."".,.,\$\1{3[-flri,{(fr{, Revanta', secto r 7 B,

Gurugram, nava'lti{$39&\tXd5n form dated 14.02.2012.

::ffi :$xKwtrffi #K:.'il:T::ff :
done prior &G&Jd&R*tr|tJ.*" (Reguration and

DevelopmentJ Act, 2016 (hereinafter referred to as "RERA, 2015J

and the provisions laid down in the said Act cannot be applied

retrospectively. Although the provisions ofthe Act of 2016 are not

applicable to the facts of the present case in hand yet without

prejudice and in order to avoid complications later on, the

respondent has registered the proiect with the authority. The said

t1l.

to the

to the

D.

6.

Page I of35
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ll.

proiect is registered under the authority vide registration no. 93 of

2017 dated. 04.08.2017. The authoriry had issued the said

certificate which is valid for a period of five years commencing

from the date of revised EC.

That the complaint is not maintainable for the reason that the

agreement contains an arbitration clause which refers to the

dispute resolution mechanism to be adopted by the parties in the

be bound bV the terms 
11Son1a' x x

r$itions pllhe booking applicationX L. I-

Complaint No. 4097 of 2019

t

l.

form. The complainants were aware as also stated in Clause 22 of

the Booking Application For

Sell that "the said project falls withithin the new Master Plan o

Curgoon ond the site of the project many do not have the

infrastructure in place as on the date of booking or even at the time

of handing over of possession as the same is to be

provided/developed by the Government/nomindted agency. Since

this is beyond the control of Seller, therefore, the purchaser shall not

claim any compensation for delay due to the non-provision of

infrastructure facilities and/or consequentdelay in handing over the

possession of the unit(s) in the project.

namely, 'Raheja Revanta" had applied for allotment of unit no. B -

173 vide the booking application form. The complainants agreed to

\a/ Page 9 of 35
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That a period of 48 months for completion of construction of the

said unit was contingent on the providing of necessary

infrastructure in the sector by the Government force majeure

conditions. 
i

v. That despite the respondent fulfilling all its obligations as pe+the

provisions laid down by law, the government agencies have $iled
miserably to provide essepli{ basic infrastructure facilities }uch

as roads, sewerag" li"#.Jm electricity supply in the sqctor

where the .rid e.y:tmm-4qloped. rhe development of

.o"d', ."*".rBy@ffift*S etectricity supply hnes

has to be rn@"n Uffiffi*"Ygfoernmental authorities

.mt$ffi:.ilT:
concerned coKq!]l[3[3fflflry$ts respondent companv

has even naia aili(&fg1$Ffnts including the Extsrnal

ffr;r,*Kffiffi ffi ffir,"::"i-::J*:";
,".to..od,ffi ;?lo3|&m&ffi nnectivity, waterr and

sewage which were supposed to be developed by HUDA parallelly

have not been developed. The latest pictures ofthe project site and

the area surrounding it shows no development of Sector roa{s in

sector 78, Gurugram. There is no infrastructure activlties

/development in the surrounding area of the proiect-in-question.

Complaint No. 4097 of 2019

lv.
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Not even a single sector road or services have been put in place by

HUDA/GMDA/HSVP till date.

That the time period for calculating the due date ofpossession shall

start only when the necessary infrastructure facilities will be

provided by the governmental authorities and the same was

known to the complainant from the very inception. It is submitted

that non-availability of the infrastructure facilities is beyond the

control of the respondent and the

of the definition of'force 'condition as stipulated in clause

sewerage, water, and electricity. Thereafter, the respondent

received reply from HSVP wherein it is clearly stated that no

external infrastructure facilities have been laid down by the

concerned governmental agencies. The respondent can't be

blamed in any manner on account of inaction of government

authorities.

viii. That furthermore two High Tension (HT) cables lines were passing

through the project site which were clearly shown and visible in

the zoning plan dated 06.06.2011. The respondent was required to

get these HT lines removed and relocate such HT Lines for the

blocks/floors falling under such HT Lines. The respondent

proposed the plan of shifting the overhead HT wires to

vl.

ame also falls within the ambit

em

on(

re

sp

a

4.4 ofthe ag

That the re

information

v . filed RTI application for seeking

of basic services such as road,

Page 11 of 35
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underground and submitted building plan to DTCP, Haryana for

approval, which was approved by the DTCP, Haryana. The revised

and approved Zoning plan of the area falling under HT Lines. It is

pertinent to mention that such HT Lines have been put

underground in the revised Zoning Plan. The fact that tlvo 66 KV

HT lines were passing over the proiect land was intimated to all the

allottees as well as the complaillant. The respondent had requested

to M/s KEI lndustries Ltd for shifting ot the 66 KV S/C Curgaon to
fgta -\Mn

Manesar ,t" u"yoffierground Revanta proiect

Gurgaon vide letter d0

one year in giving the approvals and commissioning of shifting of

both the 66KV HT Lines. It was certified bl HVPNL Manesar thatt*l J ll ll fl lNt<l
rhe work or\i$s\rrdroriifolltaliniloG}ldV s/c & D/c 120Q sq.

"' xree c.@[qffi3fficurgaon - Manesa. tine

ana oo xv orc nah4[.fun$$]Elfine has been convertedlinto

66 KV undergo$dlrowrxaUerirylb laxl of them proiect r,rihich

*", .*".,,"Fl"Clof;n(fttrtft",tries Lta has Deen

.o.pr"."d,ffi{?&J 6{?Affi ,np,. - t"t"nesar [,ine

was commissioned on 29.03.2015. Thereafter, HVPNL, Gurfaon

issued the performance certificate for the same to the Responpent

dated 74.06.20\7.

That respondent got the overhead wires shifted underground Et its

own cost and only after adopting all necessary processes and

procedures and handed over the same to the HVPNL and the qame

lx.

Page 12 of 35o6-
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was brought to the notice of District Town Planner vide letter

dated 28.10.2014 requesting to apprise DGTCP, Haryana for the

same. That as multiple government and regulatory agencies and

their clearances were in involved/required and frequent shut

down of HT supplies was involved, it took considerable

time/efforts, investment and resources which falls within the

ambit of the force majeure condition. The Respondent has done its

level best to ensure that the comDlex is constructed in the best

interesl. and safety of the prospective buyers.

That the delay, if any, in the project has been due to the delay in

srant or tne .151Sydv e,q_qy{h, ei{iryetent authorities and

not a,e to "{Sf cie7a1g11ffi tne}Q}"a"",. rr," nrocess of

era n t o r tne $i\{,+.trfr tigf^S?'p ete n t a u tho ri ti es h ad

been beyond qt$gffD--{LYrondenr has made besr

possible endeavo.\aQ$fl1$,rlv6ry stage to diligently foflow

with the coryp*enxlulojthstff $e grncerned approvalS. ln
ta ll K r ]'7 'r

fact, it is in +rAfterfJotdt"+I'pl,r6tt too to complete the
/-\ I lr-\l l/-\n A N,,

project as .&Bz{s,l{.tb;i(Odl I6Jpl,V fr," possession to the

complainant. However, much against the normal practice and

expectations ofthem, at every stage, each division ofthe concelned

authority has taken time, which was beyond normal course and

practice. It is submitted that the construction of the structu{e in

which the apartment is located is complete. It is further submltted

that all the block work and the rypsum has also been complettd.

Page 13 of 35\'-
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complainant making the payment of the due installments amount

as per terms ofthe applicaligqand agreement to sell.

xl1. That the complainants ha, proached this authority with

clean hands r"o 
Tlio$ry

suppressed and concealed the

xl.

Complaint No. 4097 of2019

That the construction of the tower in which the floor is allotted to

the complainant is located already complete and the respondent

shall hand over the possession ofthe same to the complainant after

getting the occupational certificate which the respondents has

already applied for with the concerned department subiect to the

having immense goodwill, comprised of law abiding and peace-

#::HJ[ffiffi',ffiffiff::ill"T.:
,.u"..r ffi J.JRUG t?AJtdheia Atrantis''Riheja

I

Atharva', and 'Raheja Vedanta' and in most of these proJects

large number of families have already shifted after hdving

taken possession and resident welfare associations have feen

formed which are taking care of the day to day needs of the

allottees of the respective proiects.

Page 14 of 35\^-

material facts in the present complaint. The complaint has been
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. That the proiect is one of the most lconic Skyscraper in the

makin& a passionately designed and executed project having

many firsts and is the tallest building in Haryana with highest

infinity pool and club in India. The scale ofthe proiect required

a very in-depth scientific study and analysis, be it earthquake,

fire, wind tunneling facade solutions, landscape management,

traffic management, environment sustainability, services

Thorton Tamasetti (USA) who are credited with dispensing3 Cre

world's best structure such as Petronas Towers [Malaysia),

Taipei 101[TaiwanJ, Kingdom Tower ]eddah [world' tallest

ion buiiding in Saudi Arabia and Arabtec

makers of Burj Khalifa, Dubai (presently tallest in the worldl,

Emirates palace Abu Dhabi etc.

That compatible quality infrastructure (external) was required

to be able to sustain internal infrastructure and facilities for

such an iconic project requiring facilities and service for over

4000 residents and 1200 Cars which cannot be offered for

possession without integration of external infrastructure for

basic human life be it availability and continuity of services in

terms of clean water, continued fail safe quality electricity, fire

Page 15 of 35v
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safety, movement of fire tenders, Iifts, waste and sewerage

processing and disposal, traffic management etc. Keeping every

aspect in mind this iconic complex was conceived as a mixture

of tallest high-rise towers & Iow-rise apartment blocks with a

bonafide hope and belief that having realized all the statutory

changes and license, the government will construct and

complete its part of roads lnd basic infrastructure facilities on

sewerage, water, and electricity supply is beyond the control of

them. Therefore, as an abundant precaution, the respondent

company while hedging the delay risk on price offered made an

honest disclosure in the application form itself in Clause no. 5

of the terms and conditions."\_;;.:X
That the lomDlahantsrrffehlestatelnvestors and thev haveH/l}<Ft<4
booked tllb ilnit iilhfe$di'6ifir iMeuito earn quick profit in

,,-\ 1 :i-\' l.'-\ n 
^ 

I /
a short deridd. ibdAril,jq${Jrfoltbht its calculations have

gone wrong on account of severe slump in the real eltate

market, and they are now raising untenable and illegal ple4s on

highly flimsy and baseless grounds. Such malafide tactics ofthe

complainant cannot be allowed to succeed.

That the construction ofthe tower in which the plot allottqd to

the complainant is located is 50% complete and the respondent

Page 16 of 35\.,.--
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shall hand over the possession of the same to the complainant

after its completion subject to the complainants making the

payment of the due installments amount and on availability of

infrastructure facilities such as sector road and laying

providing basic external infrastructure such as water, sewer,

electricity etc. as per terms ofthe application and agreement to

sell. The photograp owing the current status of the

construction of th hich the unit allotted to the

complaint is lo itted that due to the above-

mentioned beyond the reasonable

control

questio

held lia

unnecessa

nt ofthe township in

ondent cannot be

ent is also suffering

ault on its part. Due to

7.

these reasons face cost overruns without

Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of these undisputed documents and submissions

made by the parties.

f urisdiction of the authorityE.

Page 17 of35\-
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Section 77

10,

B. The authority has complete territorial and subject matter jurisdiction

to adjudicate the present complaint for the reasons given below.

E.l Territorialiurisdiction

9. As per notification no. l/92/2077-ITCP dated 14.72.2077 issued by

Town and Country Planning Departmen! Haryana the jurisdiction of

Haryana Real Estate Regulatory Authority, Gurugram shall be entire

Gurugram district for all purposes..In the present case, the pro.iect in

question is situated within lhe llanning area of Gurugram district.

Therefore, this authority_has complete territorial jurisdiction to deal
,. . : :r ,r ,i :.1

with the present complaint.

E.ll Subiect-matteriurisdiction

Section 11(4J[aJ of the Act, 2016 provides

responsible to the allottee as per agreement for sale. Section 11(4][aJ is

reproduced as hereunder:

G.sE9,
ii1rh" pro^ot"r rhoi! ,

(o) be responsible for qll obligotions, responsibilities and functions
under the provisi'ns'of tlb 4ct or the rules and regulations mode
thereunder or to the ollottees os per the agreement for sale, or to
the association of ctllottees, as the case moy be, till the conveyonce
ofoll the apartments, plots or buildings, as the cose may be, to the
allottees, or the common areas to the ossociation oJqllottees or the
competent authoriry, as the case may be;

Section 34- Functions of the AuthoriAt

344 of the Act provides to ensure complionce oI the obligations
cast upon the promoters, the ollottees and the real estote agents
under this Act qnd the rules and regulations made thereunder.

11. So, in view ofthe provisions ofthe Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-

Complaint No. 4097 of 2019

that the promoter shall be
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compliance of obligations by the promoter Ieaving aside compensation

complainants at a later stage.

12. Further, the authority has no hitch in proceeding with the complaint

and to grant a relief of refund in the present matter in view of the

judgement passed by the Hon'ble Apex Court in Newtech Promoters

and Developers Private Limited Vs State of U.P. and Ors. 2027-2022

(1) RCR (Civil),357 and reiterated i.n case of M/s Sana Realtors Private

Limited & other Vs Union of Iniliii'& others SLP (Civil) No. 73005 of

2020 decided on 72.05.2022wh,erlein it has been laid down as under:

"86. From the scheme of the Act of which q detoiled relerence has
been made and taking note ofpower oladjudication delineated with
the regulotgry authoriE ond adjudicoting officer, whot finally culls
out is that blthough the Act indicqtes the distinct expressions like
'refund', 'interest', 'penalty' and 'compensation', a conjoint reading of
Sections 18 and 19 cleqrly mqnifests thotwhen it comes to refund of
the omount, and interestgn the refund amount, or directing poyment
of interest for delayed delivery ofpossession, or penqlq) and interest
thereon, it is the regulatory auth9 rity which hqs the power to
examine and determinethe outcome ofa complaint. Atthe same time,
when it comes to a que$tion of seeking the relief of odjudging
compensation and interest thereon under Sections 12, 14, 1B ond 1g,

the adjudicating oJficer excluslvely hos the power to determine.
keeping in view the coliective reoding oJ Section 71 reod with Section
72 of the AcL if the adjudication under Sections 12, 14, 18 and 19
other than compensation as envlsaged, if extended to the
adjudicating oJfcer as prayed thot, in our view, may intend to exponcl
the ombit and scope ofthe powers qnd functions ofthe odjudicating
officer under Section 71 and that would be agoinst the mandate of
the Act 2016."

13. Hence, in view of the authoritative pronouncement of the Hon'ble

Supreme Court in the case mentioned above, the authority has the

which is to be decided by the adiudicating officer if pursued by the

Page 19 of 35\.
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F.

74.

Complaint No. 4097 of 2019

jurisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amount.

Findings on the obiections raised by the respondent

F.I. Obiections regarding the complainant being investor.

The respondent has taken a stand that the complainants are investors

and not consumers therefore, it is not entitled to the protection of the

Actand to file the complaintunder section 31 oftheAct. The respondent

also submitted that the pream 'the Act states that the Act is enacted

to protect the interest of of the real estate sector. The

rt the respondent is correct in stating that the Act

is enacted to prot9ffint"\M$rutlr{Q\*,...rl estate sector.

rt is settred ,.ffi(" "t/Xt1ffi\!Q}tr,. preambre is an

introduction of aHtt -f'dlf,li"'firrfll ifBf obiects of enacting a

sratute bur 
", 

,t"\5)\[361ff$ be used to defeat the

enacting provisions oft{fre*1ppprq it is pertinent to note,that

any aggrieved oTI .?tftti.ryty "itn't the promoter if he

contravenes or vil"f"6ilil6lkl; f,lM&. .u1". or regulagons

madethereunde@{g!f+hr{A&d-r{{S{t".,n.,ndcondigons

ofthe apartment buyer's agreement it is revealed that the complainpnts

are buyers and have paid total price of Rs.1,10,35,436 /- towFrds

purchase of an apartment in the proiect of the promoter. At this siage,

it is important to stress upon the definition of term allottee undet the

Act, the same is reproduced below for ready reference:

"2(d) "ollottee" in relation to a real estate project means the person

to whom o plot aportment or building, as the cose may be, has
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been allotted, sold [whether os freehold or leasehold) or
otherwise transkrred by the promoter, and includes the person
who subsequently acquires the said allotment through sale,
transfer or othetwise but does not include a person to whom
such plot, opartmentor building, asthe casemqy be, is given on
rent;"

ln view of above-mentioned definition of "allottee" as well as all the

terms and conditions of the buyer's agreement cum provisional

allotment letter executed between promoter and complainant, they

have crystal clear that it is an allottee[s) as the subject unit a]lotted to

him by the promoter. The cci.tig*tofiirvestor is not defined or referred

-,r;t:.4::|:;in the Act. As per the defi!i!ib.!S.ivq{ Under section 2 of the Act, there

will be "promoter" and "iallolleQ'l and;there cannot be a party having a
,:

status of "investor".Th,.e Mahalashtra Real Estate Appellate Tribunal in

its order dated 29.01.2019 in appeal no.0006000000010557 titled as

M/s Srushti Sdngam Developers Pvt. Ltd. Vs, Sarvapriya Leasing (P)

Lts. And anr. nas \$t3J.[t T"]9l6eY*estors 
is not deflned

or referred in the A}i{h_@Erfion of promoter that the

.:::.,":::: ITlry${s$XKc'iion 
of 

'fhis 
Ac'i ars.

F.rr obiection GigjQ$ffiAh/J,'no w.r.L buyer's
agreement executed prior to comlng lnto force ofthe Act.

15. Objection raised the respondent that the authority is deprived of the

jurisdiction to go into the interpretation of, or rights ofthe parties inter-

se in accordance with the flat buyer's agreement executed between the

parties and no agreement for sale as referred to under the provisions of

the Act or the said rules has been executed inter se parties. The

authority is of the view that the Act nowhere provides, nor can be so

Complaint No. 4097 of 2019
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construed, that all previous agreements will be re-written after coming

into force of the Act. Therefore, the provisions of the Act, rules and

agreement have to be read and interpreted harmoniously. However, if

the Act has provided for dealing with certain specific provisions

/situation in a specific/particular manner, then that situation will be

dealt with in accordance with the Act and the rules after the date of

coming into force of the Act and the rules. Numerous provisions of the

Act save the provisions ofthe agreemen ts made between the buyers and

Complaint No. 4097 of 2019

the agreemen

rn has been u1

n Pvt, ,

"119. Under the provisions of Section 78, the delay in handing over the
possessio, 'would be counted from the date mentioned in the
agreement for sqle entered into by the promoter and the allottee
prior to its registratlon under REp.1.. Under the provisions of RERA,

the promoter is given o fociliry tu revise the dqte of completion of
project and deciare.the some under Section 4. The REF#. does not
contemplate rewrltinij of co\trgct between the flat purchaser ond
the promoter......

122. We have already d$cussed that obove stated provisions ofthe RERA

are not retrosbective in naturi$hey.,\1ay tg some extent be having
q retroactive or quasi retrooctive eJfect but then on that ground the
volidiqt of.the provitions of.REM connot be chqllenged. The

Parliqment is competeni enaugh.'to legislate law having
retrospective or retroactive effect. Alow can be evenframed to alfect
subsisting / existing contrqctual rights between the parties in the
Iarger public interest. We do not hove any doubt in our mind thatthe
REF.e has been fromed in the larger public interest after a thorough
study and discussion mode ot the highest level by the Standing
Committee and Select Committee, which submitted its detailed
reports."

16. Also, in appeal no. 173 of 2019 titled as Magic Eye Developer Pvt, Ltd.

Vs. lshwer Singh Dahiya,in order dated 77 .L2.20L9 the Haryana Real

Estate Appellate Tribunal has observed-

Page 22 of 35
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"34. Thus, keeping in view our qforesaid discussion, we ore of the
considered opinion that the provisions of the Act are quosi
retrooctive to some extent in operation and will be opplicable to the
agreements fqr sale entered into even prior to coming into operation
oftheActwhere the transaction qre stillin the process of completion.
Hence in case of deloy in the oJfer/delivery of possession as per the
terms and conditions ofthe agreement for sqle the allottee shall be
entitled to the interest/delayed possession charges on the
reasonable rate of interest qs provided in Rule 15 of the rules and
one sided, unfair qnd unreqsonable rote ofcompensotion mentioned
in the ogreementfor sole is liqble to be ignored."

17. The agreements are sacrosanct save and except for the provisions

which have been abrogated by the Act itself. Further, it is noted that the
t

agreements have been e manner that there is no scope

left to the allottee to nrg6tiatd hflli oFthe clauses contained therein.

Therefore, ,}," "u,Iffi\charges payabre under

various heads snfl$Ttavaulean iR" "\fr\ t".r. and conditions

of the agreeme[ftt,t'*-$" ["NlF]" the same are in

accordance *,r, \&l(,$1ft .{'.{"Mfled by the respective

departments/com@*g*{yfrot i n co ntraventi on o r

any other Act, rules, statrh$SEXa1(directions issued thereunder

andarenotunreffi&&&m,&
F.III Obiectionlegafdir]g#rPgnielqcglRinfl an arbitration clause

which relEgtttLf+( (ird@ f(flddfo pystem mentioned in
agreement

18. The agreement to sell entered into between the two side on 23.05.2012

contains a clause 14.2 relating to dispute resolution between the

parties. The clause reads as under: -

"AIl or any disputes arislng out or touching upon in relotion to the
terms of this Application/Agreement to Sell/ Conveyance Deed

including the interpretqtion andvalidiry ofthe terms thereofand the
respective rights qnd obligotions of the porties shqll be settled
through arbitration. The orbitrotion proceedings shall be governed
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by the Arbitration and Conciliation Act, 1996 or any statutory
amendments/ mod$cadons thereoffor the time being in force. The
qrbitration proceedings shall be held ot the oJfice of the seller in New
Delhi by o sole orbitrator who sholl be appointed by mutual consent
of the parties. lf there is no consensus on appointment of the
Arbitrator, the matter will be referred to the concerned courtfor the
same. ln case of ony proceeding, reference etc. touching upon the
arbitrator subject including ony oward, the territorial jurisdiction of
the Courts shall be Gurgoon as well as of Punjab and Haryqna High
Court at Chondigorh'.

19. The authority is of the opinion that the jurisdiction of the authority

cannot be fettered by the existence of an arbitration clause in the

clear. Also, section 8B of the Act says that the provisions of this Act shall

be in addition to and not in derogation of the provisions of any other

law for the time being in force. Further, the authority puts reliance on

catena of judgments of the Hon'ble Supreme Court, particularly

in National Seeds Corporation Limited v, M. Madhusudhan Reddy &

buyer's agreement as it
jurisdiction of civil courts

purview of this authority, or

the intention to render such

I Estate Appellate Tribunal. Thus,

is as non-arbitrable seems to be

at section 79 ofthe Act bars the

matter which falls within the

Anr. (2012) 2 SCC 506, wh a$been held that the remedies

provided under the Consumer Protection Act are in addition to and not

in derogation of the other laws in force, consequently the authority

would not be bound to refer parties to arbitration even if the agreement

between the parties had an arbitration clause. Therefore, by applying

same analogy the presence of arbitration clause could not be construed

to take away the jurisdiction of the authority.

20. Further, rn Aftab Singh and ors. v. Emaar MGF Land Ltd dnd ors.,

Consumer cdse no, 707 of 2075 decided on 13.07,2017, the National

Consumer Disputes Redressal Commission, New Delhi (NCDRC) has

held that the arbitration clause in agreements between the
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complainants and builders could not circumscribe the jurisdiction of a

consumer. The relevant paras are reproduced below:

"49. Support to the above view is also lent by Section 79 of the recently
enacted Real Estate (Regulotion and Development) Act 2016 (for short
"the Real Estate Act"). Section 79 ofthe soid Actreads osfollows: -

"79. Bar ofjurisdiction - No civil courtshall hove jurisdiction to
entertoin any suitor proceeding in respectofany motterwhich
the Authority or the odjudicating oJficer or the Appellate
Tribunal is empowered by or under this Act to determine and
no injunction shall be granted by qny court or other authoriEt
in respect of any action taken or to be taken in pursuonce of
ony power conferred by or under this Act."

It can thus, be seen that the said provision expressly ousts the jurisdiction
ofthe Civil Courtin respect ofany matter which the Reol Estote Regulatory
Authoriy, established under Sub-section (1) of Section 20 or the
Adjudicating Officer, appointed under Sub-section (1) ofSection 71 or the
Real Estate Appellant Tribunol established under Section 43 of the Real
Estate Act, is empowered to determine. Hence, in view of the binding
dictum of the Hon'ble Supreme Court in A. Ayyaswamy (supra), the
mqtters/disputes, which the Authorities under the Reol Estate Act qre

empowered to decide, are non-arbitrable, notwithstanding an Arbitrotion
Agreement between the parties to such matters, which, to a lorge extent,
ore similar to the disputes falling for resolution under the Consumer Act.

56. Consequently, we unhesitatingly reject the arguments on behalfofthe
Builder and hold that on Arbitration Clause in the afore-stoted kind of
Agreements between the Complainonts ond the Builder cannot
circumscribe the jurisdiction of a Consumer Fora, notwithstonding the
amendments mode to Section B of the Arbitration Act"

21. While considering the lssue of maintainability of a complaint before a

consumer forum/commission in the fact of an existing arbitration

clause in the builder buyer agreement, th_e hon'ble Supreme Court in

case titled as M/s Emaar MGF Land Ltd. V. Aftah Singh in revision

petition no. 2629-30/2018 in civil appeal no. 23572-23513 of 2017

decided on 70.72,2078 has upheld the aforesaid judgement of NCDRC

and as provided in Article 141 of the Constitution of India, the Iaw

declared by the Supreme Court shall be binding on all courts within the

territory of India and accordingly, the authority is bound by the
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aforesaid view. The relevant paras are of the judgement passed by the

Supreme Court is reproduced below:

"25. This Court in the series ofjudgments qs noticed above considered the
provisions of Consumer Protection Act, 1986 os well as Arbitration Act
7996 and laid down thqt complaint under Consumer Protection Act being
o special remedy, despite there being an orbitration agreement the
proceeclings before Consumer Forum hove to go on and no error
committed by Consumer Forum on rejecting the opplicotion. There is
reason for not interjecting proceedings under Consumer Protection Act on
the strength on arbitration ogreement by Act, 1996. The remedy under
Consumer Protection Act is a remedy provided to a consumer when there
is a defect in any goods or services. The complaintmeans any ollegotion in
writing mqde by a complainont has olso been exploined in Section 2(c) oI
the Act. The remedy under the Consumer Protection Act is confined to
complaint by consumer as dejined under the Act for defect or defrciencies
caused by a service provider, the cheop and o quick remedy has been
provided to the consumer which is the object qnd purpose of the Act as

noLiced above.'
22. Therefore, in view of the above ,j.udgements and considering the

provision of the Act, the authority is of the view that complainants are

well within their rights to seek a special remedy available in a beneficial

Act such as the Consumer Protection Act and RERA Act, 2016 instead of

going in for an arbitration. Hence, we have no hesitation in holding that

this authority has the requisite jurisdiction to entertain the complaint

and that the dispute does not require to be referred to arbitration

necessarily.

Findings on the relief sought by the complainants.

c.I. Direct the respondent to refund of Rs.1,10,35,436/- with
interest @18%o per annum, which amount has been paid by the
complainants to the respondent till date.

In the present complaint, the complainants intend to withdraw from the

project and are seeking return ofthe amount paid by them in respect of

subject unit along with interest at the prescrlbed rate as provided under

G.

23.

\( Page 26 of 35



HARERA
ffiGURUGRAM

section 18(1) of the Act. Sec. 1B(1) of the Act is reproduced below for

ready reference.

"Section 78! - Retvrn of qmount qnd compensation
18(1).lfthe promoter foils to complete or is unable to give possession of
an aportment, plot, or building.-
(a) in accordonce with the terms ofthe agreementfor sale or, as the cqse

may be, duly completed by the date specif;ed therein; or
(b) due to discontinuance of his business as a developer on occount oI

suspension or revocqtion ofthe registrotion under this Actorfor any
other reasotL

he shall be liable on demq allottees, in case the ollottee
wishes to withdraw from thb
remedy available, to return th

ithout prejudice to any other

of thqt apartment, plot,
received by him in respect
case mqy be, with interest

at such rate qs mqy
compensatlon in the n
Provided that whe.8a
project, he shall be poid, bj. th
delay, till the handing over of the possessiotl ot such rote as may be
prescribecl."
(Emphasis supplied)

24. Asperclause4.2 of the agreement to sell dated 1.6.05.20L2 providesfor

handing over ofpossession and is reproduced below:

4.2 Possession Time and Compensation
Thatthe Seller shall sincerely endeavor to give possession ofthe
UniL Lo Lhe purchoser within thirty-six (36) months in respecl

ol'TAPAS lndependent Floors ond forty eight (48) months in
respect |f'SURYA TOWER' fi'om the date ol the execution of
the Agreement to sell and after providing of necessary

infrasrrucLure specially rood sewer &water in the seclor by lhe

Government, but subject to force majeure conditions or any

Government/ Regulatory authoriry's act[on, inaction or
omiss[on and reasons beyond the control of the Seller.

However, the seller shall be entitled for compensation free
grace period of six (6) months in case the construction is
not completed within the timeperiod mentioned above. The

seller on obtqinlng certificate for occupation and use by the

Competent Authorities shall hand overthe Unitto the Purchaser

for this occupation and use and subjectto the Purchaser hav[ng

complied with all the terms and conditions of this applicqtion

Complaint No. 4097 of 2019

,e!!, in this beholf including
I uilder this Act:
$; ii{teitl.to withdraw from the
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form &AgreementTo sell. In the event ofhisfailure to take over
and /or occupy and use the unit provisionally and/or fnolly
allotted within 30 days from the date of intimation in writing
by the seller, then the same shall lie at his/her risk and cost and
the Purchaser shall be liable to compensatlon @ Rs.7/- per sq.

ft. of the super area per month as holding charges for the entire
period of such de\ay..........."

25. At the outset, it is relevant to comment on the preset possession clause

of the agreement wherein the possession has been subjected to

providing necessary infrastructure specially road, sewer & water in the

or omlsslon

and reason bevond the cr *{e drafting of this clause

and incorporation of such conditions are not only vague and uncertain
E.

that even a single default by the allottee in making payment as per the

plan may make the possession clause irrelrrelevant for the purpose of

allottee and the c".rnffifrUffiiffi"goverpossession loses its

meaning. rhe inc$rf1iry $e.Kffi. ,r.""ment to sell by

the promoter is jls( qo eva$e lhda${ity tqwards timely delivery of
I I ri ,i t, t ) /,\

subiect unit and tu?iJV"Ir,L{iru?uLtf il}d #gt t 
"...uing 

after delay

in possession. This is just to comment as to how the builder has misused

his dominant position and drafted such a mischievous clause in the

agreement and the allottee is left with no option but to sign on the

dotted lines.

26. Due date of handing over possession and admissibility of grace

period: As per clause 4.2 ofthe agreement to sell, the possession ofthe

Complaint No. 4097 of 2019
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allotted unit was supposed to be offered within a stipulated timeframe

of 48 months plus 6 months ofgrace period, in case the construction is

not complete within the time frame specified. It is a matter of fact that

the respondent has not completed the project in which the allotted unit

is situated and has not obtained the occupation certificate by May 2016.

However, the fact cannot be ignored that there were circumstances

beyond the control of the resp nt which led to delay incompletion

of the proiect. Accordingly; t case the grace period of 6

months is allowed.

27. Admissibility of ed rate of interest: The

complainants are id by them at the 18%

(1) For n 18; ond sub-
sections. (4) and-(7) of sectio-n 19, the "interest at the rate
prescribed" pllrlt be the Stote Bonk of lndia highest morginal cost
oflending rote +20,6.: '

Provided that in cose the Stote Bonk of India morginol cost of
lending rote (MCLR) is not in use, it shall be replaced by such
benchmark lending rqtes which the State Bank of lndia may fix
from time to time for lending to the general public,

28. The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 ofthe rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is

rate of interest.

project and are s

the subject unit wi

15 ofthe rules. Rule 1

Rule 15.
qnd sub

Complaint No. 4097 of 2019

withdraw from the

by them in respect of

as provided under rule

12, section 1B
1el
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reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all the cases.

29. Consequently, as per website of the State Bank of India i.e.,

https://sbi.co.in. the marginal cost of lending rate [in short, MCLR) as

on date i.e., 28.02.2023 is 8,70o/o. Accordingly, the prescribed rate of

interest will be marginal cost of lending rate +20lo i.e. , tO.7Oo/o.

30. 0n consideration ofthe circu the documents, submissions and

based on the findings of th garding contraventions as per

provisions of rule 28(1), s satisfied that the respondent

is in contravention o By virtue ofclause 4.2 of

the agreement

16.05.201 2, the

within a period

agreement which

concerned, the same

en the parties on

was to be delivered

execution of buyer's

far as grace period is

e reasons quoted above.

Therefore, the due date of handing over of possession is L6.11.2016,

31. Keeping in view the fact that the allottee/complainants wish to

withdraw from the projeat and demanding return of the amount

received by the promoter in respect of the unit with interest on failure

ofthe promoter to complete or inability to give possession ofthe plot in

accordance with the terms of agreement for sale or duly completed by

the date specified therein. The matter is covered under section 18(1) of

the Act of 2016.

ssion of the subiect

is allowed
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32. The due date of possession as per agreement for sale as mentioned in

the table above is

and 28 days on the date of filing of the complaint. The authority has

further, observes that even after a passage of more than 2.9 years till

date neither the construction is complete nor the offer of possession of

the allotted unit has been made to the allottees by the respondent

/promoter. The authority is,of4!g view that the allottees cannot be

expected to wait endlessly for taking possession of the unit which is

allotted to them and for which they.hiv.Q paid a considerable amount of

money towards the sale consideration. It is also pertinent to mention

that complainants have paid almost 9B% of total consid eration till 2 016.

Further, the authority observes that there is no document place on

record from which it cach it can be ascertained that whether the respondent

has applied for occupation c(lation certificaate/part o(occupation certificate or

HARERA
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what is the status of construction of the project. In view of the above-

mentioned fact, the allottee intends to withdraw from the project and is

well within the right to do the same in view of section 18(1) of the Act,

,a I20t6.

33. Moreover, the occupation certificate/completion certificate of the

project where the unit is situated has still not been obtained by the

respondent /promoter. The authority is of the view that the allottee

cannot be expected to wait endlessly for taking possession of the

allotted unit and for which he has paid a considerable amount towards

the sale consideration and as observed by Hon'ble Supreme Court of

w Page 31 of 35
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India in lreo Grace Realtech PvL Ltd. Vs, Abhishek Khanna & Ors.,

civil appeal no. 5785 of2019, decided on 77.07.2027

"..,, The occupation certifrcate is not avqilable even qs on date, which

cleqrly qmounts to deficiency of service. The allottees cqnnot be

made to wait indefinitely for possession ofthe aportments allotted
to them, nor can they be bound to tqke the apqrtments in Phase 7

of the project......."

34. Further in the ludgement of the Hon'ble Supreme Court of India in the

cases of Newtech Promoters and Dev.elopers Private Limited Vs State

of 11.P. and Ors. (supra) ,,il*Sqed in case of M/s Sana Realtors

& others SLP (Civil) No.

. it was observed

25. The unqualiJied right of the allotteg lo seek,refund referred Under

Section 1B(1)@) ond Section 1e61 ol rne Act is not dependent on

ony contingencies or stipulations thereof. lt appears that the

legislature hos ionsciously providedthis rightofrefund on demond os

an unconditionql absolute rightto the allottee, if the promoterfails to
give possession of the aportment, plot or building within the time

stipulated under the termf of the agreement regardless ofunforeseen

events or stay orders ofthe Court/Tribunal, which is in either way not

interestfor the period of deloy till handing over possession at the rate
prescribed."

35. The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2076, or the rules and

regulations made thereunder or to the allottee as per agreement for sale

under section 11[4)(a). The promoter has failed to complete or unable

to give possession ofthe unit in accordance with the terms of agreement

Privdte Limited & other Vs

\,--
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for sale or duly completed by the date specified therein. Accordingly,

the promoter is liable to the allottee, as the allottee wishes to withdraw

from the project, without prejudice to any other remedy available, to

return the amount received by him in respect of the unit with interest

at such rate as may be prescribed.

36. Accordingly, the non-compliance of the mandate contained in section

1L (4J (a) read with section 18(1) ofrthe Act on the part ofthe respondent

is established. As such, the cor ilts are entitled to refund of the

entire amount paid by them atthem at the prescribed rate of interest i.e,, @

10.7 0o/o p.a. (the State Bank.o

2 017 ibid.

Complaint No. 4097 of 2019

€.35:;
G. Il Direct the respondent to pay a sum of Rs.5,00,000/- to the

complainants towar hysical and mental hardship.
G.III Direct the respondent to pay a sum of Rs.1,00,000/- to the

complainants.,tory4r.dq the cost of litigation.
37. The complainants aie Seeking above mentioned relief w.r.t.

compensation. Hon'ble Supreme Court oflndia in civil appeal nos. 6745-

67 49 of 2021 titled as M/s ivewtech Promoters and Developers PvL

Ltd. V/s State of IIp & Ors. (supraJ, has held that an allottee is entitled

to claim compensation & Iitigation charges under sections 12,14,18 and

section 19 which is to be decided by the adjudicating officer as per
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2077 from

the deposite
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section 71 and the quantum of compensation & litigation expense shall

be adjudged by the adiudicating officer having due regard to the factors

mentioned in section 72. The adjudicating officer has exclusive

jurisdiction to deal with the complaints in respect of compensation &

Iegal expenses. Therefore, the complainants are advised to approach the

adjudicating officer for seeking the relief of litigation expenses.

Directions of the authority

Hence, the authority he order and issues the following

directions under section ct to ensure compliance of

obligations cast upo nction entrusted to the

authority under s mqit

l. The respo

i.e., Rs.1,1.0,

with interest a

of the Harvana Rea

it fr

refund the amount

complainants along

rescribed under rule 15

on and Developmentl Rules,

te of each payment till the actual date of refund of

ll. A period of

nount.

ays is given to the respondent to comply with the

directions given in this order and failing which legal consequences

would follow.

iii. The respondent is further directed not to create any third-party

rights against the subject unit before full realization ofthe paid-up

amount along with interest thereon to the complainants and even

if, any transfer is initiated with respect to subject unit, the
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receivables shall be first utilized

complainants.

39. Complaint stands disposed of.

40. File be consigned to registry.

Complaint No. 4097 of 2019

for clearing dues of allottee-

Member
Haryana Real Esta

Datedt 28.02.2023

Authority, Gu

GURUG

m
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