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HARERA

= GURUGRAM

Complaint no. 3400 of 2020 and 19 others

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Order pronounced on: 07.02.2023
NAME OF SPLENDOR LANDBASE LIMITED
THE BUILDER
PROJECT NAME SPLENDOR TRADE TOWER Appearance
CR/3400/2020 Shri Parasram Industries Pvt. Ltd. V/S Splendor Sh. Chaitanya
Landbase Limited Singhal
Sh. Ravi Aggarwal
CR/4199/2020 Shri Parasram Industriesuhi. Ltd V/S Splendor Sh. Chaitanya
Landbase Limitec Singhal
A SR Sh. Ravi Aggarwal
CR/4218/2020 | Shri Parasram Industrié ate | i ited V/S Splendor | Sh. Chaitanya
La_ db i Singhal
s | ) Sh. Ravi Aggarwal
CR/4226/2020 | Shri Parasramfnﬂ% njl ited V/$ Splendor | Sh. Chaitanya
f e ﬂt Di “ ¢ Singhal
[ rd sialy” \ D\ Sh. Ravi Aggarwal
CR/4227/2020 | Shri Faraﬁn%n; y‘:dustnés Pri'mta Limited W/ kzndnr Sh. Chaitanya
| Landbase Limited Singhal
Sh. Ravi Aggarwal
CR/4383/2020 | Shri Par l‘@l LnduS!ﬂes'Pri?ate imited Uji’?:ﬁpfbndur Sh. Chaitanya
5& |,Pmi d | Singhal
Sh. Ravi Aggarwal
CR/4384/2020 | Shri Parasraz‘q uf”a IPri /S Splendor | Sh. Chaitanya
hn’;‘tgll;aé‘é mTted . Singhal
Sh. Ravi Aggarwal
CR/4388/2020 | Shri Parasram Industries Prwa_te Lim[‘tegd V/S Splendor | Sh. Chaitanya
; Lgyp"d ' Singhal
8 . Sh. Ravi Aggarwal
CR/4389/2020 | Shri Parasram In ustnes Prwate Limited V/S Splendor | Sh. Chaitanya
l%nﬂléase Limited Singhal
Sh. Ravi Aggarwal
CR/4425/2020 | Shri Parasram Industries Private Limited V/S Splendor | Sh. Chaitanya
Landbase Limited Singhal
Sh. Ravi Aggarwal
CR/4426/2020 | Shri Parasram Industries Private Limited V/S Splendor | Sh. Chaitanya
Landbase Limited Singhal
Sh. Ravi Aggarwal _
CR/4452/2020 | Shri Parasram Industries Private Limited V/S Splendor | Sh. Chaitanya
Landbase Limited Singhal
Sh. Ravi Aggarwal
CR/4453/2020 | Shri Parasram Industries Private Limited V/S Splendor | Sh. Chaitanya
Landbase Limited Singhal
Sh. Ravi Aggarwal
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CR/4468/2020 | Shri Parasram Industries Private Limited V/S Splendor | Sh. Chaitanya
Landbase Limited Singhal
Sh. Ravi Aggarwal
CR/4471/2020 | Shri Parasram Industries Private Limited V/S Splendor | Sh. Chaitanya
Landbase Limited Singhal
Sh. Ravi Aggarwal
CR/4472/2020 | Shri Parasram Industries Private Limited V/S Splendor | Sh. Chaitanya
Landbase Limited Singhal
Sh. Ravi Aggarwal
CR/4474/2020 | Shri Parasram Industries Private Limited V/S Splendor | Sh. Chaitanya
Landbase Limited Singhal
Sh. Ravi Aggarwal
CR/4475/2020 | Shri Parasram Industries P}'_jw_ e Limited V/S Splendor | Sh. Chaitanya
Landbmmtmd Singhal
L B4 Ty Sh. Ravi Aggarwal
CR/4696/2020 | Shri Parasram Industries Private Limited V/S Splendor | Sh. Chaitanya
is5e Lin Singhal
Sh. Ravi Aggarwal
CR/1533/2021 Sh. Chaitanya
Singhal
Sh. Ravi Aggarwal
CORAM: P
Shri Vijay Kumar Goyal |\ ¥ % | Member
Shri Ashok Sangwan "‘L\& 9 Member
Shri Sanjeev Kumar Arora . | Member

~ ORDER

1. This order shall w bl{dl}:hg:‘}(j complaints titled as above filed
before this authority under section 31 of the Real Estate (Regulation
and Development) Act, 2016 (hereinafter referred as “the Act”) read
with rule 28 of the Haryana Real Estate (Regulation and Development)
Rules, 2017 (hereinafter referred as “the rules”) for violation of

section 11(4)(a) of the Act wherein it is inter alia prescribed that the

promoter shall be responsible for all its obligations, responsibilities
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and functions to the allottees as per the agreement for sale executed
inter se between parties.

2. The core issues emanating from them are similar in nature and the
complainant(s) in the above referred matters are allottees of the
project, namely, ‘Splender Trade Tower’ situated in sector-65,
Gurugram being developed by the same respondent-promoter i.e.,
Splender Landbase Limited. The terms and conditions of the builder

buyer’s agreements that had bgen executed between the parties inter

se are also similar. The ﬁfi':: '_m.'*_nf the issues involved in all these

cases pertains to failure on-t . pa}i—'ﬁt.ﬂf the respondent/promoter to
deliver timely pussessmn 05 ’&e u;hq._g m qgestmn seeking award of
delayed passessmﬂ éharges-, ﬁemand of. eracmr cation charges, sale
deed handling qﬁgng@s mamtenanﬂe char,ges,.VAT and firefighting

sw-l F"I"

charges etc. e ]

3. The details of the cumplan}ts reply status, unit numbers, date of

agreement, due date of pﬂ“ssessmn, offer of possession and relief

sought are given in the tabul%? fom‘fibefgw'

-1;.'_‘

PROJECT NAME Splenqa-:-r Trade Toﬁ.ﬂé;

=
Possession Clause D: 3 mrﬂmm the date of execution of Agreement

In All Complaints - e A

Offer of Possession: 21.09: Eﬁ{ﬁj?a{b‘?rﬁ'nay- ?Il\egaﬂil?xyte Respondent but it’s not a
formal offer letter] ' :

Occupation certificate: 14.09.2016

Sn | Com. No. Reply Apartme | Date of Due date Offer Relief
Title status nt/ Unit Agreement | of of Sought
DOF No/plot possession | possession

no.
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3400,/2020 Received on | Unit no 15.05.2010 | 15.05.2013 | Noformal offer | -Possession
Shri 04.12.2020 | 55, [as per page of possession -DPC
parasram Ground 50 of -Withdraw
industries floor complaint) TC- 31,42,400 | chargeson
pvt. Lid. 5A 640 sq. ( as per BBA on | account of
V/S Splendor ft. (as per page no. 52 of | changeover of
landbase Itd. page 51 of complaint) electric supply
D.O.F. AP-29,01,008 | from 11 KVto
27.10.2020 (as per pageB8 | 33 KV.
of complaint) -Withdraw sale
deed handling
charges.
-VAT
-IFM5
_Common area
2 charges
419972020 Received on - No formal offer | Possession
Shri 08.02.2021 of possession DPC
parasram Withdraw
industries charges on
pvt Ltd. ‘-1.,.“ TC- 38,50,660 | account of
V/S Splendor Fi AP-33,79,352 changeover of
landbase Itd. N |": A (as per page 8 | electric supply
D.O.F. \ " of complaint) from 11 KV to
11.12.2020 \ 33KV,
Withdraw sale
deed handling
o charges.
4218/2020 14.052010 | No formal offer | Possession
Shri as per page of possession | DPC
parasram 53 of Withdraw
industries | | com plﬁlnt 1% P charges on
pvt Lud. 8| B _‘y‘ > Y 4 TC-38,96,200 | account of
V/S Splendor gy \ ¥ / AP-34,31,216 | changeover of
landbase Itd. s . (as perpage8 | electric supply
D.O.F. of complaint) from 11 KVto
11.12.2020 33KV,
Withdraw sale
deed handling
charges.
4226/2020 Received on™ | |U ' No formal offer | Possession
shri 0302292171103 X | of possession | DPC
parasram I round Withdraw
industries floor complaint charges on
pvt Ld. SA 785 sq. TC- 38,65,840 | account of
V/S Splendor ft. (as per AP-34,05,284 changeover of
landbase Itd. page 54 of (as per page 8 | electric supply
D.OF. complaint of complaint) from 11 KV to
11.12.2020 ] 33KV,
Withdraw sale
deed handling
charges.
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4227/2020 Received on | Unit no 14.05.2010 | 14.05.2013 | No formal offer | Possession
Shri 0B.02.2021 | 02, (as per page of possession DPC
parasram Ground 53 of Withdraw
industries floor complaint) charges on
pvt Ltd. SA 785 5q. TC- 39,26,560 | account of
V/5 Splendor ft. (as per AP-34,05,284 changeover of
landbase Itd. page 54 of (as perpage8 | electric supply
D.O.F. complaint of complaint) from 11 KV to
11.12.2020 ) 33KV,
Withdraw sale
deed handling
charges.
4383/2020 Received on | Unit 14.05.2010 | 14.05.2013 | No formal offer | Possession
Shri 02.02.2021 | no.07, as per page of possession DPC
parasram Ground 53 of Withdraw
industries ﬁgm?lpi:_lt charges on
pvt. Led. ~ g TC-39,11,380 | account of
V/S Splendor . S AP-34,57,148 | changeover of
landbase Itd. S PRE N (asper page 8 | electric supply
D.O.F. i hYL’ of complaint) from 11 KV to
14.12.2020 dl N 33KV
v b Withdraw sale
iy N AN deed handling
] T charges.
4384/2020 " 14.05.2010 ‘*iﬁsj!m No formal offer | Possession
Shri asperpage | | 1”5 \ of possession | DPC
parasram 534 Withdraw
industries Q. " charges on
pvt. Ltd. ¥ TC- 39,06,320 | account of
V/5 Splendor i é AP-34,29,262 changeover of
landbase ltd, g’ (asperpage8 | electric supply
D.O.F. I ;,J’ ol i of complaint) | from 11 KV to
11.12.2020 | F_hp,w ) 33 KV.
\) Withdraw sale
R’“.G deed handling
h"‘r charges.
4388/2020 Receiv n =yl 4. jﬁl% #4.&%(? 13 | Noformal offer | Possession
Shri 01.02.2 Eg( E erpage [ ' of possession DPC
parasram Y Withdraw
industries ccrm Ialm charges on
pvt Ld. Y TC- 39,97,400 | account of
V/S Splendor \_‘:7, \ 71X #-\ ; / | AP-34,56,204 | changeover of
landbase Itd. page (asperpage 8 | electric supply
D.O.F. cumplaint of complaint) from 11 KV to
14.12.2020 33 KV,
Withdraw sale
deed handling
charges.
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4389/2020 Received on | Unit no 14.05.2010 | 14.05.2013 | No formal offer | Possession
Shri 01.02.2021 | 012, as per page of possession | DPC
parasram Ground 53 of Withdraw
industries floor complaint charges on
pvt Ltd. SA 810 sq. TC- 39,31,620 | account of
V/S Splendor ft (as per AP-3439788 | changeover of
landbase Itd. page 54 of (as perpage 8 | electric supply
D.OF. complaint of complaint) | from 11 KV to
14.12.2020 ) 33 KV.
Withdraw sale
deed handling
charges.
4425/2020 Received on | Unit no 15.05.2010 | 15.05.2013 | No formal offer | Possession
Shri 02.02.2021 | 34, as per page of possession DPC
parasram Ground 53of Withdraw
industries charges on
pvt. Lid. TC-37,29,220 | account of
V/5 Splendor AP-33,92,897 | changeover of
landbase Itd. (as per page 8 | electric supply
D.O.F. of complaint) from 11 KV to
15.12.2020 33KV
Withdraw sale
deed handling
charges.
4426/2020 Mo formal offer | Possession
Shri of possession DPC
parasram Withdraw
industries charges on
pvt. Ltd, TC- 42,25,100 | account of
V/5 Splendor AP-39,29,371 changeover of
landbase Itd. {as per page 8 | electric supply
D.O.F. of complaint) from11 KV o
17.12.2020 33 Kv.
Withdraw sale
deed handling
charges.
13 | 4452/2020 No formal offer | Possession
Shri of possession DPC
parasram Withdraw
industries charges on
pvt. Ltd, TC-42,04860 | accountof
V/S Splendor AP-38,97,995 changeover of
landbase Itd. (as per page 8 | electric supply
D.O.F. complaint of complaint]) from 11 KV to
14.12.2020 ] 33 Kv.
Withdraw sale
deed handling
charges.
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4453/2020 Received on | Unit 15.05.2010 | 15.05.2013 | No formal offer | Possession
Shri 03.02.2021 | no.54B, as per page of possession DPC
parasram Ground 53 of Withdraw
industries floor, complaint charges on
pvt. Ltd. SA 675 sq. TC- 28,89,260 | account of
V/5 Splendor ft. (as per AP-3054,442 | changeover of
landbase itd. page 54 of (as per page 8 | electric supply
D.O.F. complaint of complaint) from 11 KV to
15122020 ) 33KV.
Withdraw sale
deed handling
charges.
4468/2020 Received on | Unit no 54 | 15.052010 | 15.05.2013 | No formal offer | Possession
Shri 08.02.2021 |C as per page of possession | DPC
parasram Ground 5_3 of Withdraw
industries charges on
pvt. Ltd. TC- 33,44,660 account of
V/s Splendor AP- 3359654 | changeover of
landbase Itd. [as perpage B | electric supply
D.OF. of complaint) | from 11 KV to
15.12.2020 33KV
Withdraw sale
deed handling
charges.
4471/2020 No formal offer | Possession
Shri of possession DPC
parasram Withdraw
industries charges on
pvt Ltd. TC- 2489520 | accountof
V/S Splendor AP-23,73,677 | changeover of
landbase ltd. (as per page 8 | electric supply
D.OF. of complaint) from 11 KV to
15.12.2020 33KV
Withdraw sale
deed handling
. charges.
447272020 nmmﬁ Unitno @Jg g ‘Lm Eﬁﬂli No formal offer | Possession
Shri 03.02.2 of possession DPC
parasram o I'.l'uunﬂ Withdraw
industries o, | flogr_ L‘u;np_laipt charges on
pvt. Ltd. i %ﬁu U ( \j TC-26,31,200 | account of
V/S Splendor aﬁ 7 1 \ !"“\ l AP-24,41,857 | changeover of
landbase Itd. page 54 of (as per page 8 | electric supply
D.O.F. complaint of complaint] from 11 KV to
14.12.2020 ) 33 KV.
Withdraw sale
deed handling
charges.
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4474/2020 Received on | Unit no 05.06.2010 | 05.06.2013 | Noformal offer | Possession
Shri 01.02.2021 | 123,1% as per page of possession DPC
parasram floor, 47 of Withdraw
holding pvt. SA 960 sg. | complaint charges on
Ltd. ft. (as per TC- 44,64,000 | account of
V/S Splendor page 54 of AP-44,67,476 | changeover of
landbase Itd. complaint (as per page 8 | electric supply
D.O.F. ) of complaint) | from 11 KV to
17.12.2020 33KV,
Withdraw sale
deed handling
charges.
4475/2020 Received on | Unit no 05.06.2010 | 05.06.2013 | No formal offer | Possession
Shri 03.02.2021 | 124, as per page of possession DPC
parasram Withdraw
industries § ljli{lt charges on
pvt Ltd. ot =) TC-51,84,750 | account of
V/S Splendor T AP-51,95,758 | changeover of
landbase Itd. R i (as per page 8 | electric supply
D.O.F. I ,‘:.L\‘ of complaint) from 11 KV to
15.12.2020 [ .y 33KV,
g l_*_ A, (4\ Withdraw sale
o, e N AN deed handling
- : . charges.
4696/2020 | Receiv 1 <) 4.05.2010 '1@31_]13 No formal offer | Possession
Shri 01.02.2p2] as per page of possession DPC
parasram Withdraw
industries charges on
pvt. Ltd. TC-39,61,980 | accountof
V/S Splendor AP-33,63.666 | changeover of
landbase Itd, (as per page 8 | electric supply
D.OF. of complaint) from 11 KV to
17.12.2020 33 KV.
Withdraw sale
deed handling
charges.
1533/2020 No formal offer | Possession
Somya Goyal of possession DPC
V/S Splendor Withdraw
landbase Itd. charges on
D.O.F, TC:25,30,000/- | account of
18.03.2021 AP: changeover of
24,08,087 /- electric supply
from 11 KV to
33KV,
Withdraw sale
deed handling
charges

The aforesaid complaints were filed by the complainants against the

promoter on account of violation of the builder buyer’s agreement

executed between the parties inter se in respect of said units for not
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handing over the possession by the due date besides delay possession
charges and in addition, independent issues have been raised and
consequential reliefs have been sought.

The delay possession charges to be paid by the promoter is positive
obligation under proviso to section 18(1) of the Act in case of failure of
the promoter to hand over possession by the due date as per builder
buyer's agreement.

It has been decided to treat the said complaints as an application for
non-compliance of statutaryf‘ﬁblganﬂns on the part of the
: Eﬁ% section 34(f) of the Act which
mandates the authnm’)ﬁ ta 31:5!.11‘2 cqmpd'iam:e of the obligations cast
upon the prnmcters,thp alloﬂeas aaﬂ the. real estate agents under the

Act, the rules an gulannns mmie therﬁ&sdﬁr
The facts of all t mplémﬁ ﬁd by ;lrbhe Fcﬂﬁplamantj allottees are
also similar in @Etdtge Out

f]’te ahéve'mentmned cases, the
particulars of leadq‘c\h@f { "_4[11[1{"@36 ‘5} ;Jnal no. 1 titled as Shri
Parasram Industries ‘Pn,?ﬁ l;imifﬂ'l:l?“w M/s Splender Landbase
Private Limited are being, aken into consideration for determining the
rights of the algtlges qua possession, delay possession charges,
electrification cha?ges ! r'fa:ges viz [GST\ ﬁpd‘ VAT etc, advance

maintenance charges and holding charges etc

promoter/respondent in

Unit and project related details

The particulars of unit details, sale consideration, the amount paid by
the complainant, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

CR/3400/2020
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S.No. | Heads Information
1. Project name and location Splendor Trade Tower, Sector 65,
Gurugram.
2, Project area 2.708 acres
3 Nature of the project Commercial complex
4. DTCP license no. 104 of 2008 dated 15.05.2008

License valid/renewed upto

14.05.2018

Name of licensee Splendor Land Base Ltd.
5. HRERA registered/ nnt-r—egistérad Not Registered
6.
page 46 of complaint)]
y round Floor
e 51 of complaint]
8. i
9, ™ . ft. (super area)
I )‘[aé,p final reminder letter dated
Og;ﬂllﬂ at page 103 of
bcof plaint]
10. 25.04.2008 L
11.
12, Payment p@ U P L ( F} %h ctmn linked payment plan
ge 67 of complaint]
13. Total consideration as per payment Rs.31,42,400/-
plan at page 67 of complaint
14. Total amount paid by the

complainant as alleged by the
complainant

Rs.29,01,008/-
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15. Due date of delivery of possession as | 15.05.2013
per clause 11 (D) of the said
agreement i.e, 3 years from the date
of signing of this agreement
[Page 57 of complaint]
16. Date of offer of possession to the | Not Offered Yet
complainant
17. Occupation Certificate 14.09.2016
. [page 95 of complaint]
18. | Completion Certificate | 21.06.2018
i [Page 97 of complaint]

10.

"

,i f
N 45 { P\
Facts of the cnmplﬁé N ‘\"*

The complamant_ g__tg mbmitted as un'der

That on 25/04/ 4 mal ﬁzmultiple commercial
unit i.e. shops ( tgu‘@i avipgt y IJ@ n the project of the
respondent namely, ”ﬁp}ehdar Trade Tﬁwar"‘"s:tuated in Sector-65
Gurugram. '--a.,‘;.‘. E ReGY

That on 25. 042?031, a bu:i&e‘r"ﬁf@gr agreen']ent with regard to the
allotted unit was Q{%ufed#)&twge& ﬂlepafties As per that agreement
the cumplmnant{,was aupﬂad 20 commercial units i.e. shops in all
namely-G-48 G-3, 647, G-6, 67,614, G-15, G-17, G-18, G- 19, G-20,
G-21, G-22, G-23, G-24, G-44, G-27, G-26, G-31, G-30 for a basic sale
price (BSP) of Rs. 4910/- per square feet. As per the builder buyer
agreement, the respondent promised to deliver the possession of
booked units within a period of 3 years from the date of builder buyer
agreement which comes out to be 25/04/2011. Further, it was agreed

upon that in case the respondent failed to handover possession within
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¥l

12,

13.

HARERA

the given time frame, then an amount of Rs. 25/- per sq. ft. of the
super area per month of the allotted unit would be payable by the
respondent to the complainant as compensation for delayed
possession.

That in the month of May 2010, the respondent approached the
complainant and told that due to changes in the sanctioned plans,
building plans and other lay-out plans of the project, the original
builder buyer agreement emgag between them could not be

-i.-J-"' }
i

honoured. The respundent render and return the existing

j‘,l_':;_ - ..._,:.-.h

builder buyer agreements &ffdﬂ}gu provide “revised builder buyer

agreement”, 1_‘
i fr
That on ZBKDSXZM bla ‘l'hm faith surrendered the

original builder buyer agreement with the respondent. But, the

respondent very cleverly took the old builderbuyer agreement with it
\ uy

G nts’ C nin @}te of possession and
an

4kl’@_ 3 years (i. gﬂtg delivery of possession
from 2011 to 2013). The. resfmndent made alterations in the date of

possession in th ment only to avoid its
liability on accuuHAﬁEHtAs which were fixed at
Rs. 25/- per sq. ft. per, month. Thus, the complainant has been cheated
and defrauded l:;ji"the"'féspondent. The res’pﬁndent has neither any

and issued new

extending it to fu

right and authority to change the layout of the sanctioned plan, nor it
could change the allotted unit numbers.

That on 07.11.2011, the complainant visited the site of the project
“and was surprised to find out that only excavation work was
complete and foundation work had started. The construction work

was only in its initial stage. The respondent had to give possession of
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14.

15.

16.

HARERA

shops in the March 2011 whereas the construction work of the project
had only started at that time.

That the respondent continued to make unjustified demands without
completing the required stage of construction and on continuous
follow ups, every time, the respondent made false promises to
complete in further six months but no reasonable justification was
given for delay. On visiting the project site, the complainant found that
despite the escalators and. _l;ﬂ:_npt mstalled the respondent had

Ta o

wrongly demanded anothefqt' talr

: claiming that air conditioning
has been done. Even thquﬁ ﬁté"’#ald stage was not achieved, the
complainant had ma 'fth&' payments to. avoid any controversy. It was

1 : !
ajv( .;Qﬂﬁst 2
dent 'was not. able' to ‘complete and install
escalators. A |

"t;!“
That till date, the i\ @ﬁam of Rs. 29, 01,008/-
out of which a m:lipr:p of pa has been made during the

shocked to note

schedule, the r

period, the respondent cla&ns to be “Force Majeure Period”. The
respondent did m mp f the prevailing force
majeure cnndiﬁuzgntAnf% } ﬁﬁmemﬁ.

That the respondent had arbitrarily reduced thearea of the shop from
640 sq. ft. to 55754 f‘ffllh percentage of terms, the area of shop has
been reduced by 13%. Due to reduction in area of shop, the basic sale
price get reduced from Rs. 31, 42,400/- to Rs. 27, 34,870/- However,
the complainant had paid a total sum of Rs. 29, 01008/- to the

respondent. Therefore, the respondent is liable to refund the excess

amount paid by complainant. However, on the contrary, the
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17.

18.

HARERA

respondent is wrongly demanding payment of Rs. 4,703 /- on account
of “Net BSP receivable” which is totally wrong.
That as per the BBA, the respondent is only empowered to collect
charges on account on building insurance, IFMS (interest free
maintenance security), sale deed handling charges, common area
maintenance charges, however no charges on account of electricity
electrification charges, firefighting chares are mentioned in the BBA.
That the complainant msated,th’?tﬂpi;‘ect “Splendor Trade Tower” and
found a large number of ‘?%hﬁ tions
plan. The floor plan of hui{ldbﬂ‘gzl ac
different from acmelﬁisgiiff;ge.-gpﬁjmgn area and entrance have been
encroached and Fﬁgﬁgﬁem_mc?\g@g and IDFC Bank. The
fictitious plot n "rlﬁé"s haﬁg Bégﬁ;--cireatédffﬁr both the banks for
addresses. As p ﬁ&é floor pian annexed to BBA, the last shop in the
corner was no. 17./However S| er the act al site, the fictitious unit
no’s have been cre ed whi al‘i uWﬂlﬁB, 18C, 18D and all
these 4 units have beém‘gtﬁén WBaﬁksnn lease by the respondent.
Apart from these,other co . 0;1 ‘eas,of the building have also been
qi(‘o% _‘ﬁgeiﬁq&ﬁ!‘&_nm as on today have

i
been annexed with the complaint. The commoh passage at the first

hed with the buyer's agreement is

floor in splendor trade tower has been blocked from both sides, as
such there is no proper fire exit. The only access route to first floor is
escalator. There has been a great level of changes in Building Plan and
alteration in the number of assets after obtaining the “occupation
certificate”. The respondent is wrongly charging common area
maintenance bills from the complainant and all other allottees for the

Common Area encroached and rented by respondent banks
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HARERA

Relief sought by the Complainant;

19. The complainant has sought following relief(s):

20.

21,

I. Pay DPC (delayed possession charges) from due date of
possession i.e. March 2011 till the handing over of possession

ii. Withdraw the common area maintenance charges till the time
possession is given

iii. Withdraw arbitrary charges on account electrification charges,
firefighting charges, prope

iv. Withdraw VAT charges i e'due date of possession of project
was the year 2011 prfgr 1;0.‘1:11& cnrn]ng of VAT in force.

v. Direct the ;ﬂsgb t Iw‘ t[uash the one-year advance

majntenancv?égﬁlfes R&%ﬁiﬁ?- xg
vi. Settle the ac;d’unts ine respél’,t of \@hnp and refund the
amount due%a,,ﬂfe complainant,

On the date d?{ ﬁew% htl Jgrﬂ;gt}ty explained to the

respundent/prumotef*@g%t e contraventions as alleged to have
been committed in relation to-seetion 11(4) (a) of the Act to plead

guilty or not to pl%%ﬂ I L | 3 L
Reply by the respﬁht’epﬂ ’ S *"DANA/

The respondent has cuntested the cnmplalnt by way of reply on

7 tax; sale deed handling charges.

the following grounds:

That the present complaint is not maintainable before this Hon'ble
Authority as the project in question “Splendor Trade Tower” located at
sector-65, Gurugram is not an ongoing project. The occupation
certificate of the said project had been received on 14.09.2016 i.e.,
much before the RERA Act came in force.
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23.

24,
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That while the respondent was undertaking the construction of the
said project in the month of July 2010 and was in full swing, Delhi and
the NCR region experienced unprecedented rainfall which continued
throughout the months of August and September 2010. This led to
heavy flooding in the surrounding areas of the project site and heavy
inflow of water into the basement shaft, constructed on the project
site, and the inflow of water brought with it huge amount of
slush/soil, which in turn filled up to above 5 meters height from the
basement raft casted in the I}{a{mntplt

That the respondent had

Iy “informed about above force majeure
condition prevention tb l:j‘be cnmplainant vide various communications
including annexurg P-8, The above force maieH,re prevention caused a
delay of one yea §j;nx in the c ?’@ﬁthe said project. A set
of 31 photographs'refle ng] hu‘gx‘s{:ran damages occurred to the
respondent’'s bu tﬂﬂg\l dqe tn Furrenmai &nc,l continued excessive
rainfall, prolonged ac nbf W U /

That within a period o mﬁf’nh?ﬁ/estart of construction as
stated above, th&:._ragpuuden.lt- was.forced. to stop construction of the
subject project ?’fné itsng fault ,as per directions of Deputy
Commissioner, Qﬁr don fin jpursuance of an forder passed by the
Hon'ble High Caurt SfPun]ah & Haryana in a Civil Writ Petition
No.10787 of 2011 in which the respondent was also unnecessarily
impleaded as party. The respondent had strongly contested the said
petition and ultimately, the Hon'ble High Court had passed judgment
in its favour. The above said writ petition was though abuse of process

of law as observed by the Hon'ble P & H High Court in its judgment but
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26,

27,

28.
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in view of interim order passed by it, the respondent was forced to
stop construction altogether for almost four months.

That despite above mentioned and other force majeure preventions
faced by the respondent, the project was completed in March 2014,
and it applied for grant of its Occupation certificate on 17 April 2014.
That the respondent further sent various emails and letters dated
21.03.2016, 21.09.2016, 04.10. 2016, 05.09.2017, 03.10.2018,
27.12.2019 and 17.02.2020 :esﬁ&mvely to the complainant to clear
the outstanding dues and to eﬁgentecunveyance deed in its favour in

That due to cunﬁgﬂi’ng | l"epeawd tnd dﬁf@erate defaults of the
complainant as demonstrated Hbﬂ‘r’-&; the r groq.dent was constrained

r&#celﬁ/gn #at ﬁB.DjB@[zﬁ of all shops/units in
the said project and nequeslzfng it interalia to pay the outstanding
dues and complete tQ:f.rrevggtp;attan formalities and take possession of

the said units within a‘pﬂf@ g{ﬁh‘;ﬁﬁw failing the allotment of the
said units/shops EDE %anq;cqn:alledamtha&t any further notice and

;E@rﬂeﬁ, after ﬁ@m;ﬂgg earnest money and
interest on dela pe q\ﬁ?ﬂ loss in terms of the
y@rm lffg 77 NV .

space buyer agreemen

to issue notices

the amount wou

That despite issuance of the aforesaid various letters and
communications issued by the respondent to the complainant from
time to time requesting it to pay the dues, complete the registration
formalities and take possession of the unit allotted to it in the said
project, this Hon'ble Authority on the application dated 14.09.2021
filed by the complainant in the captioned complaint (Annexure A/14
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30.
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to the said application @ page nos52-55) vide which the complainant
had challenged the said notice for cancelation dated 30.08.2021 and
sought interim stay under section 36 of the RERA Act against the
respondent restraining the respondent from cancelling the booked
units of the complainant and further sought directions from this
hon’ble authority to withdraw the “Cancellation Notice” dated
30.08.2021, in the order dated 15.09.2021 passed on the said
application had observed thair "I& ;s strange that the promoter has

issued offer of possession fefﬁer"*fﬂ' w very running manner and has not
made offer of possession in a ﬁmm? manner which could prove the offer

of possession in a p g{:ﬂh ter’.
unit buyer, they hq{% receive

%1‘3 ' e that as alleged by the
he c d&ﬁ )ssession letter and it is

&aﬁs .':hat they have come here for grant of delayed

. i
n Cl& l&nﬁl % y tioned above and as a

consequence of the».@&:er ntellatmn .and" II}"{EI‘ITIS of the said space
buyer agreement, the r@@deﬁ vide létter dated 27.07.2022 had
issued refund chgj tu h&f@@ima}maft% deduction / forfeiture
of earnest money and’ e@ﬂm&s curred By it towards losses and

expenses caused to the respondent, in terms of article C.3 of the
woo! 1 AN ALY

one of the main

possession charg .'ﬁ'l :

Hence, under the

subject space bu}r\EF';greemenf
All other averments made in the complaint were denied in toto.

Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can
be decided on the basis of those undisputed documents and written

submissions made by the parties.

Jurisdiction of the authority
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The authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint(s) for the reasons
given below:

F.l Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
the Town and Country Planning Department, the jurisdiction of
Haryana Real Estate Regulatory Authority, Gurugram shall be entire

Gurugram district for all pu};poﬁw office situated in Gurugram. In
the present case, the project inque

n is situated within the planning
area of Gurugram dlsptﬂkétﬂ"l'hena{ure‘ ‘this authority has complete

territorial ]urisdictgp"q"ﬁ /de‘% wi’fh ﬂﬁ*pf%@t‘cumplaints

u:} f 837
FIl  Subject nrﬁf jurisdiction

Section 11(4)(a) of: he Act 3016 pmwdes that the promoter shall be

responsible to th @o a@*"’i{“?’“ﬁ? sale. Section 11(4)(a)

is reproduced as hekéﬁl ‘

|
Section 11(4)(a) o iy

Be responsible lo d functions under the
provisions of ti %d& thereunder or to
the allottees e “orto the association of

allottees, as the case mq;r b'!. EIH tﬁ! vgwm;e of all the apartments,
plots or bm!n‘mg: as the case may be, to the allottees, or the common
areas to the assac!at?bn of allottees or the competent authority, as the
case may be;

Section 34-Functions of the Authority:
34(f) of the Act provides to ensure compliance of the obligations cast

upon the promoters, the allottees and the real estate agents under this Act
and the rules and regulations made thereunder.

So, in view of the provisions of the Act of 2016 quoted above, the

authority has complete jurisdiction to decide the complaint(s)
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regarding non-compliance of obligations by the promoter leaving
aside compensation which is to be decided by the adjudicating officer

if pursued by the complainant at a later stage.
Findings on the objections raised by the respondent

G.10Objection regarding untimely payments done by the
complainant

36. It has been contended that the complainant made default in making
payments and as a result therepf t;w respondent had to issue various
reminder letters. Clause 3 0 m\r@wers agreement provides that
timely payment of mstalm,emﬁ:ueln 'ﬁ’lﬂ essence of the transaction, and

the relevant clause 15rgpfﬁw heh?y
‘5" 73

-T:'.'l:::"'_:‘*i‘iﬂ- q{. 1:-“ E
%

.r"

“3. Time is of e

‘Timely Paymentsof all amaums prpaqthw ent, payable by the
Purchaser(s) shall Be the ess nc‘maf this @gm?rﬁn; If the Purchaser(s)
neglects, omi " are -or fm : far mgy rﬂ:sq:p sg,ha;saever to pay to the
Seller any of al r'at nd charges due and
payable by the r{s under' nd conditions of this
Agreement or by r ‘t“dmg ege@" or If the Purchaser(s) in any
other way fails to perfor(ﬁ “comply or observe any of the terms and
conditions herein contained within the time stipulated or agreed to, the
Seiler / EﬂnﬁH b to cancel / terminate this
Agreement forthw ﬁ{ﬂ LE% ﬂnﬂ or amounts paid
upto the : Maq-sar and_ Non-Refundable Amount. The
Seﬂer,*’Canﬁrmrg; isniot under- any: ﬂbﬁgatfan to send reminders for
the payments to be made by the Purchaser(s), as per schedule of

payments and for the payments to be made as per demand by the
Seller/Confirming Party.”

37. At the outset, it is relevant to comment on the said clause of the
agreement ie, "3 TIME IS OF ESSENCE" wherein the payments to be
made by the complainant had been subjected to all kinds of terms and
conditions. The drafting of this clause and incorporation of such

conditions are not only vague and uncertain but so heavily loaded in
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favor of the promoter and against the allottees that even a single
default in making timely payment as per the payment plan may result
in termination of the said agreement and forfeiture of the earnest
money. Moreover, the authority has observed that despite the
complainant being in default in making timely payments, the
respondent did not exercise its discretion to terminate the buyer’s
agreements prior to 30.08.2021 and whereas the due date for

completion of the project ami uffer of possession of the allotted unit
was 14.05.2013.

G.II  Objection regarding ju ion of authority w.r.t. buyer’s
agreement exe‘éatéc[ hﬂarto mming into force of the Act

Another cnntentmp gf the mspandgm Tsil‘h:a{ authurity is deprived of
the jurisdiction t § F‘ltﬂ the interp;;e‘tatmh ﬁ‘f. or rights of the parties
inter-se in accnrdaﬁ.‘ce with the flat buyel’s agreement executed
between the partws;and nﬁ agreemalt for sale as referred to under the
provisions of the A\\iq j sfju fgs’ ha$ ‘been executed inter se
parties. ‘?h;- - ;- ~ﬁ‘j/

The authority is of the view ?hat the A Act nowhere provides nor can be

so construed th % P%ﬁgﬂﬁq aﬁ‘ee@@tts ugl! be re-written after
coming into fnrce,efxtye Act, F‘herefu!ge\tl)e provisions of the Act, rules

and agreement }rave to he read and mterpreted harmoniously.
However, if the Act has provided for dealing with certain specific
provisions/situation in a specific/particular manner, then that
situation will be dealt with in accordance with the Act and the rules
after the date of coming into force of the Act and the rules. The
numerous provisions of the Act save the provisions of the agreements

made between the buyers and sellers. The said contention has been
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upheld in the landmark judgment of Neelkamal Realtors Suburban

Pvt. Ltd. Vs. UOI and oOrs, [2018(1) RCR (Civil) 298] which provides as
under:

“119. Under the provisions of Section 18, the delay in handing over the
possession would be counted from the date mentioned in the
agreement for sale entered into by the promoter and the allottee
prior to its registration under RERA. Under the provisions of RERA,
the promoter is given a facility to revise the date of completion of
project and declare the same under Section 4. The RERA does not
contemplate rewriting of contract between the flat purchaser and
the promoter.... T

122, We have already discussed Hﬁ;_qgmve stated provisions of the RERA
are not retrospective i r}-:._:_f ey may to some extent be having

validity of the pro ions . af; be challenged. The

Parliament s ‘competent  enot; o, legislate law having

retrospective or retroactive effect. A Jql;g[‘qzan be even framed to
s

affect subsis, ‘existing contractual'rig between the parties in
the large c interest. We do not h doubt in our mind
that the as beepfra e la blic interest after a
thorough study and’discussion made_at the highest level by the
Standing| Committee and Select Committee, which submitted its
detailed 2 | y
39. Further, in appeal | .-.’;5?%&2014’}9 Qtlﬁd gsiﬂﬁgk Eye Developer Pvt.
B Sl o XY
Ltd. Vs. Ishwer Singh Ddhiya;in.ordér'dated 17.12.2019, the Haryana

Real Estate Appeite,ﬂ'ﬁ_ unif_,alls%()bs;eryed as under -

il

i~ f e B £ 'S
“34. Thus, keepin fﬂ':t view: our aforesaid discussion, we are of the
consider inion.... fi_‘ﬁ“wP avisigns, of .the Act are quasi
J"Ef.?‘ﬂﬂfﬂ < v ﬂrjtll ] ; a (@ e 7
eeme or-sale' e ered” ir even | 0 Ci i

HUTECITIEN LY

completion. Hence in case of delay in the offer/delivery of
possession as per the terms and conditions of the agreement for
sale the allottee shall be entitled to the interest/delayed possession
charges on the reasonable rate of interest as provided in Rule 15 of
the rules and one sided, unfair and unreasonable rate of
compensation mentioned in the agreement for sale is liable to be
ignored.”

40. It is not disputed that occupation certificate of the project was
received on 14.09.2016 by the promoter. There is an email dated
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21.09.2016 on the file addressed to one Mr. Manish Ji and all respected
investors intimating about receipt of occupation certificate of the
project and requesting them to clear the dues immediately. A copy of
the same was admittedly sent to the complainant. But whether that
document can be treated as an offer of possession of the allotted unit.
The answer is in the negative. Thus, the communication issued in this
regard cannot be said to be valid offer of possession of the allotted
unit. However, the campleunn pégtiﬁqgte of the project was admittedly
received on 21.06.2018. So, :as‘ﬁé;- lahe ratio of law laid down in the

Court in case of Naw@kga@@wp(e Limited Vs State of U.P
& Ors.,, 2021-2022(1)RCR(€)357, the same would be treated as an

ongoing project as.per the provisions of section 3(1) of the Act 2016.
Though the occ Qn c ﬁca u[f ?er&c; was received before
the Act of 2016 Eflé m apeﬂatlbn I.'snnfe of it provisions are
retroactive or quasi retroactive in effect‘and the jurisdiction of the
authority on that ETWEEWEM the project being on
going one. So, th glehadﬁaqcad m,thjs rggard on behalf of the
promoter is devo ofm‘er‘i’t M

Then the agreempﬁts are $a£msanct save and except for the provisions
which have been \'brngated by tﬁe Act itself. i‘urther it is noted that
the builder-buyer agreements have been executed in the manner that
there is no scope left to the allottee to negotiate any of the clauses
contained therein. Therefore, the authority is of the view that the
charges payable under various heads shall be payable as per the
agreed terms and conditions of the agreement subject to the condition

that the same are in accordance with the plans/permissions approved
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by the respective departments/competent authorities and are not in
contravention of any Act/ statutory provisions and are not

unreasonable or exorbitant in nature.
Findings on the relief sought by the complainant

The complainant is an allottee of above-mentioned units agreed to be
sold to it vide buyers’ agreements dated 14.05.2010, 15.05.2010 and
05.06.2010 respectively for dtfferent amounts detailed in those
documents. The due date fo‘p m|

T T

tion of the project and handing

over possession of the allnttégm ,yas agreed to be 3 years from the
date of buyer's agregmépts and whir:h comes to be 14.05.2013,

15.05.2013 and \{ is pleaded by the
complainant tha _gaﬁst tha'a‘ﬁﬁﬁed it

) had already paid
substantial amount_ ut the respandent-bmldlﬁr falled to complete the

EE af;f& mts The occupation
was eceived i 016 and an intimation
was given to the mm‘p&mtan-3~1-.09.2{}11‘.6f35king it only to clear the
dues for taking possession."itled to-sending a letter dated 07.03.2019

by the complain?.l_' @;ﬂ' H% tpbffer possession of the

allotted units an se"i:tiement u?‘accnunts But it replied to that letter

on 29.04.2019 claiming h:q have offered possession on 21.09.2016
itself.

project and offi

It is pertinent to mention here that when the complainant visited the
project, it found a number of variations and alterations in the building
plan besides some common areas being encroached upon leading to
filling of the complaint seeking possession of the allotted units, delay

possession charges and other reliefs.
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44. But the case of respondent as set up in the reply is that after

45,

completion of the project on 14.09.2016, its completion certificate has
been received on 21.06.2018. Moreover, after receipt of occupation
certificate of the project, the possession of the allotted unit was offered
to the complainant on 21.09.2016 who undertook to take its
possession and confirmed the same vide email dated 07.06.2017. But
despite repeated reminders/ notices, the allottee failed to take
possession. Even prior to thatghg-ljfg??ndent-builder vide letter dated

- f_"}lr-_‘,-.-'

04.09.2014 sent an lnumﬁoﬁ"ﬁ;ﬂﬁé complainant for fit outs for

L T

number of reminderpﬁaﬂ_f tiges,i:he complainant failed to clear the
dues and take pfaj‘%}ﬂaﬁ @%{gﬁ%&uﬁd&ﬁi\ssued a notice dated
30.08.2021 for céﬁl{ﬁtiun 'é_nf the .a-lldil;ed f}:ﬁf after expiry of 15 days.
Though the cunipgjﬁant {:liaiier;ged that act of respondent, and the

authority issued n'interir ;de j-:"l_.é" _,—.-'l but it did not pass

any specific order

Ining it as perthe pr

Act of 2016. So, in ﬁéﬁé‘ﬁlﬂﬁﬁ;f .ﬁrda?,-'ﬁxé"respnndent again issued a
letter dated 2?.0ﬁm- -;fﬁsﬁ;‘xlear the dues as per
buyer ‘s agreement & loresultsleading to issuance of notice of
cancellation on 30.08.2021, ultimately cancellation of the allotted units
and issuing a cheque for a refund of the remaining amount.

During the pendency of the complaint, the complainant filed an
application challenging the cancellation of the allotted unit vide letter

dated 30.08.2021 and the authority vide its ordered dated 15.09.2021

passed an order detailed as under:
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“Certain controversial issues have been brought on record and the matter was argued by
both the parties:

i) Occupation certificate of the project was received on 14.09.2016 of Splender Trade
Tower. However, the CC of the project has been received on 21.06.2018.

ii) It is strange that the promoter has issued offer of possession letter in a very very
running manner and has not made offer of possession in a formal manner which could
prove the offer of possession in a patent manner.

iii) As per the provisions of the Act, after the receipt of occupation certificate the builder
is duty bound to make offer of possession within two months by giving an opportunity to
the complainant to clear all his dues pending.

iv) It is strange that as alleged by the unit buyer, they have not received the offer of
possession letter and it is one of the main reasons that they have come here for grant of
delayed possession charges.

v} It has been brought on record by the counsel for the buyer that the respondent has
issued them cancellation notice and direction should be given to respondent that till the
pendency of this complaint, the cancellation will be held in abeyance. Direction issued.
The respondent shall refrain from canremnF rhe unit till the finality of the complaint.”

7
( i}:n’rﬂ{i PpﬁZl but on that date and

Though the matter wag,adj 1
i eqﬁgaﬁ%\zm V/s Simmi Sikka
and Anr. Benrirypci‘lépeai no. 128 RERA —:Abp#af-:?s 2021, the case
was adjourned sﬁm die. H@weven on the basis of an application dated

30.08.2022, the ‘Lei Vi edi' bsq»ﬁl'tgf?ﬁthunty wherein it is

pleaded the d»es;pih~ : W{}Zl passed by it, the
respondent cancelled the «allotment of the unit vide letter dated
29.07.2022. So, es nt of the unit with a
direction to hanﬂ&ﬁﬁ% proceedings be also
initiated against &m bqiljiﬁ'r

The issue for consideration before the authority is as to whether the

in view of pende

iy

cancellation of allotment dated 30.08.2021 issued by the respondent
to the complainant is wrong and illegal. The authority is of view that
when the first notice of cancellation of the allotted unit was ordered to
be stayed vide its order dated 15.09.2021 and that order was still in
operation till the pendency of complaint, the respondent was not

legally competent to issue second notice of cancellation i.e

'
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29.07.2022 of the same subject matter and sent the remaining amount
to the allottee by way of an account payee cheques. Though it is
pleaded on behalf of respondent that the authority refrained it from
cancelling the unit till the finality of the complaint, but it has not
passed any such restraint order as provided under section 36 of the
Act against the respondent. But the plea advanced in this regard is
without any basis. When the authority vide its order dated 15.09.2021

restrained the respondent from cancelling the allotment of the unit

torder is taken by the developer then

o ,' ‘.; .'x':
that is violation of the ﬂl‘_@lﬂl‘&‘ ;'ﬁggaythurlty and can't hold ground
legally. So, on this sole grmmd,the noticeofcancellation of the allotted

unit is liable to be sebaside. "o \Q.\
It has come in thy en submissions of, the ‘respondent that after

then if any action contrary t‘? |

— il B i =
completion of lhp;jqrbject; it applied for its e€cupation certificate on
17.04.2014 but the'Sanje could not be granted due to pendency of an
| | { = W

i 1 I O
appeal and which k&&g d;“ZW{]‘q-.EUIG and leading to
- — .20

issuance of nccupatiuﬁ"‘ﬁe__ | -_atefaﬁ'-a‘}** 16 by DG, TCP Haryana.
Moreover, the respondent has'already intimated about the possession
of the unit to the %réamﬁngﬁme;gmaﬂ dated 21.09.2016 and it failed
to respond, clear,the dues and come forward for taking possession of
the allotted units.. "Eﬁeii'i:lésbit’é a number of reminders and notices of
termination, the allottee failed to respond leading to issuance of notice
of termination dated 30.08.2021 and the same reiterated vide notice
dated 29.07.2022. But the pleas advanced in this regard are devoid of
merit. Though, there is nothing on record to show that either any offer
of possession of the allotted unit was made to the complainant on the

basis of occupation certificate dated 14.09.2016 but, the respondent
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send an email dated 21.09.2016 offering possession of the allotted unit
to all the allottees of the project. Though that mail was addressed only
to Mr. Manish Aggarwal w.r.t. his unit and with a copy to other
allottees including the complainant but, that document can be termed
as offer of possession of the allotted unit to the complainant followed
by letter dated 16.02.2019 terming it as a reminder of offer of
possession of the allotted unit. Though it is pleaded that possession of
an allotted unit has to be made fhrgugh a proper document in writing

on the basis of occupation certificate and that was made in the case in

_: b %,

hand after receipt of occug ation certi ficate of the project vide email

dated 21.09.2016. S 4;&% cﬁlhplﬁnaﬁt, ;avould be entitled to delay
possession chargEf Qﬁfhfé aﬁqﬂed unit upto 21 09.2016 plus 2 months
ie,21.11.2016 ﬁ-,!ﬁf'sﬁe due date ufwssesgq%iae., 15.05.2013.

Delay Possession Charges = = = |
In all the complaints; the allottee intends to continue with the project

and is seeking é@)ﬂ ss‘&m }bﬁrgas /as provided under the

proviso to section 13[“}«1 of” a-ﬂw, 5&;‘@@@ 18(1) proviso reads as

under:

"Section 18 Mﬂﬁ.ﬁnﬂaﬁmn&
18(1). If the p@i fﬂ.’)ﬂp mmm :!a"‘!‘:rtafﬂp'lto give possession of

an apartment, Iding, —

---------------------------

Provided that where an allottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of
delay, till the handing over of the possession, at such rate as may be
prescribed.”

50. Clause D of the space buyer’s agreement provides the time period of

handing over possession and the same is reproduced below:

"D. Possession
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The Developer shall endeavor to complete the constuction of the Said
Office/Retail Space/Unit within a period of three years from the date of
execution of this Agreement subject to timely payment by the Allottee of
sale price, stamp duty and other charges due and payable according to
the Payment Plan applicable to him/her/it or as demanded by the
Developer and subject further to force majeure. The Developer on
obtaining certificate for occupation/completion and use from the
competent autherity shall hand over the Office/Retail Space/Unit to the
Allottee for his/her/it occupation and use subject to the Allottee having
compiled with all the terms and conditions of this Agreement. In the event
of his/her/its fare to take over or occupy and use the Office/Retail
Space/Unit allotted within thirty (30) days from the date of intimation in
writing by the Company, then-the Allotee shall be deemed to have
possession of his/her/its Office/Retail Space/Unit (hereinafter referred to
as "Deemed Possession") and the same shall lie at his/her risk and cost
and the Allottee shall be liable to pay to the Company holding charges
@Rs.25- print of the sup use or Rs. 50/- per sq.ft. of the
super area of the Re @a ; ]

Purpose par month;
(Emphasis squ__ F 4

51. The authority h gm ! thr;:rii-gh:the possession clause of the buyers
agreement. At &::3 tset,r.i{?s{é%t\:i%
possession claus @%Faigrqpnmnt‘wmreﬁlmp possession has been
subjected to all kﬁg_ﬂgﬁlﬁ errps ﬁtdtﬂaﬁhﬁh}f of this agreement and
the complainant not- é@@rp}? L )d'er any provision of this
agreement and in complianee ‘withall provisions, formalities and

documentation a p&esgﬁbeﬂby the promoter. The drafting of this
i .;LL 'I: th ..:i-.:L.-'.l i N
clause and incorporation_of such conditions is not only vague and
rgg\ 1) cle ‘ /h TR A ,? i ,
uncertain but su&xﬁb io"i 2d in favour of the promoter and against

the allottees that even a single default by the allottees in fulfilling

ment on the pre-set

formalities and documentations etc. as prescribed by the promoter
may make the possession clause irrelevant for the purpose of allottees
and the commitment date for handing over possession loses its
meaning. The incorporation of such clause in the buyer’s agreement by

the promoter is just to evade the liability towards timely delivery of
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subject unit and to deprive the allottee of his right accruing after delay
in possession. This is just to comment as to how the builder has
misused his dominant position and drafted such mischievous clause in
the agreement and the allottee is left with no option but to sign on the
dotted lines.

Admissibility of delay possession charges at prescribed rate of
interest: The complainant is seeking delay possession charges. The
proviso to section 18 of theA ot pr yvides that where an allottee does
not intend to withdraw fl’" i:ﬁ’,}_{;ﬁfﬁ}ect he shall be paid, by the
promoter, interest for evg;ar-%’naﬁﬂwaf,\delay, till the handing over of

_,H;@;ﬁ‘p}&@nhed and it has been
' ysfﬂf‘tﬁa rules. Rule 15 has been reproduced as

Rule 15. lﬁnj to section 12,
section 18 ) n (7) of section
19]

(1)  For thé ﬂ&hpthﬁe af provisa to seetmnc 12; section 18; and
sub-sections (4] ; J, the "interest at the rate
prescribed” shall be 'mghest marginal cost of

lending rate +2%.:

Provided t ca S&: ‘“E’an% marginal cost of
lending m%ﬁgﬁ ﬁunf?ﬂ ga ?;%repfaced by such
benchmark ° g rates which the State Ban af India may fix
from time to time for a‘bn#fng to'the ngeitr

The legislature in'its \hitc'ln}n‘m thé"éubbrch é legislannn under the

provision of rule 15 of the rules, has determined the prescribed rate of

possession, at such
prescribed under )

under:

interest. The rate of interest so determined by the legislature, is
reasonable and if the said rule is followed to award the interest, it will
ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India i.e,

https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
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on date i.e, 07.02.2023 is 8.60%. Accordingly, the prescribed rate of
interest will be marginal cost of lending rate +2% i.e., 10.60%.

The definition of term ‘interest’ as defined under section (za) of the Act
provides that the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest which
the promoter shall be liable to pay the allottee, in case of default. The

relevant section is reproduced below:

“(za) "interest" means the: rmn}" interest payable by the promoter
or the allottee, as the caﬂa n

Explanation. —For the purp
(i) the rate of mrere.';tx

Jq—ﬂf this clause—
"M:‘e from the allottee by the

promoter, in default, sh:ﬂﬁ. e equal to the rate of
interest whigh the promote _' to pay the allottee,
in case ﬂf u A ES &

(ii) the inte .pb.‘e"!wthz pivbmuter Me allottee shall be

from th te the promoter received the amount or any part
thereo tf.'f“ e date the amount ar thqreaf and interest

thereon isa nde a : er by the allottee to
the pr b{ attee defaults in
paymen th 0 Ithed
Therefore, interest.on ;tht ‘delayed payments from the complainant
shall be charged at- tha prrespﬁbed rate ie, 10.60% by the

respondent}prnrg 1 %ﬁhis;h%sgmbe%s Is‘é:emg granted to him in
sio B

case of delayed harges.

H.II Decreas&\lﬁlr rm‘ea

[ - L
'L_..- ../I\\.J I|I".. ¥ |

It is contended that the respondent has reduced the super area of the
subject unit of the complainant without giving any formal intimation
to, or by taking any written consent from it. The said fact has not been
denied by the respondent in reply. The authority observes that the
said decrease in the area has been as per clause C1 of the buyer’'s

agreement. The relevant clause from the agreement is reproduced as

under: -
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“C. Terms and conditions of allotment

However, in case of any major alteration / modification resulting in
more than 10% change in the super area of the Office/Rental Space
Unit or manual change in the specifications of the Office/Retail
Space/Unit, change in flooring, change in floor plans, any time
prior to and upon the grant of occupation/completion certificate,
the Developer shall intimate to the Allottee in writing of the
changes thereof and the resultant change, f any, in the Price of
Office/Retail Space(s)Unit to be paid by him/her/it and the Allottee
agrees to inform the Developer in writing his/hers consent or
objections to the changes withi, \thirty (30) days from the date of
such notice failing whiclr. he Allottee s
his consent to all the rﬁ 1 ‘modifications. If the Allottee
writes to the Developer withi v thirty (30) days of intimation by the

Developer indicating. his. | qg}mcﬁpﬂgtfabj&cﬁons to such
alterations/mo 18, vesuiting iin iore, than 10% change in
the super areg'c ge in floor plar shange in flooring, then

the aﬂn.':meqf._iﬂiaﬂ'be deemed to be cancelled and the Developer
shall refund the/ensure money. received fram the Allottee. The
Allottee agreesithat any incregse or reduction.in the super area of

the Office/ @;?’.' Space(s)/Unitshall be payal {}Preﬁtndabfe..,"
On perusal of rec the res u;ﬂe it redueed more than 10% of the
fhe above-ric

area of the shops ﬁ\ qﬂﬁed complaints. There is
nothing on the record tu‘éhdium,befﬁre reducing the super area of
the allotted unit, Hﬂﬁe 'Piﬁiﬂgﬁwﬁiven to the allottee or
his consent in th 3 gﬁ?d”‘iv s taken. S% 'és'peg'the above-mentioned
term and cundiﬁbns;égf ,allqti-n;ent, the respondent-builder is liable to
refund the amount taken in excess of the allotted area to the

complainant
H.III  Maintenance Charges

The complainant has pleaded that the respondent also imposed
common area maintenance charges of Rs, 3,57,289/- upto February

2019. The respondent in this regard took a plea that maintenance
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charges were duly agreed upon by the complainant at the time of
booking and the same was incorporated in the buyer’s agreement, The
undertaking to pay the above-mentioned charges was
comprehensively set out in the buyers’ agreement. In this context, the

following clause of the buyer's agreement is noteworthy:

"8. The Developer shall undertake the maintenance of the Complex and the
common areas in addition to upkeep of plant and machinery. The Developer (s
authorized to nominate any third-party agency to undertake the maintenance of
the Complex and the common areas including insurance, etc. All costs, expenses,
charges etc. shall be paid by the Allottee to the extent of his share.”

G
The authority is of view th"é{‘a _"?mndent is right in demanding

4k
A 1
ot val e

maintenance charges at the rates preseribed in the buyer's agreement

at the time of offer ut:gus _,:.: lon: H I'_"a!.’;gg{e respondent shall not
demand the '-:.: ice charges " \an one year from the
X >

- - HAHS \ ¢
allottee even in/ those cases whetein no' spetific clause has been

prescribed in thé {ﬁ'g@ement or where the maintenance charges has
L\ z.k' ! | I- 4 F Ay
been demanded ‘@r ore than a jyear. ﬂ-;@n;ever, while discussing
L & i nh _! o 4
above, it has been ‘hg[d hat the gﬂsseés_lon"of the allotted unit was
offered to the comptaiﬁaﬁt;pfn 21:09.2016 on the basis of occupation

certificate dater:El 92016." S0y the gommon area maintenance
charges would i Lﬁ%ﬁl&imt to the respondent
builder at the agTéedJ’?tes with effect from'21,14.2016.

H.IV VAT charges

Itis contended on behalf of complainant that the respondent raised an
illegal and unjustified demand towards VAT. It is pleaded that the
liability to pay VAT is on the builder and not on the allottee. But the

version of respondent is otherwise and took a plea that while booking

the unit as well as entering into space buyer agreement, the allottee
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agreed to pay any tax/ charges including any fresh incident of tax even
if applicable retrospectively.

The liability to pay Value Added Tax by the builder as works
contractor has clearly been settled by the Hon’ble Apex Court in M /s
Larsen and Toubro Limited Vs State of Karnataka (2013) 46 PHT
269 (SC) wherein it was held that the builders/developers etc.
engaged in the activities of the construction of building, flat and
commercial properties are cuver&d under the definition of “works
' é}"ax as per applicable laws of the
na V, “Act, 2003 (herein after referred
as HVAT Act) r/w dewna -{C&lhé Added Tax Rules further clarified
that the agreemqm;g antemﬂ mth prospective buyers for sale of
constructed ﬂats! ﬁ ents or urJ;er huil&mks by builders and/or

developers ama@:;t to transfér of prnperty of goods involved in the
execution of awo

C qga be subjected to VAT.
The Govt. of Ha WE Mun Department vide

notification no. S.0. ‘ : M;zﬂaafs,m’/zom dated 12.08.2014
provided a lump-sum scheme in respect of builders/developers which

was  further faée,{l‘dﬁl i wldﬁe ;-,ﬂhﬂﬂ'lﬂi!; notification  no.
23/H.A.6/2003/5:60/2015 dated 24.09.2015 according to which the
builder/developer can opt for this scheme w.e.f. 01.04.2014. Under the

contract” and are liable to pEy

state. The provisions of Ha

above scheme, a developer had an option to pay lump sum tax in lieu
of tax payable by him under the Act, by way of lump sum tax calculated
at the compounded rate of 1% of entire aggregate amount specified in
the agreement or value specified for the purpose of stamp duty,
whichever is higher, in respect of the said agreement. The

builder/developer opting for this scheme here-in-after shall be
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referred to as the ‘Composition Developer’. This scheme remained in
force till 30.06.2017. But the developer builder who did not avail
benefit of composition scheme under the above mentioned Act then, in
such a situation, the amount of VAT on the allotted unit would be

chargeable from the buyer/prospective buyer on furnishing proof of
its deposit with the department.

H.IV Electrification charges

The promoter cannot charge eléctrification charges from the allottee
while issuing offer of possession: letter of a unit even though there is
any provision in the bqﬂdﬁﬁ% agreement to the contrary.
However the alluneyﬁfabfﬁ ta,%zz"reasonable sum for providing

electricity /meter c;ﬁargas etéiito be paid to the concerned authorities.
HV Interest li!p%e?ﬂaintepcam:e Security gﬁ\m

It is held that the p;amnter may be alluw&d tn collect a reasonable
amount from the allou;ge under the head “IFMS". However, the
authority directs ﬂi?lt\“{@.ﬂi'ﬂnmter gnp%bﬁalways keep the amount
collected under this head-in a sep‘a'rate bank account and shall
maintain that ac% negul ly ina v&q& tra’rm;:arent manner. If any
allottee of the pro ec'% requzresﬂ:h?ﬁ Prumot&r to give the details

{J lit)l_ﬂﬁ IFMS" ﬁméunt lanjé: the interest accrued
thereon, the promoter must provide details to the allottee. It is further

regarding the a

clarified that out of this IFMS/IBMS, no amount can be spent by the
promoter for the expenditure it is liable to incur to discharge its

liability and obligations as per the provisions of section 14 of the Act.

H.VI Administrative charges
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The registration of property at the registration office is mandatory for
execution of the conveyance (sale) deed between the developer
(seller) and the homebuyer (purchaser). Besides the stamp duty,
homebuyer also pay for execution of the conveyance/sale deed. This
amount, which is given to the developer in the name of registration
charges, is significant. The authority considering the pleas of the
developer-promoter directs that a nominal amount of up to
Rs.15000/- can be charged by the'promoter - developer for any such
expenses which it may havé-'i'ncui-'l"ed'fnr facilitating the said transfer
as has been fixed by the DTP office_in this regard. For any other
charges like inmdemiscﬂlaﬂ@us’ an;} of like nature, since the
same are not de and no qa&ntdm is" specified in the BBA,

therefore, the samgj:mnut be charged,
{ Y ' - |

HX Holding ﬁrkegﬂi 1f h ll ! ,J-.;

The allottee has vaisn cha!l&nged the authority of the respondent
builder to raised demg\\tgy ‘way-of bgh;mg charges on the ground
that since the project is intamplef‘aaan'ﬁ' the offer of possession in not
lawful. On the &rﬁrm‘y, the: respondent submitted that all the
demands have been strictly raised as per the terms of the flat buyer’s
agreement, UNRU\ZIKAIV

After considering the rival contentions advanced, it is observed that
this issue has already been settled by the Hon'ble Supreme Court vide
judgment dated 14.12.2020 in civil appeal no. 3864-3889/202,
whereby the Hon'ble Court had upheld the order dated 03.01.2020
passed by NCDRC, which lays in unequivocal terms that no holding
charges are payable by the allottee to the developer.

Directions of the authority
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69. Thus, due to the above-mentioned findings on various issues and

discussion above, the authority hereby passes this order and issues

the following directions under section 37 of the Act to ensure

compliance of obligations cast upon the promoter as per the function

entrusted to the authority under section 34(f):

i.

il

jii.

iv.

The cancellation of the allotted unit vide letters dated 30.08.2021
and 29.07.2022 respectively is set aside being illegal and the unit
is being restored to its nrtgina] pumtmn

The respondent is dtrecl;ed to pay interest at the prescribed rate
of 10.60 % p.a. for eﬂyimunfh'ha{ delay from the due date of
possession tﬂ/@;;bwnmg&f%eg{pannn certificate i.e.,
14.09.2016 rp£&§ twol months ie; | 14112016 to the
cumplaman@(s*‘j ? per section 19(10) of the Act.

The arrears of qch mtemst aca'ueﬂ fmm due date of possession
till its admlsﬁ?n‘iity as pér dtl‘EE}'.mli' (}i] abéve shall be paid by the
promoter to thé»aih,tteas within a petiod of 90 days.

The respondent shﬁﬂ-rigpue -d\-remsed statement of account after
adjustment li rest fﬁ]‘“‘thﬁdeﬂﬁ:ﬁod the complainant is
directed to ﬂtstar%ging dues, if'any, within a period of 30
days from 1@9@9;1 ujf_ _rewsed ._m;a,temgn; of account and the
respondent is directed to handover possession of the allotted unit
in next 30 days.

The rate of interest chargeable from the allottee by the promoter,
in case of default shall be charged at the prescribed rate i.e., 10.60

% by the respondent/promoter which is the same rate of interest

which the promoter shall be liable to pay the allottee, in case of
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default i.e., the delayed possession charges as per section 2(za) of
the Act.

70. This decision shall mutatis mutandis apply to cases mentioned in para
3 of this order.

71. The complaints stand disposed of. True certified copy of this order be
placed on the case files of each matter

72. Files be consigned to the registry.
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