HARERA

_; GURUGRAM Complaint No. 465 of 2019
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. - 465 of 2019
First date of hearing: 30.05.2019
Date of decision - 23.02.2023

Mr. Dhruv Shrivastav
R/o: - A-1202, Rama CGHS, Sector- 43, Gurugram,
Haryana- 122002 Complainant

-Vei‘étié'- "

1. M/s Lotus Green Developers vag; k;mlted

Regd. office: Lotus Business Park, Le\fel -7, Tower- B, Plot
No. 8, Sector- 127, Noida, U.P. = 201304 '

2. M/s Bright Buildtech'Private lelted

Regd. office: D-107, Panchsheel Enclave 1, New-Delhi-

110017 i o , Respondents
CORAM: : L 1Y
Shri Vijay Kumar Goyal =~ % BR VLS Member
APPEARANCE: ) -
Sh. Pawan Bhushan (Advocate) . Complainant
Sh. Deeptanshu Jain (Advocate) w— Respondents
23k b .
ORDER

1. The present complaint datéd *01:02.2019 " 'has’ been filed by the
complainant/allottee under section 31 of the Real Estate (Regulation and
Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in short,
the Rules) for violation of section 11(4)(a) of the Act wherein it is inter

alia prescribed that the promoter shall be responsible for all obligations,
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responsibilities and functions under the provisions of the act or the rules
and regulations made there under or to the allottee as per the agreement
for sale executed inter se.

A. Unitand project details

2. The particulars of unit, sale consideration, the amount paid by the

complainant, date of proposed handing over the possession, delay period,

S. No. Heads 7‘;;;‘ Nﬁé@f Information
1. Name and location of ‘the |“Woodview Residences”, Sector 89-
project 4 "_I'_-é_'f9_O;;‘Gurugram, Haryana
2. Nature of the pro;ect o oy 'Lﬁlotted'COIOny
3. Area of the | prolect 101‘081 acres
4. | DTCP License- | BIEEL: 2013 dated 16.06.2013
validupto \ 4\ | || 15.072021
Licensee name . % “OrrisLand & Housing PV Ltd. and 42
~|'others
5. |RERA regxst:ergd/ Tnot fRegwtere@wde no. 34 of 2020 dated
registered o - .16 1§6 5020 ;
Validup to —~ |« 15.07.2023
6. Unit no. B-30, First floor, pocket-1,
(Page no. 38 of the complaint)
7 Total area admeasuring 7090 sq. ft.
(Page no. 38 of the complaint)
8. | Allotment Letter 29.10.2015 |
(Page no. 33 of the complaint) |
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9. Date of execution of 17.02.2016
tripartite agreement (Page no. 4 of the reply)
10. |Date of execution of |20.01.2016
buyer’s agreement (Page no. 36 of the complaint)
11. Possession clause 5. POSSESSION OF DWELqI(ING
UNIT
5.1 Subject to Clause 5.2 and subject to
= the Buyer Making timely
‘.| “payments, the company |shall
‘endeavor to complete | the
AR “'%gconstructlon of the building jblock
; m ‘which the dwelling unit is
i 1tuated within 36 months, t?'rth a
\J grace period of 6 months from
j | the date of issuance of allotment
;:"Ietter prowded that all ampunts
| A § due and%payable by the buyer has
begn paid to the company in t?mely
manner”
12. |Due date of delLvel;y of 2;9 95 8019
possession 2% (Calgulated from date of allotment
Feﬁer dated 29.10.2015 + 6 momths)
( Gracgé-penod allowed)
13. | Total consideration Rs.82,78,937/-
"?” L )t | (As'per-payment plan page no. 34 of
the complaint)
14. Total amount paid by the Rs.15,88,104/
complainant [As per receipt information 58‘1:0 60
of the complaint]
15. | Date of offer of possession | Not offered
16. Occupation certificate Not obtained

|
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e

17. Withdrawal from the | 01.02.2019

project by seeking refund of | [By way of instated complaint]

the paid-up amount

B. Fact of the complaint

3. The complainant has made the following submissions: -

L.

IL

I11.

This complaint is preferred under section 31 read with section 18 of the

Act, 2016 for the benefit o,f he ff_mplalnant who is a buyer in a
3 av‘

residential real estate pro]egct.:?% way of this complaint, |the
f 4 ‘A i

complainant seeks th%relie&of ;'efungi eontemplated under section 18

3

i.e., the refund of the entlﬁe amoimt deposfted towards the total
consideration of thelr respect;ve umts w1th lnterest of 18% pa. in the
project "Wood v1ew ReSIdences" Sector 89 & 90 Gurgaon.

That as per clause 5 1 of the bu1lder buyer agreement possession of the
dwelling unit was to be dellvered by the respondent/ promoter within
thirty-six months:(36) [not lncludmg a further six (6) months grace
period) from the date of issuance of the allotment letter.

That the respondents have f;;led to dellvef possesswn of the unit tg the
complainant herein, in violation of the terms of the builder buyer’s
agreement. The date for giving possession has expired for the said
dwelling unit and still at the stage of skeletal structures even after
expiration of 5 years of the launch of the project. He has already paid up
a substantial amount of the price of the dwelling unit pursuant tg the
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representations made by them. The entire episode and dealings with
the respondents have caused much anguish and frustration to| the
complainant, with the result that he can no longer afford to wait and is
forced to seek a refund of the entire principal amount paid along with
18% interest p.a. compounded annually.

That the balance of convenience lies in favour of the complainant, who

has invested his hard-earned savings.with the respondents. Thus, the

complainant humbly requéstgg vflgs,

S

complaint. Further, the complamant IS aggrleved by the deficiency of
's; e}‘-i’y ¥ g& W,

services and unfalr trade practlce aﬁ%p;ed by the respondents. He is

TEe o
A & G‘r‘i‘”‘-'-h o

grossly aggrieved by the act of the respondents of not handing over the

g?}?uthorlty to allow the present

possession of the l;nlt even after explratlom of the time for delivering
such possession. \
That the complainant has paid substantlal amount out of the total price

'iw’v-

of the unit purchased He has: mvested his hfe savings to make payments
to the respondents T;be fgiluf%go‘f thg res;aqndents to deliver possession
of the units (whu";h are curregntly{langs:usdhmg at the stage of incomplete
skeletal structurexéj .'fl?a.és'éau:“séd 1mmense 'pressﬁre and financial burden
on the complainant.

That the unfair trade practices of the respondents are evident from the
fact that if an allottee defaulted in making payments of any instalment,

the same would have invited forfeiture and cancellation at the option of

respondent/promoter.
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erhn

VII. That the deficiency in service of the respondents is evident frornl the

VIIL

e That the respondents la

failure to deliver constructed dwelling unit within the time period
specified in the builder buyer agreement. Further, the respondent
/promoter failed to offer any revised timeline after persistent defaults
on originally stipulated timelines. ‘

That the particular facts which make the filing of the present complaint

necessary are enumerated herei ti;b‘elow-

:zthe project in the name of "Wood
AT L

view Residences” in 2013 201& and offered to public at large to

3 e_ .

apply for resndentlal unlts

R AN

That the comgla&ngnt had applled for bookmg an Independent Floor
admeasurmg 1090 sq ft bearmg unlt no ‘B-30-FF on 22.09.2015.

thereafter, an allotr;;eut letter dated 29 10 2015 was issued to the

complainant. The salé Ietter was to be provmonal and subject tg the

WA Y

execution of a bullder buyer agreement

That a bu11der bgygr gg;e_ement dated 20 01 2016 was exearted
between theé. C_on;lpl_aln?nt? and the respondent/ promoter with
respect to un.izt nol; B-30-FF. In terms of clause 5.1 of the builder
buyer’s agreement the respondent was to deliver possession of the

said unit within a period of 36 months from the date of issuange of

allotment latter i.e., 29.10.2015.

IX. That the complainant made timely payments perfectly in accorddnce

with the payment plan provided in Schedule - II of the builder buyer’s
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agreement. In total, a sum of Rs.15,88,054 /-out of the total sale price of

Rs.82,78,937 /-has already been paid. This amount includes a payment
0f Rs.8,00,000/- made at the time of booking i.e., on 29.10.2015. He had
taken a loan for financing the purchase of this flat. The complainant has
also had to pay interest/amount for subvention of Rs. 1,02,068/-. This
makes the total amount paid equal to Rs.16,90,122/-.

That the respondents have grussly falled to deliver possession to him.

%3

,%ggmshlng at the stage of skeletal

LS

The allotted unit in the prd]gstd

-‘,.,

structures, and the non; compllance of the prolect is not attributable to
' A ', 1 S

any circumstances; pr0v1ded for ln the force ma]eure clause of|the
Tl \Z\

builder buyer’s agreement

?’2 | T

That it is amply clear that the respondents have breached the terms of

the agreement entered 1nt0 w1th the comylamant and failed to deliver
§‘$ “ 7 ;
the unit by the agreed possess&gwdagte% »THe conduct, deficiency of
N

service and unfair trade practtce&s employed by the respondent has

§3§ - % -

caused harassmen,t and [ menee Izjental agony to the complainant. He
Ve ¥

m

is entitled to refund the total amount dep051ted w1th an interest of 18%

v«.?\%

per annum from the date of dep051ted paytnents

That the respondents being the builder and marketer respectively are
enjoying the substantial amount of consideration paid by him and other
allottee(s) of the project. On the other hand, the complainant after
having paid substantial amount of consideration towards his unit, is/still

empty handed. In addition, the complainant has wasted several years in
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attempting to purchase a home and has also lost out on other interest-

yielding investments.
C. Relief sought by the complainant:
4. The complainant has sought following relief(s):
. Direct the respondents to refund the entire amount deposited by the
complainant towards the total sale consideration of their respective

unit as has been provided und’et‘séction 18(1) of the Act of 2016.

[I. Direct the respondent to ggk}t{l erest of 18% p.a. compounded
f;j AR

annually to the complamant on the amount deposited with the

respondent/ promotgrf;;onéth tefg')f nesgecpve deposits till the date

7 b i
% ~s§ _-&\. s |

of realization as per Act of 2016.

4 g* g

5. On the date of hearmg the authorll;y explamed to the respondent/

promoters about the contxaven@ons as;alleged to have been committed in
%wiif N i{:f’%w

relation to section 11 [4) [a] of the Act to plead gu1lty or not to plead guilty.

: .«§ " y}

D. Reply by the respondents
6. The respondents haye contested the cfompla%nt on the following grounds.

~h %.*

I That the respondent no;l iie;~Lotus Greens Developers Pvt. Ltd.
(presently. knowﬁw ;s gértﬁmad Hw;r{e; P_’-r‘lvla\te'leIted ") is only the
group company of the respondent no. 2 and has initially marketed the
project which is being developed by the respondent No. 2. It is
pertinent to mention that there is no privity of contract between the

respondent no. 1 and the complainants, and it does not owe any

responsibility whether contractual or otherwise, so far as the

Page 8 of 27

Y___/



i HARERA ,
m GURUGRAM Complaint No. 465 of 2019

completion and delivery of the units in the project is concerned.

Hence, the name of the respondent no.1 be deleted from the array of
parties.

II. Thatthe respondent No.2 (Bright Buildtech Pvt. Ltd.) which isa group
company of the respondent no.1 is developing the project namely

“Wood view Residences" on its share in the project land admeasuring

101.081 acres situated at revenue_- estate of village Hayatpur, Sector

er;cm_en to mention that the respondent
ARy

no.2 has appomted M/s Aceg&Mega %Structures Private Limited

89 and 90, Gurugram. It i 1533

(hereinafter referred as

S

development (:onstructlon sales’ and marketmg of the project vide

-‘% &

objective of ensurmg expethlous development of the project and to
Y A @

provide professmnaliy groﬁment customer-care interaction. The role

. 4
. iy Tt __'?‘

and responsibility of Acea was@rﬁestrlc'ted to manage and supervise
the constructlon a‘nd d%yeipgmglt oéthe sald project and to ensure
timely completlon The status of Ace is: purely that of a service
provider who shall Teceivée a fee es con51derat10n for providing
project management and development services to the respondent no.
2.

[II. That at the time of submission of the application, the complainant

was provisionally allotted B-30 dwelling unit, Pocket-1, Type 2 BHK
at the basic price of Rs.76,51,500/- plus EDC, IDC charges plus two

—
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power backup, plus club members fee plus interest free maintenance

security totalling to Rs.82,78,937/- as mentioned in the application
form duly singed by the parties. The complainant had opted for
'subvention linked payment plan' and the detailed payment plan in
respect of the said dwelling unit was sent to the complainant along

with allotment letter dated 29.10.2015. at the agreed payment plan.

The complainant was pay: thé‘im'f;'s.t;g_l_l:ment within the agreed period.

pAG

The respondent has 1ssuegl’7-‘., t;é}hand note on 18.01.2016 for
W:i%{«ewm

? ;‘ i'ept whlch became due for payment

B N
-%\' [ 3 »'&

after ninety days. -

;_?». 1 &‘

IV. At the time of bookmg of the sald dwelllng umt it had also received
the booking amohnt of Rs B 00 000/-: Accordmgly, the respondent

/promoter had issue@ a ;a;g%ment écknogwleﬁgfnent receipt in respect
g §’§ %&s@ :?

of the receipt of the bookmg amou%t

-:‘&:"

V. That the complamant alway&rematned neghgent and never fulfilled

his part of contract nor pald the T staﬂrgnts as per the payment plan

and failed to p:y- Er;enl-nstgllmeni. Heaapproached for obtaining loan
over the pm[;e.'t""ty ‘in Qiles;tion‘ and a tripartite agreement was
executed on 17.02.2016, between the bank and complainant and
respondents. The complainant paid the said amount by taking loan
and permission to mortgage on 17.02.2016.

VI. That the complainant is at fault in not making timely payment of due

instalments and the construction of the said project became delayed.
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mnll

VIIL

VIIL

Non- payment of the instalments by the allottee is a force majeure'
circumstance. Furthermore, the other reasons for delay in project are
stoppage of construction activities in NCR region by the orders of
Court, non-availability of construction material and labour,
implementation of nationwide lockdown' to contain the spread of
'Covid-19', etc. Moreover, all these situations and adverse conditions

are 'force majeure’ c1rcum§§a§cgs beyond the control of the

respondents.

LA 9

/promoter has aﬁgpemt‘”% t ’_evelopjment manager ‘Ace Mega

L et

That the complainant-is, we

Structures Pvt: L’?td for ‘construction and completlon of the said

.l l

project. The r%egyondent/prometer v1de letter dated 03.10.2019

informed the" Cornplalnant about the appom’cment of the
\ &N i O

"development manager "Who.i 1s responsible for all activities including

the construction and salis of _tbe prolﬁect as per the development
management aéred'meﬁ%. (Dﬂ) aated*.ZQB 05.2019.

That the said prolect 1s reasonably delayed because of 'force majeure'
situation which is beyond the control of the respondent/promoter.
The respondent/promoter has filed the application for change of
developer (COD) with the concerned authority i.e., Director General
Town and Country Planning' (DGTCP) for the inclusion of the name

of the ‘co-developer’ 'i.e., Bright Buildtech Pvt. Ltd., which is pending

adjudication. However, despite all odds, still, the respondent/
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promoter along with development manager 'Ace' is making all efforts
to complete the construction work at project site at full pace and is
expecting to handover the possession very soon, once the present
situation of pandemic 'Covid-19' gets over and situation normalizes.
That due to the exponential increase in the cases of 'Covid-19', the

Central Government imposed nationwide lockdown' w.e.lf.

25.03.2020 which was gx_l:"’iiﬁ;ggl}:till 30.06.2020, resultantly in
causing serious impact on the conon

everyone. It is pertinen‘tita' m

‘4& __J. \e

situation of pandermc Cm‘;id—
i

? ,‘_.\

xtt%@“1'g¥§];‘)£;,1‘1¢:lent no.2 along with the

3 i ki
= —-« 2 *’M?’w

development manager had been par:rymg out the construction of the

'Ik“ !En

project at full pace and was expectlng to dellver the units to the

buyers by the end of year 2020 However, c_lue to the sudden outbreak

"fw’

of the pandemic and? 0 lnie g,f@gconq%rmc activities, the respondents
&?& W f 9»
too are experiencing the" hqmdlfy ertinch, as such, amid, this difficult

- 1

situation of forge*inafei@regtk%é gr%

c t_m“iga position to adhere to
the arbitrary demands of fhe cox?p a}nagt for cancellation of the
allotment and refund of the moines along with interest due the
reasons mentioned hereinabove. Although, considering the
seriousness of the situation and prevailing circumstances caused due
to implementation nationwide lockdown, the Government of India

has already extended the project completion deadlines by 6 months

from the commencement of lockdown period. Therefore, the
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answering respondent expects to complete the entire project within

the extended time period and to deliver the flat/ unit to the
complainant very soon.

X. That the natural life cycle was about to come back on track which was
derailed in March 2020; the sudden outbreak of second wave of
pandemic of COVID in April 2021 in the nation made the situation

worst from worse and the)q_dut;ti:y once again was under the grip of

COVID and subsequently:‘;l%q dr v? was imposed in the country all

i
over once again. It i is further 5ubgmtted that the second wave caused
y ....E‘_- e "J{‘ § -

severe damage to the egonorrb 3"%@ real estate sector being no
w {x & L -

exception was h1t the worst.
§ =

B
3’
| — @g § b

XI. That other than the above reasons, there was delay in handing over
% g‘i ?s A 1

2:-‘

of the possesm&n of the allotted umt due fo! the various reasons which
| B B ry »:wk f
were beyond the contrel of r.he reSpondent no. 2. Following
a“ f } s ‘ss"'" * %% &'?
important aspects are relevaanubmltted for the kind consideration

a) Non-bookiné-~ .of : .alil apartments, seriously affected the
constructlon - It is subm;ttemdww;hat the global recession badly hit
the economy and particularly the real estate sector. The
construction of project is dependent on the amount of monies
received from the bookings made and monies received

henceforth, in form of instalments paid by the allottees. However,

it is submitted that during the prolonged effect of the global

‘A Page 13 0of 27
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recession, the number of bookings made by the prospective

purchasers reduced ed drastically in comparison to the expected
bookings anticipated by the respondent no.2 at the time of launch
of the project. The reduced number of bookings along with the
fact that several allottees of the project either defaulted in making
payment of the instalment or cancelled booking in the project,

resulted in less cash flow: t¢

t;hge respondent no.2, henceforth,
causing delay in the cor;} " i?work of the project.
b) Lack of adequai;e sour?es Qf ﬁnance

; A‘ 9&' - "
c) Shortageof ours | - T‘

.P&..

ax% f b
d) Rising man‘power and rnaterlal costs

4 i

A £ 1
- W

,»mv L

2

e) Approvals;%n,g procedural dffﬁcultles
Hon

f) There waslgextreﬁle shortage of water in the region which

y%wf é

affected the\gn;ghcngm%ks

g) There was shortage ofwbrwl(s*’due to restrictions imposed by

respondent in a serious way for many months. Non-availability
of cash-in-hand affected the availability of labours.
i) Recessionin economy also resulted in availability of labour and

raw materials becoming scarce.
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st

j)

k)

1)

There was shortage of labour due to implementation of social
schemes like National Rural Employment Guarantee Act
(NREGA) and Jawaharlal Nehru Urban Renewal Mission
(JNNURM).

Direction by the Hon'ble National Green Tribunal &
Environmental authorities to stop the construction activities

for some time on regula.r

,q_rvals to reduce air pollution in
NCR region.

Due to the i mc_r__ease m '011 ogimNatlonaI Capital Region, the

\ o r»l—s A\
Hon'ble Supreme Cpu ' O%I%la l;:lde Order dated 04.11.2019
passed ln Writ Petitlon (C!Vll) No. 13029 of 1985 titled as

"M.C. Mehgg :Yersus-fg]nion of India & Ors" had put restriction

£ E’Q ‘§§ ré V

"w.

on constr&uctlon activities. It lS relterated herein that the

WAV S,
company wéé aﬁmpﬁng&;make kts best efforts to complete
the construction wg;ks and twog gn}e possession of the flat to the
allottees as soop ai p%eg.s&ble; Iti lS %ubm itted that the whenever
the constructu.;h ac§f1ty has stépped at the project site, itis due

2! Il —1¢
to the above sald reasons of force ma}eure beyond the control
of the respondent no.2. Therefore, the unfair and unreasonable
demands of the complainant be not entertained. It is submitted
herein that the respondent no.2 is attempting to make its best

efforts to complete the construction work and to give

possession of the unit' to the allottees as soon as possible.

Page 15 of 27



Pt}

GURUGRAM Complaint No. 465 of 2019

XIL

XIIL

XIV.

HARERA

That the project. is at advance stage of construction and is complete
to the extent of 70%. Therefore, in view of the same, the complainant
should not be allowed to raise unreasonable demands which can
materially affect the entire project. It is submitted that the
respondent no.2 has launched 420 numbers of independent floors to
be constructed on 140 plots. Out of the total unit 258 floors/units

were sold by the company tilI date the company is expecting to

z‘-l

handover the possession of sold u: uni

S

That the complamant appl;ed

ts on or before June 2022.

it["or the allotment of the unit as

investment and notfor persona _;f‘e and Wthh fact is abundantly

“:_- _.;._.r
<> 7 R

clear and ev1dent frpm his' condg&ct The coglplamant has invested in
§ 7 3@ .&”“-? ]

the unit with mtgng to havg mpnetary gagns;b?r way of reselling the
unit to a hlgher bldder dt an appre(:lated value

That on 03.02. 202@1 t;le Secretm §RERA, Haryana filed an affidavit
before Hon'ble Supreme Caurt of Indm in SLP (Civil) No.

13005/2020 tiiled HS“%éM

gSana Realtqrs Pvt. Ltd. vs. Union of

India & Ors.”, wherem, aﬁ Para Nos: 43 to 46 of the Counter Affidavit,

é

it was submltted as under

%':«(§:§§..
| g1

In the cases where the projects are delayed inordinately Le. delay
ranging from 2 to 10 years, the RERA Act and RERA Rules provide
that in the event of delay, compensation shall be paid @SBI-MCLR
+2% per year, which usually works out to simple interest@ of
about 10%. It is further submitted by RERA, that keeping in view
the overall interest of parties and in exercise of the regulatory
functions the Authority can come to the finding that the
compensation for the entire period of delay for entire period prior
to enactment of RERA Act, 2016 be paid at the rate provided in
Rule 15 of the RERA Rules and this provision can be made
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applicable on all the previous agreement also delay irrespective of
period”
In view of the above stand, before the Hon'ble Supreme Court that in the
cases of delay in completion of projects, the HRERA provides for
compensation, keeping in view the overall interest of the parties. As
such, this authority should take into account the adverse circumstances

which were beyond the control of the respondents, and which has led

to the delay in completionl_gfw@;pjec;.‘ However, the respondents are

endeavourings to finish the 1oj¢ ct onor before June 2022. Therefore,
Rt

@ﬁ;
this authority should not conmqlem;he prayer of refund of monies.

b L kia Bl _._M

Copies of all the releyant docg_ '
3@ mf f T g
record. Their authegnﬁmty is not'in dlsPute Hgl;;;e, the complaint can be

w%‘«g%

decided on the basns-of tho_se ;_mdlsputed .do_cuments and submissions

J, [
"é' ;)

made by the parties) = BBV
'\ A NH 0 W i ‘%f A

Though the complamt seekmg w;@flmd was filed by the present
x{}-.‘ & é,m@ _;‘@
. ¥ g = ‘g

complainant, but a perusal -of the letter of allotment and buyer’s

agreement dated 29 10. 2015 dnd_ 20 01. 20§16 respectively shows that

A l 'l'.

besides Dhruv Srlvz{stfiza% tie:}ggar; tm:rwo !rr;or{a Slglg?éees by the name of Ms.

Ritika Sharma and Yogesh Kumar Srlvastava Even that fact was pointed
out by the respondents through their counsel during the course of
arguments leading to filing their powers of attorney dated 09.12.2022 and

the same being taken on record.

Jurisdiction of the authority
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HARERA

The respondent has raised a preliminary submission/objection the
authority has no jurisdiction to entertain the present complaint. The
objection of the respondent regarding rejection of complaint on ground of
jurisdiction stands rejected. The authority observes that it has territorial
as well as subject matter jurisdiction to adjudicate the present complaint

for the reasons given below.

E. I Territorial jurisdiction

}

ad

As per notification no. 1/92/20%%' C Jdated 14.12.2017 issued by Town
“f\h‘-?

and Country Plannlng De "ét‘trﬂexj the Jurlsdlctmn of Real Estate
V % j:gj&‘f _‘_j}:\_ 5 '-.;- . .
- : be entire ‘Gurugram District for all
> \NON\
purpose with offices SIfuated in Gurugram In the present case, the project
'§> ewﬁz § w '3% Ny s i

“\. ‘k

in question is situated ‘within the plannmg area of Gurugram District.
| LA 2 ‘RN
Therefore, this authorgty has complete terrltorlal jurisdiction to deal with
\ @-.\; Ll VEO/
the present complamt ™l ' :

E. Il Subject matter }urisdlc»ggll,

) pf‘owdeg,,thatthe promoter shall be

Y M)\ Vg

responsible to the allottee as.per agreement for sale. Section 11(4)(a) is
3 ! g A1 | =' . !

reproduced as hereundiei** VA

Section 11(4)(a) o th""‘-'A_c'f? 2016

#
& |

Section 11

(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance
of all the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas to the association of allottees or the
competent authority, as the case may be.
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Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance
of obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainants at a

later stage.

passed by the Hon’ blfﬁéﬁ g‘ﬁo%@@gﬁ’ '

"é%bxﬁrom oters and Developers
Private Limited VsState of U P and Qrs (Supi‘a) and reiterated in case

of M/s Sana Realto%s anatf lelted & otﬁer Vs Umon of India & others
{ g; ; 15

SLP (Civil) No. 13005 onOZb dECrded on 12 05 2022wherein it has been

x‘*g*’% i

§§
.r'&z'..

laid down as under:

heme f the / f%wm a detailed reference has

__ djudtcat:on delineated with
the regu(ataﬁz aut}mr amf ad, udlca%a ng'officer, what finally culls
out is that although, the, Act,indicates, the distinct expressions like
‘refund’, ‘inte res, 'penai@f aqd corppensatwn aconjo;nt reading of
Sections 18 and 19 ciear?y manifests that when it comes to refund of
the amount, and interest on the refund amount, or directing payment
of interest for delayed delivery of possession, or penalty and interest
thereon, it is the regulatory authority which has the power to
examine and determine the outcome of a complaint. At the same time,
when it comes to a question of seeking the relief of adjudging
compensation and interest thereon under Sections 12, 14, 18 and 19,
the adjudicating officer exclusively has the power to determine,
keeping in view the collective reading of Section 71 read with Section
72 of the Act. if the adjudication under Sections 12, 14, 18 and 19
other than compensation as envisaged, if extended to the

/AL_ 7 adjudicating officer as prayed that, in our view, may intend to expand
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the ambit and scope of the powers and functions of the adjudicating
officer under Section 71 and that would be against the mandate of

the Act 2016.”

14.Hence, in view of the authoritative pronouncement of the Hon'ble

15. The respondent has taken a st

Supreme Court in the cases mentioned above, the authority has the
jurisdiction to entertain a complaint seeking refund of the amount and
interest on the refund amount.

Findings on the objections ralsed‘by the respondent.
F.L Objections regardmé e cotr 'ﬁ]amant bemg investor.

submitted that the pggamble of the Aq; states mat the Act is enacted to
protect the mteresth&consumers of the real estate sector. The authority
observes that the respond,ent 15 ,correc-:-t m-statmg-that the Act is enacted

to protect the interest ogconsumers..ofthe real estate sector. It is settled

e RE :
principle of mterpretatlon th tthepr mﬁﬁ is an introduction of a statute

and states main almg& bJth

ng stat te but at the same time
| W N a% %

the preamble cannotbe used to defeat the;enZZtmg provisions of the Act.
Furthermore, it is pertllnent to note that any aggrleved person can file a
complaint against the promoter if he contravenes or violates any
provisions of the Act or rules or regulations made thereunder. Upon
careful perusal of all the terms and conditions of the apartment buyer’s

agreement, it is revealed that the complainant is a buyer and paid total

price of Rs.15,88,104 /- towards purchase of an apartment in the project
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of the promoter. At this stage, it is important to stress upon the definition
of term allottee under the Act and the same is reproduced below for ready
reference:

“2(d) "allottee" in relation to a real estate project means the person
to whom a plot, apartment or building, as the case may be, has
been allotted, sold (whether as freehold or leasehold) or
otherwise transferred by the promoter, and includes the person
who subsequently acquires the said allotment through sale,
transfer or otherwise but does not include a person to whom
such piot apartment orbuu'd n,g, as the case may be, is given on
rent;” k

In view of above-mentioned deﬁ%ﬁﬁ

. :\' allottee" as well as all the terms
and conditions of the buyers ?greemg“ht cum provisional allotment letter
executed between prorﬁ;tera'ﬁg eo;:})l%iﬁaﬂt 1th crystal clear that he is
an allottee(s) as the' sﬁi)j;ct ungﬁr e.llet’ted to hlrn by the promoter. The

concept of mvestor i"s ’hot deﬁned or referred‘««ln the Act. As per the

gé

definition given under?sectlon 2v of the'ukct- there will be “promoter” and

’->e"‘

“allottee” and there cannotwbe%a&party havmg asstatus of "investors". The

Maharashtra Real Estate Appellate Tubunaf in its order dated 29.01.2019

i
Lt

in appeal no. 00060 00""' 01t 5571'_t1tledE as M/s Srushti Sangam
PP MY

m

Developers Pvt. Ltd. I{s Sarigapnya Leasing (P) Lts And anr. has also
held that the concept of investoris nothdeﬁned or referred in the Act. Thus,
the contention of promoter that the allottees being investors is not
entitled to protection of this Act also stands rejected.

F. 11 Objection regarding force majeure conditions:

.The respondent/promoters have raised the contention that the

construction of the tower in which the unit of the complainant is situated,
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has been delayed due to force majeure circumstances such as delay on
part of the developer M/s. Ace Mega Structures Private Limited, shortage
of labour, implementation of various social schemes by Government of
India, demonetisation, lockdown due to covid-19 various orders passed
by NGT, weather conditions in Gurugram and non-payment of instalment
by different allottees of the project. But all the pleas advanced in this

regard are devoid of merit. Th&,glegadvanced that the developer has

failed to handover the possessm' f_‘,of‘ﬁﬁ ?‘” ect on time as per 'development
2 _;\/
management agreement entered el:weegg them on dated 23.05.2019. 1t is
“' D N
observed the plea advanced Cagn_ _beTa%en as tbe complainant was never
§ &y i Mwéﬁw ”39% ’§M§é %

a party to said contraét gnd thus, there was no privy of contract. Further,

g yW
Q‘?

the respondent hasxst%gen a plea fhat tl'i;eregwag agdelay in construction of
the project on accoun’eofNGT orders order§, b}g EPCA orders by Hon'ble

Supreme Court of Indla etg gilt did_not partlcularly specify for which
=~ RE "q'.,_""
period such orders has been mad&gpepanve Though some allottees may
Y A B
not be regularin paymg th'e alnofjJQt due but %hether the interest of all the
i B 'S A VvVE

stakeholders concened W1th the sald prolect be put on hold due to fault

‘ —y —

of on hold due to fault of some of the allottees Thus, the promoter
respondents cannot be given any leniency on based of aforesaid reasons.
It is well settled principle that a person cannot take benefit of his own
wrong.

F.IIL Objection regarding delay in completion of construction of
project due to outbreak of Covid-19
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The Hon'ble Delhi High Court in case titled as M/s Halliburton Offshore
Services Inc. V/S Vedanta Ltd. & Anr. bearing no. O.M.P (1) (Comm.) no.
88/2020 and LAS 3696-3697/2020 dated 29.05.2020 has observed as
under:

69. The past non-performance of the Contractor cannot be condoned
due to the COVID-19 lockdown in March 2020 in India. The Contractor
was in breach since September 2019. Opportunities were given to the
Contractor to cure the same repeatedly. Despite the same, the
Contractor could not complete ;hewPr:q;ec!; The outbreak of a pandemic
cannot be used as an excuse, jarn%per_;ferman ce of a contract for which
the deadlines were much bef?ﬁr b’é‘&utpreak itself.”

In the present case also, the res pI” n"ﬂ%‘nts were liable to complete the

construction of the pro; ha ) ngathe possessnon of the said unit

by 29.04.2019. It is glalmmg b%ﬂeﬁ ) eck(oﬁgjﬁwhlch came into effect

on 23.03.2020 whereas the due date of handmg over of possession was

§
W

much prior to the event of outbl‘eak of Covid 19 pandemlc Therefore, the

authority is of the view { that outbreak of a bandemlc cannot be used as an

excuse for non- performﬁngx%gf%»a contl*a& fmy ‘which the deadlines were

N&%M‘ ...... — i

much before the o tb%eak 1tself an%ﬁfgr the said reason, the said time

&3
&

2

period cannot be excluded whlle ca?culatmg the delay in handing over

pOSSESSlOH.

NAAWINUNSINV AUV

Findings on the relief sought by the complainant

G.1 Directthe respondents to refund the entire amount deposited by the
complainant towards the total sale consideration of their respective
unit as has been provided under section 18(1) of the Act of 2016.

G.II Direct the respondent to pay interest of 18% p.a. compounded
annually to the complainant on the amount deposited with the
respondent/promoter from the date of respective deposits till the
date of realization as per Act of 2016.
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18. The complainant was allotted a unit in the project of the respondents

detailed above on 29.10.2015 for a total sale consideration of
Rs.82,78,937/-. A builder buyer’s agreement was executed on 20.01.2016.
The possession of the subject unit was to be offered within 36 months with
a grace period of 6 months from the date of issuance of allotment letter.

The due date of completion of project and offering possession of the unit

comes out 29.04.2019. But _the':“"?"_h;pondents failed to carry out the

'l“-*'zy

construction of the project and,% fﬁ*led to withdrawal from the project

by the complainant and. a%g g -'pg refqnd by filing of complaint.
W f%'g ‘ i‘,\

However, the complamgnt apgngqghedﬁhe auLhorlty on 01.02.2019 i.e,
f& 7 el O\ L\

before due date of handlng over of | possess:on, seekmg refund against the

g

allotted unit. No dou mtheg' the occuPatlon certlﬁcate of the project has
*%.\&»: §< i 7S
3 " g.g & i ! .
been received nor the possesswn has been‘
\CA'E R R
without waiting for the sarne and Priorto. the date fixed, he moved to the

_W
Y e ww,fé

authority seeking refund of the pald;up ‘amount which can be allowed

=

either as per the tex:ms& an_ ndmon rof the buyer s agreement or after
ABLARANAIANI

deduction of 10% of the baﬁéc sale“prlce of the umt in view of settle

..... sy e
F- %

principal of law laid down ina number of cases by the Hon'ble apex court
of the land. Even taking a cue from the same, the authority also farmed
regulation in this regard known as the Haryana Real Estate Regulatory
Authority Gurugram (Forfeiture of earnest money by the builder)

Regulations, 11(5) of 2018, providing as under-

“5. AMOUNT OF EARNEST MONEY
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Scenario prior to the Real Estate (Regulations and Development) Act,
2016 was different. Frauds were carried out without any fear as there
was no law for the same but now, in view of the above facts and taking
into consideration the judgements of Hon'ble National Consumer
Disputes Redressal Commission and the Hon’ble Supreme Court of
India, the authority is of the view that the forfeiture amount of the
earnest money shall not exceed more than 10% of the
consideration amount of the real estate i.e. apartment /plot
/building as the case may be in all cases where the cancellation of
the flat/unit/plot is made by the builder in a unilateral manner or the
buyer intends to withdraw frqqg the project and any agreement
containing any clause contra_, _ "ib‘rﬂ;fc;._oforesafd regulations shall be
void and not binding on éh;é or

19. 1t is evident from the above uieﬁﬁ"ged facts that the complainant had

! "J'F‘J\

e élgﬁlr%g\th ba"Slc sale consideration of

9\'"&

paid a sum of Rs. 15§§10

A-\.v

N A
Rs.82,78,937 /-of theﬁumtﬁallot é*&l?ftthffn on“29,§ﬁ,2015 the due date for
completion of the prowlﬁect and o,l’fer of pqssesmo%ip ,Q,f the allotted unit as per

buyer’s agreement %gxe& asg29<04 %019 But without waiting for that

date for the builder for Corﬁplete the pro]ect ahd /offer a possession of the
X -.,r ".'-. - .1 = _{r#
unit he filed this complaint on?()l 029.20;19 se*ekmg refund of the paid -up
e

amount besides interest: So-?ke c
. %

esaid factual and legal

provisions, the compla ant can be allowed %o thﬁdraw from the project

and seek refund of t}lg pald up amount but only as per the provisions of
the buyer’s agreement entered into between the parties on 20.01.2016,
though clause 5.8 of the buyer’s agreement provides for forfeiture of
earnest money amount but the same has not been defined anywhere in

that document. So, in view of settled proposition of law in this regard the

ﬁ“ amount of earnest money can’t exceed 10% of the basic sale price and the
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20.

same is supported by the regulation framed in this regard as detailed
above. Hence, the respondent is directed to refund the paid-up amount to
the complainant after retaining 10% of the basic sale consideration of
Rs.82,78,937/- along with interest at the rate of 10.70% (the State Bank
of India highest marginal cost of lending rate (MCLR) applicable as on date
+2%) as prescribed under rule 15 of the Haryana Real Estate (Regulation
and Development) Rules, 20-17":':;:ji'*0m the date of application i.e,

01.02.2019 till the actual date ofrej ndasgfthe amount within the timelines

-’{W v2§?_| A AL,

provided in rule 16 of the Haryana Rules 2017 ibid.

Directions of the authorlty

%u,:' e

Hence, the authority hereby passes this order and issues the following
directions under sectlon 37 of the Act to ensure comphance of obligations
cast upon the promoter as per the functizop entrusted to the authority

under section 34(f):

i. The respondents are direcred to refund paid-up amount of
Rs.15,88,1047— to eeij;pliiigant/elLéttees after deducting 10% as
with interest at the prescribed rate i.e., 10.70% is allowed on the
balance amount, from the date of surrender till date of actual
refund.

ii. Out of total amount so assessed,the amount paid by the

bank/payee be refunded first in the account of bank and the
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!wh

balance amount along with interest if any, be refunded to the
complainant-allottees.

iii. A period of 90 days is given to the respondent to comply with the
directions given in this order and failing which legal consequences

would follow.

21. Complaint stands disposed of.

f V.| —
Dated: 23.02.2023 ~.4%" -/ .. .“ . (Vijay Kumar Goyal)
-GN Member
CWESSEET N . Haryana Real Estate
Regulatory Authority,
' Gurugram
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