GURUGRAM Complaint No. 1572 of 2021
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 1572 of 2021
Date of first hearing: 13.05.2021
Date of decision: 14.02.2023

Mr. Saurabh Rekhi
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Versus

M/s Bestech India Private Limited. £2
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APPEARANCE: Ny L m Y,
Sh. Gaurav Bhardwaj [Advocate) GVY Complainant
Sh. Ishaan Dang (Advocate) m— Respondent
8 B i ‘%;;W;@ %~ % | Y,
2 4 A ORDERs & Y

1. The present co&pléi_nt d:;lte_(;f .09.-0f4:20%1;.has been filed by the
complainant/allottee under section 31 of the Real Estate (Regulation
and Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in
short, the Rules) for violation of section 11(4)(a) of the Act wherein it
is inter alia prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions under the provisions of the
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Act or the Rules and regulations made there under or to the allottee as

per the agreement for sale executed inter se.

A. Unitand project related details

2. The particulars of unit details, sale consideration, the amount paid by
the complainant, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

S.N. | Particulars . 77| Details
1. 38 ry%ark View Sanskruti”, Sector- 92,
#1'Gurugram.
2.
&7 Sy
8 Nature o{fl}g projecty== :%esmégaal group housing
4 2ns 1) i3 og 2009 dated 21.05.2009
E{% du 0 20.05.2024
.. f‘?(ﬁl dated 13.05.2011
P vahd up to 12.05.2024
5. ?‘Water Properties Pvt. Ltd.
“"and others
6 [ Registered
DARMA
’;g,w,» "».._M:f VWA ]| 1;\ f'_ 3‘! ."\’,"- I
T Unit no. 303, 3rd floor, Tower/block- C
(Page no. 21 of the complaint)
8. Unit area admeasuring 1995 sq. ft. (Super area)
(Page no. 21 of the complaint)
9, Allotment letter 01.06.2013
(Page no. 13 of the complaint)
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10. Date of execution of]|18.08.2014
agreement to sell (Page no. 18 of the complaint)
o i Possession clause 3. POSSESSION

e terms and conditions of this

L1 I further  subject to
5 "'cowléance with all provisions,
orn i‘ges registration of sale

a). Offer of possession

That subject to terms of this

clause and subject to the
APARTMENT  ALLOTTEE(S)
having complied with all the

2, Agreement and not being in
" default under any of the

documentation, payment
am a due and payable to
e | “Developer by the
ggtngNT ALLOTTEE(S)
er /this agreement etc., as
‘ribed by the Developer,

e Developer proposes to offer

possession  of  the
'APARTMENT within a period of
4 “Thirty Six (36) months from
the g te of signing of this
%Jg £inentorfrom the date of
approval of Building Plans by
Town and Country Planning
Department, whichever is
later. It is clearly understood
and agreed by the APARTMENT
ALLOTTEE(S)  that  the
Developer shall be entitled for
grace period (beyond a period
of 36 months) of Six (6) months.
It is however understood
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between the parties that the
possession of various Towers
comprised in the Complex as
also the various common
facilities planned therein shall
be ready & completed in phases
and will be handed over to the
APARTMENT ALLOTTEE(S) of
different Towers as and when
completed and in a phased
manner.

12,

Grace period

13

£age no. 26 of the complaint)

14.

15.

Basic sale 'co séde‘gﬁtm

per BBA gat. page Pa 4 of y \

the complamt

" & fbﬁ's 2013) whichever is later +

t (18.08.2014) or the
building  plans

16.

Amount paid by the
complainant as  per
applicant ledger dated
23.07.2020 at page no. 86A

of the reply

Rs.47,93,740/-

17.

Payment plan

Installment linked payment plan

(Page no. 43 of the complaint)
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18. | Occupation certificate | 19.06.2018
/Completion certificate

19. | Reminder letters 16.08.2013, 07.09.2013,

02.09.2014, 17.09.2014,

03.01.2015, 19.01.2015,

07,04.2015, 23.04.2015,

07.05.2015, 06.08.2015,

21.08.2015, 07.09.2015,

05.11.2015, 20.11.2015,

105.12.2015, 05.03.2016,

+41726.03.2016, 07.05.2016,

05 2016, 07.06.2016,

)¢ 24.11.2016,

04.02.2017,
20.
21.

B. Facts of the complaint
3. The complainant has made the following submissions in the complaint: -

I. Thatthe respondent had been proclaiming in general public through

newspaper advertisements, marketing emails, SMS and

telemarketing that it had launched an integrated residential

township in Gurugram (Haryana). The said integrated township as
Page 5 of 27
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claimed was being set up after necessary approvals of all the
competent authorities. It was further claimed that all the necessary
approvals, clearances and procedures had been duly obtained and
sanctioned as regards the proposed integrated township and
further proclaiming that the location of such site, under
development, was prime land and centrally located. The other terms

of the scheme, eligibility, registration, and mode of allotment were
.

92, Village V\;azn'bpur Tehsnl argl DlStl‘%CE urgaon Haryana, for

which an ameunt ‘of ,Rs 1 29 '95 80

the respondent @uea an allot'i' e

4 B

agjiyable In this regard,

it letter dated 01.06.2013 for
N -?§ y,

apartment bearmg» ‘
Sanskruti', adm eisur_' g 1
That thereaftgi" | Ve :
between the p&lﬂeignj ]@%@é ;[:’jl}g;p\?k‘&e?sion of the apartment
was to be handed over within a period of 36 months from the date
of signing of the apartment buyer's agreement or from the date of

approval of building plans by Town and Country Planning

Department with a grace period of 6 months. However, since the

date of approval of the building plans was not conveyed to

complainant therefore, in the present case, so effective date of
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completion of the flat was to be reckoned from date of agreement
ie, 18.08.2014.

That at the time of booking, the complainant was assured by the
officials of the respondent that the construction on the project has
already commenced as all the necessary approvals have already
been taken from the concerned authorities. Further, as per clause C

(iii) of the buyer agreement in case if the allottee fails or neglects to
A

take the possession of tl%
ff SN
@ Rs.5/- per sq. ft. per _:‘3"‘---

reailiim
delay by develop . mioﬁ r : ‘- " dé gégv*eQ of the flat, the developer

The complalrtant Iila,d%g t1 ely yrgents Instalments to the

g}"‘

respondent and M{he- ‘verg there w )dfelay in making the payment,

it charged exorbita rﬁgeée ; ayed payment as per buyer

o
4

compounded -

I IMNL 17 NTIsAMAR &
id 4 fotal famaunt\of Rs. 47,93,059/- in th
That the P{l@ w;a{rl!@.ugg g}" léRs 479 /- in the

year 2014. Thereafter, it transpired that the respondent was
demanding payments well ahead of the slabs of construction. The
complainant visited the office of the respondent and pointed out
that the demand was being made before the construction of the slab
against which the payment was to be made. The officials of the

respondent assured the complainant that they would make the
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5

VIL

VIIL

corrections in the statement of account. However, no correction was
made, and the respondent persisted with the illegal demands and
not only that, it also levied heavy interest on the due payments.

That the complainant was always ready and willing to pay the
actual amount due towards him. However, the respondent was bent
upon to increase the cost of the apartment by levying additional

charges on various counts and such demands were illegal, arbitrary,

unjustified and unreasgna
twisting techniques and -
the illegal dema
ultimately can ; :

unjustifiable, a%traw, ,ﬁ\n
recalled/set j{i‘ﬁe}t s uaghed on aounf’ i?T 5\; reasons mentioned in

the complaint. \' &

That the compla\ i

against the ille

respondent a -s red

the ‘complainantithatit
amount ngeu i 5 @r@a @?ﬁl@ngi vg;& the interest. In this

regard, a letter dated 25.07.2018 was issued by the office of the

respondent.

Relief sought by the complainant:

The complainant has sought following relief(s).
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. Direct the respondent to refund an amount of Rs.47,93,059/- along

with interest at the prescribed rate from the dates of payment till

date of actual realization to the complainant.

II. Direct the respondent to make the payment of Rs.55,000/- on

account of litigation expenses to the complainant.

5. On the date of hearing, the authority explained to the respondent

/promoter about the contraventions as alleged to have been committed

{27

fnt[ig Act to plead guilty or not to plead

in relation to section 11(4) [%;

guilty.

%ﬁhe@ following grounds: -

ogt mam‘taméfble in law or on facts.

The prov15101;53?f‘ ‘the Act %’2016 éﬂ'e t appht:able to the project in

a) That the prese:y complamt isn

question. The ;i?phcatmn%ﬁfon 1ssi.uanceiof‘ occupatlon certificate in
é

respect of th&

sn—

not an ‘Ongomg«&ErOJe?% under *ngle%Z(l)(o) of the Rules. This

authority doeé“not have the’ ]urtﬁdlcﬁon to entertain and decide the
present complaint. The present complaint is liable to be dismissed
on this ground alone.

b) That the present complaint is not maintainable on law or on facts.
The complainant has filed the present complaint seeking refund and
interest while the allotment in favour of the complainant had been

cancelled as far back as on 29.03.2017 and thereafter reinstated on
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d)

the request of the complainant. The complaint is barred by
limitation and liable to be dismissed on this ground as well.

That the present complaint raises issues of such a nature which
cannot be decided by way of summary proceedings contemplated
under the Act. The said issues require extensive evidence to be led
by both the parties and examination and cross-examination of
witnesses for proper adjudication. Therefore, the disputes raised in

the present complaint are beyond the purview of the Act and can

That the complamant»*is' i \(g or*@agd not an aggrleved person”
under the Actand: $
r;tended to reside in the

at his behest.’ iﬁegcomp: nant n
LB ot |
apartment m questlon but has Jnvested*"" . the same for taking

benefits afte

s:ﬁe of‘the apértmenmﬂoweger due to recession in
the real estate m‘gtkgt s% el 5comp1!%}na$ ‘could not get desired
benefits and def%lted_
That the responden%f%isma_v

developer, enjoying @ d :
industry for the '1§§61p&i 1ed 2 ﬁm%‘o{m

undertaken by 1t-Th§ pgqeg;fs 1mpleme‘nteg by the respondent are

&payrﬁgits*towards respondent.
Qnu{,e{ and renowned real estate

‘-,_.

S

execution of projects

considered to be architectural landmarks. The respondent has
successfully developed residential, commercial and IT projects in
Gurgaon after obtaining necessary permissions and approvals from
the competent authorities in accordance with law. The associate
companies of the respondent have also constructed and made
operational Radisson Hotels in Gurgaon, Indore (Madhya Pradesh)

and at Nagpur. The respondent has promoted and developed
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"Bestech City", a duly approved residential colony in Dharuhera,
District Rewari.

That the complainant had approached the respondent through a
property dealer, M/s Shaloo Agencies, and had evinced an interest
in purchasing a residential unit in the duly licensed residential
project promoted and developed by it known as “Park View
Sanskruti” located in Sector 92, Gurgaon, Haryana. Even prior to

making the booking, the complainant had made elaborate and

respondent

That the cor% -ai:n was pr %’d gh

bo%’k the 9partme11t in qus 01;1

L%l% ithe application form

4 zeﬁimself with the same. As
i @ffc'ﬁfs of booking was specifically
- hlgﬁé provided that timely
Ale _ Q?éonSIderatlon /security

payment of ~in

depomts/charééy ualg éeg @gsgm@g %f ‘the contract. It was
specifically emphasized by the officials of the respondent that
interest @ 18% per annum, compounded annually shall be levied on
delayed payments and that in the event of delay in payment of
outstanding amount along with interest, the allotment was liable to
be cancelled and earnest money was liable to be forfeited.

That the attention of the complainant was also drawn to clause 12

of the terms and conditions of booking that specifically provides
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that possession of the apartment was proposed to be offered by the
respondent, within 36 months (including grace period of 6 months)
from the date of approval of building plans or date of execution of
the buyer’s agreement, whichever is later, subject to timely payment
of the sale price and other charges as per the payment plan. The
terms and conditions as set out in the application form were
accepted by the complainant and he has agreed and undertook to

scrupulously comply with the same.

the respondent tg‘*’succ' ,
G
promotlon im _ﬁl :

Q&dertake the construction,

‘tesidential project, the

j)

undertaken t | he mstﬁalmentS asand vghgn demanded by it. The
ﬁde%stoo {
N ehlwe 6 %@;porated in the application

W%y*’ﬁée same.

1995 square f%gg;ﬁuﬁ% @wm Qoon 'Eo\yver Cin the said project

was provisionally allotted to him. The payment plan was appended

along with the allotment letter reflecting the total sale consideration
payable by the complainant to be Rs.1,32,74,980/- (exclusive of
applicable taxes, stamp duty, power back up charges and other
charges payable at the time of possession). buyer’s agreement was
executed between the parties on 18.08.2014. The buyer's

agreement was willingly and voluntarily executed by the
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1)

m) That right from tﬁe Véry

complainant and the terms and conditions thereof are binding upon
him with full force and effect.

That possession of the said unit was to be offered to the complainant
within a period of 36 months from the date of execution of buyer’s
agreement or from the date of approval of building plans by the
Town & Country Planning Department, whichever was later subject
to other terms and conditions of the agreement. The respondent
was also entitled to a grace period of 6 months beyond the aforesaid

period of 36 months. Th&dafeié’ ,approval of the building plans by

cthad ;en sanctioned by the Town
d\mgng bearing number ZP-

!

. was 18 82@1%% ;
E WL

he' wagixtremely irregular with

églnm

@ _%f

his payments and hgﬁee-' 1 ”i{:lent was compelled to issue

repeated remmdéﬁ*s and r%
Despite repea%eda dg ent and reminders as stated
\ gw ) J" \

above, the complamang tlglled to make any::payment to it. It was
repeatedly brought to the notice of the complainant that timely
payment was the essence of the application form/buyer’s
agreement. The complainant was reminded that delay in remitting
payments was attracting penal interest @ 18% per annum

compounded quarterly as per the terms and conditions of the

_ application form/buyer’s agreement.
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0)

p)

q)

That by final notice dated 08.03.2017, one last opportunity was
afforded to the complainant to clear his outstanding payment, which
by then had amounted to Rs.83,68,707/- exclusive of interest
amounting to Rs. 21,94,466 /- within 15 days from the receipt of the
said letter, failing which he was informed that the allotment would
stand cancelled and payments as per the buyer’s agreement would
stand forfeited. However, no response was received from the

complainant.

to mention th ‘
received by the ﬁ

that on acc of repqal;eg lful éeﬁgﬁ‘lt of his contractual
A | ¢ i\t < §
en glgg e in his favour was

plainar

obligations, t n._. ovi '0 al'g'fa

i

was addresseg to thg adegss provrid,éd by the complainant in the

application form and that the said correspondence was duly
received by the complainant.

That the complainant in the year 2018 had visited the office of
respondent after receiving letter dated 25.07.2018 issued by the
respondent to him. The officials of the respondent had met the
complainant and had specifically conveyed to him that his allotment

had been cancelled on account of non-payment of the outstanding
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t)

amount to the respondent even after several reminders had been
issued by it to the complainant. The complainant had also been
informed by it that at the relevant point of time, no amount was
liable to be refunded to the complainant by it. It had also been
conveyed by the respondent that in fact, the total forfeitable amount
at the relevant point in time was much more than the total amount

paid by the complainant to the respondent.

That thus the allegations levelled by the complainant against the

[amant

respondent are totally bg‘l\

'B do not merit any consideration

| eecé;mplamant has till date only

aﬁi’ﬂge consideration amount

power back u y
possession. f%l’s%;ﬁdlgulgou 01.1 thém
of hls ill

_ gg %a@&on&@rgﬂon.

That the said pm]ect hels»he %&%mpléff; on time and there has been

£ 0% ﬂgﬁ complamant to claim

that the canc 1llegal by paying only

i,

Eermg possession to the
1d all the dues. In fact, after

respondent v1de letter for offer of possession dated 15.02.2019 had
offered another opportunity to the complainant to make payment of
the outstanding amount and take physical possession of the said
unit.

That the respondent had completed construction of the project and
applied for the occupation certificate in respect of the same from the

competent authority on 30.06.2017 itself. Occupation certificate has
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also been granted by the competent authority. Actually,

complainant never had sufficient funds to make payment of the

the

sale

consideration and has proceeded to make false and baseless

allegations against the Respondent so as to try and cover up his crwn

lapses and wilful defaults.

That the following circumstances (which were beyond

the

reasonable control of the respondent) would comprehensiyely

establish that no lapse can be attributed to the respondent ins

implementation of tha.ij

concerned: -

ofar

t is

the

ing
: lan arfgfhg part of the bullImg

> the respondf é%staf;e excavatl

carrying out\?h cons r*uctlon %’g@‘%lplex somewhere in

3 f %
month of April- MaWZSJ,? &Mﬂ{;rs of GAIL approached
site and raised 0’% tions ‘and appr ;i the respondent with

regard to

iBe
complex. Ihe;rgsi:b%&enuif‘:‘%nqgmgs from GAIL as well as

e running through

the

the

Town and Country Planning Department and explored options

for possibility of shifting of the said Gas Pipeline. It
conveyed by GAIL that the shifting of Gas pipeline was

was

not

possible. At this stage the respondent once again approached the

Town and Country Planning Department for revision of site plan

of the complex. The said department advised the respondent

that since location of only one tower was to be realigned,

the
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respondent could safely commence construction of the complex

in its entirety after shifting the location of Tower-H so as to build
it beyond the prohibited distance from the Gas Pipeline. The
respondent was further intimated by Town and country
Planning Department Haryana, that after completing the
construction of the complex, the respondent could apply for
occupation certificate and at that stage, necessary modifications

shall be 1ncorporated in the competition drawings of the
l. -2 P

ANA

'tk @ﬁplgpggrgvised with respect to

the complex. Thus, the resondent first applied for revisian of
the building plans.
» That the sanction of the said revised plans was granted by Town
& Country planning Department vide memo bearing number ZP-
577 /Vol-1/SD(BS)/2017/ 17366 dated 20.07.2017.
> vide order 08.11.2016, Haryana State Pollution Control Beard,
{&/" in compliance of order dated 08.11.2016 of Hon’ble National
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Green Tribunal, directed all construction activities in Delhi NCR

to be stopped due to rise in pollution levels. The construction
activities were stalled for almost 7 to 10 days which led to
demobilisation of the labour force at site due to which the
construction activities almost came to stand still for a period of
almost 1 month.

> That in light of facts submitted above, documents appended, and

contractual stipulations agreed between the parties, it has been

éyents, the respondent has

selfina Jdlghgenfd aderompj; manner. The existence
_ ! I~

of the Gas F ipe?__haé:li neve:z% sg?o%ed to the respondent
by the lan} ner wi %ﬂoﬂdent had entered into

aking the implementation of

: f*‘: responding advantage
e ‘been ed by conceptualising the
Tower H QE‘“"l;jle Pro}ecgﬁwp*pfohlblted distance of the Gas
Pipeline. In fact, the respondent bona fide and genuinely
believed that it would be able to undertake the implementation
of the project on the basis of plans initially drawn up and
sanctioned. Consequently, there does not exist any circumstance
which warrants that any financial liability or penalty or fine be

imposed upon the respondent or for that matter any financial
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10.

benefit in the shape of compensation or by any other means be
made available to the complainant.

Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents and submissions
made by the parties.

Jurisdiction of the authority

As per notification no. /92/2017 1TCP dated 14.12.2017 issued by
1 F- b4 %\

Town and Country Plannmg Department Haryana the jurisdiction of
én”g I f’w§§@% i“ﬂg

Haryana Real Estate Regulatory Authonty, Gurugram shall be entire
T AV BN EEEY

Gurugram district for all purposes In the present case, the project in

% @‘:\ Q“@é l] Ii4 §§
question is 51tuated thln the plannmg area of Gurugram district.

Therefore, this authorlty has complete terrltorial jurisdiction to deal
FY A

with the present comglamt

£

E.Il  Subject-matter ]qrisdlctlﬁn ARNA
70 <A A0 '*s;’.; =1AY1

Section 11(4)(a) lof the Act, 2016 prowdes that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11

(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to the
association of allottees, as the case may be, till the conveyance of all
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i1,

12.

the apartments, plots or buildings, as the case may be, to the allottees,
or the common areas to the association of allottees or the competent
authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under
this Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside compensation

[ et

which is to be decided by Yg;e d'ylcatlng officer if pursued by the

k2 L J,‘.‘
‘fl I|
progeedmg with the complaint

and to grant a r? : p s%%’t;‘matter in view of the

judgement passed.

o

and Developers Pﬁvate le tedﬁv ta_ teA
V i‘ BRERRBBI
__ “terég ted in case

Limited & other Vs Un ‘oh‘ g]gndig‘ other’s SLP (Civil) No. 13005 of

2020 decided on 12.05. 2022w ein 1t has been laid down as under:

“86. From the s eine f - he : {detailed reference has

been made qnd‘t:a mg mno emﬂad;ydggatwn delineated with
the regulato d}u lf ? r what finally culls
out is that a the indicates nnct expressions like

‘refund,, ‘interest: pena!ty and ‘compensation’, a conjoint reading of
Sections 18 and 19 clearly manifests that when it comes to refund of
the amount, and interest on the refund amount, or directing payment
of interest for delayed delivery of possession, or penalty and interest
thereon, it is the regulatory authority which has the power to
examine and determine the outcome of a complaint. At the same time,
when it comes to a question of seeking the relief of adjudging
compensation and interest thereon under Sections 12, 14, 18 and 19,
the adjudicating officer exclusively has the power to determine,
keeping in view the collective reading of Section 71 read with Section
72 of the Act. if the adjudication under Sections 12, 14, 18 and 19
other than compensation as envisaged, if extended to the
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adjudicating officer as prayed that, in our view, may intend to expand
the ambit and scope of the powers and functions of the adjudicating
officer under Section 71 and that would be against the mandate of

the Act 2016.”

Hence, in view of the authoritative pronouncement of the Hon’ble
Supreme Court in the cases mentioned above, the authority has the
jurisdiction to entertain a complaint seeking refund of the amount and
interest on the refund amount.

Findings on the objections raised by the respondents

SRS 3-*4}‘;
FI  Objection regarding itlement of DPC on ground of
complainant being inve: or: “

The respondent has taken.a*stand _akghe complamant is an investor

('D
>
O
-t
-3
=
@
—
@
[
o
o
=
o B
)
fen
-t

N, \E
e Act statesthat the Act is enacted
NI <

%f %h real estate sector. The

& ,, ﬁit in stating that the Act
\ P

onsumers of the real estate

statute but at thegmumr‘géh_é pmﬁm‘ﬁlé‘"éannﬁt be used to defeat the

enacting provisions of the Act. Furthermore, it is pertinent to note that
any aggrieved person can file a complaint against the promoter if he
contravenes or violates any provisions of the Act or rules or regulations
made thereunder. Upon careful perusal of all the terms and conditions
of the apartment buyer’s agreement, it is revealed that the complainant
is a buyer and paid total price of Rs.47,93,059/- towards purchase of an
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apartment in its project. At this stage, it is important to stress upon the
definition of term allottee under the Act, the same is reproduced below
for ready reference:

“2(d) "allottee" in relation to a real estate project means the person
to whom a plot, apartment or building, as the case may be, has
been allotted, sold (whether as freehold or leasehold) or
otherwise transferred by the promoter, and includes the person
who subsequently acquires the said allotment through sale,
transfer or otherwise but does not include a person to whom
such plot, apartment or building, as the case may be, is given on
rent;” ;:;m

( n of "allottee” as well as all the

e I}ﬂthere cannot be a party
having a status of\i IpA: § Real Estate Appellate

Tribunal in in appeal no.

concept of IHVEStO@LJS not defined or ref&erred in the Act. Thus, the
\JUINU\LUJIN\/M\IVI

contention of promoter that the allottee being an investor is not entitled

to protection of this Act also stands rejected.

Findings on the relief sought by the complainant.

G.1. Direct the respondent to refund the amount paid by the
complainant Rs. 47,93,059/- along with interest.
The complainant was allotted unit no 303, 3 floor in tower C in the

project “Park View Sanskruti” by the respondent builder for a total
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consideration of Rs.1,32,74,980/- and he paid a sum of Rs. 47,93,059/-
which is approx. 45% of the total sale consideration. A buyer’s
agreement dated 18.8.2014 was executed between parties with regard
to the allotted unit and the due date for completion of the project and
offer of possession was fixed on 18.02.2018. The complainant failed to
pay amount due against the allotment unit.

The respondent had sent reminder letters dated 16.08.2013,

-owfw ,

07.09.2013, 02.09.2014, ¢ 1 14, 03012015, 19.01.2015,

7,04.2015, 23.04.2015, 5 06.08.2015, 21.08.2015,

07.09.2015, 05. 11 %~05.12.2015, 05.03.2016,
26.03.2016, 08.11.2016,

dated 08.03.20177'to _
complainant contipég
payment even after C
received cancellz

record which shd vs tha

amount by the Cb@é"é [Thg@[}e{ fthei%ergnplalnant approached

the respondent/promoter for refund of the amount deposited and an

assurance of the refund after subsequent sale of the unit was issued vide
letter dated 25.07.2018 (annexure P-4). But in spite of the above
assurance, no refund has been made to the complainant/allottee and
request of the refund the amount along with interest. The counsel for

the respondent states that an interest liability of Rs.23 Lakhs has arisen
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against the complainant/allottee on the date of cancellation. Further,
the respondent has sold the unit at a much lower rate and the
respondent be allowed the deduction of statutory taxes and brokerage
etc.

Accordingly, the complainant failed to abide by the terms of the
agreement executed inter-se parties by defaulting in making payments
in a time bound manner as per payment schedule. This reluctant
behavior of complainant led}fg;:lls?gég;e of notice of cancellation by the

respondent on 29.03.2017. Neyg{ question before the authority is

I | L

whether this cancellatiﬁjxis vaﬁd LAy
I D/ “’f"*‘%f% "N
As per clause 1 EL]&{G] of;,t,be _gpartment buyers agreement, the

respondent/ prorpet%g hasri ght to cancel the umtand forfeit the earnest
s : =1

money in case the%allottee ha& breached the ter-ms and conditions of the
buyer’s agreement e)%ecutgd betweell bo& the partles Clause 1(L) & (G)
25 1 :

of the buyer’s agreement is ;‘eproduced %under for ready reference:
. ﬁ’%& %’%’

d R%h tth egeto
¥

' ; %ﬁ -;i _'_g’ o

N S P

Clause 1. Salegf tge Aggrtr%e
(L). Failure owdelgy in“%gymen

In the event ¢he APARTMENT ALLOTTEE(S)) fails to pay any
mstal!ment(),ww interest within, 75 ﬁaﬁs,frgm the due date, the
Developer shall have the right to forfeit the entire amount of
Earnest/Registration Money paid by the APARTMENT
ALLOTTEE (S) and in such an event the allotment of the Said
Apartment shall stand cancelled and the APARTMENT
ALLOTTEE (S) shall be left with no right, claim or lien on the said
Apartment and the Developer at its sole discretion would be free to
allot the Apartment to a third party. The amount paid, over and
above the Registration /Earnest Money, if any, shall be refunded by
the Developer without interest after adjustment of interest accrued

/&/ on the delayed payment(s), processing fees, brokerage, if any,

and/or any other charges, due from the APARTMENT
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ALLOTTEE(S) under this agreement. However, the Developer may
in its sole discretion, waive its right to terminate this Agreement,
and enforce all the payments and seek specific performance of this
Agreement. In such a case, the Parties agree that the possession of
the APARTMENT will be handed over to the APARTMENT
ALLOTTEE(S) only upon the payment of all out-standing dues,
penalties, interests, litigation costs etc., along with interest by the
APARTMENT ALLOTTEE(S) to the satisfaction of the Developer.
G. Earnest Money

The APARTMENT ALLOTTEE (S) has entered into this Agreement on

the condition that out of the amount(s) paid/payable towards

the SALE PRICE, the Deve.'aper shaH treat 20% of the SALE PRICE

as Earnest Money (hergnguﬁe T fer: red to as the "Earnest Money")

to ensure fulfilment, by the A '

as contained in this Agreel me.

The respondent 13}9$ieré-_

cancellation letter toith, , nant."The:
&‘ ! L3S ¥ A

project of the allotted unit Wran d on 19‘66 2018. The respondent
A |

L % 3
mthugdfquate notices. Thus, the

cancelled the unit 6f the.com lamant
“%’. ? i

states that-

“5. AMOUNT OF EARNEST MONEY "

Scenario prior to the Real Estate (. Regulanons and Development) Act,
2016 was different. Frauds were carried out without any fear as there
was no law for the same but now, in view of the above facts and taking
into consideration the judgements of Hon’ble National Consumer
Disputes Redressal Commission and the Hon’ble Supreme Court of
India, the authority is of the view that the forfeiture amount of the
earnest money shall not exceed more than 10% of the
consideration = amount of the real estate ie.

cancellation of the flat/unit/plot is made by the builder in a

ﬁ/ﬁ apartment/plot/building as the case may be in all cases where the

unilateral manner or the buyer intends to withdraw from the project
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and any agreement containing any clause contrary to the aforesaid
regulations shall be void and not binding on the buyer.”

22. As per the provisions of regulation 11 of 2018 framed by the Haryana

23.

Real Estate Regulatory Authority, Gurugram, the respondent/builder
has to return the remaining amount after deducting 10% of total sale
consideration as earnest money, but that was not done. So, the
respondent/builder is directed to refund the amount received from the

complaint after deducting %ﬂé«f the basis sale consideration and

return the amount along
Bank of India highest m n‘al of¢ '
° ﬁ \
as on date +2%) as i |
“ﬁﬂes 26‘17_ from the date of

ﬂ"? 'g; e gg
ti.’al date of’ %efund of the amount

1"\

titled as M/s Newtech Pro
LIDIHIECDAN/
of Up & Ors. (sup“;a)mhas h@Id l;hat an dllnttee is entitled to claim
compensation & litigation charges under sections 12,14,18 and section
19 which is to be decided by the adjudicating officer as per section 71
and the quantum of compensation & litigation expense shall be
adjudged by the adjudicating officer having due regard to the factors
mentioned in section 72. The adjudicating officer has exclusive

jurisdiction to deal with the complaints in respect of compensation &
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25.
26.

legal expenses. Therefore, the complainant is advised to approach the

adjudicating officer for seeking the relief of litigation expenses.

Directions of the authority

Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of

obligations cast upon the promoter as per the function entrusted to the

authority under section 34(f):

ii.

T,

The respondent is difﬁ';'-_"t.\:'.';Qfgtpiwrefund the paid-up amount of

%
g

Rs.47,93,740/- after d@dﬁéﬁﬁlé-mﬁ as earnest money along with
brokerage charge@ox&g extent q,ﬁma;umum 0.5% of the total basic
c0n31derat10n gf Rs 1 10 72 250 /- wrth the interest at the
prescribed rate i. e., 10.70%.is allowed on the..balance amount, from
the date of cingelgatlon till date of %Ctl.%al refund.

A period of 90 days 1s glven to the respondent to comply with the
directions given in thls order and fallmg which legal consequences

would follows

- /8
- ' =

3 li&; I
L

Complaint standstdi_;;_pgsedwgff

File be consigned to t:egisfrj;.

W Wiptr e

(Sanjeev Kumar Arora) (Vijay Kumar Goyal)

Member Member
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 14.02.2023
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