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nm Complaint No. 3961 of 2021
& GURUGRAM

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Complaint no. : 396102021
Date of first hearing: 25.11.2021
Date of decision: 22.02.2023
Sunita Satija
R/o:-685/21, Heera Nagar, Gurugram Complainant
Versus

M/s RMG Developers Private Lu;ruted

Regd. Office at: Khasra No. SBO%Gopl ‘Ram Building,

Sultanpur Village, New Delhl— llﬂﬁéot g Respondent

CORAM: P T EING

Shri Ashok Sangwan = s ; Member

APPEARANCE: : e

Ms. Rajan Kumar Hans (Advocate) Y N Complainant

None YaA'R R i J o Respondent
EX-Parte Order

1. This complain has been filed by tl:!'e*cd’fnplainant/allottee under section
31 of the Real Estaté (Regulation and'Development) Act, 2016 (in short,
the Act) read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in S;hort, the Rules) for violation of section
11(4)(a) of the Act wherein it is inter alia prescribed that the promoter
shall be responsible for all obligations, responsibilities and functions
under the provision of the Act or the Rules and regulations made
thereunder or to the allottees as per the agreement for sale executed

inter se.
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Unit and project related details

Complaint No. 3961 of 2021

The particulars of unit details, sale consideration, the amount paid by

the complainant, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

S.N. | Particulars Details

1 Project TR and | 'RMG  Residency”, Sector 37C,
location \ .\_Gurugram

2, Project area i'?‘551‘<:res

3. Nature of the pl’O]ECt iv fk%fondgble Group Housing Colony

4, DTCP llceH%e no alfa

validity status b ey

1270f 2015 dated 09.10.2015 valid
up to 08.10,2020

-%

5. Name ofllcensee

| RMG Deéel'g'pers Pvt. Ltd.

!

6. RERA Reglstered / not

5]

Regiéteréd‘ vide no. 206 of 2017

environment clearance

registered dated15.09.2017
7. RERA reglstratlon Vahd 31'.1{2_.2§0‘19
up to ol
8. |Date of approval ‘of 21122015
building plan [As periinformation obtained by the
planning branch]
9. Date of approval of|31.01.2017

[As per information obtained by the
planning branch]

106, first floor, tower- 4, block- A

10. Unit no.

[Page no. 17 of the complaint]
11, Unit measuring 441.320 sq. ft.

[Carpet area]
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Complaint No. 3961 of 2021

68.197 sq. ft.

[Balcony area]

12.

Date of execution of
apartment buyer
agreement

21.02.2017
[Page 16 of complaint]

13.

Possession clause

s
.

| &k allottee(s)

-
Tt
.

o

Q;s_a!;d .

3.1 Possession

“Subject to force majeure
circumstances, intervention of
. Statutory authorities, receipt of
“occupation  certificate  and
having timely
‘complied with all its obligations,

“"xz&formabtles or documentation, as
ey pea pﬁescnbed by the Developer

““'and'\not being in default under
any part bereof and apartments
buyer’s * agreements, including

' l;;uggf_g;gt};l;'mited to the timely

_payment of installments of the

.\ Other charges as per the payment

_~plan, stamp duty and registration

5 ch%rge;, the developer proposes

go‘égﬁer of possession of the
apartment to the

7 | ‘allottee(s) within 4 (four)

years from the date of
approval of building plans or
grant of environment
clearance whichever is later.”

(Page no. 20 of the complaint).

14.

Due date of possession

31.07.2021

[Note: - Calculated from date of
environment clearance ie,
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Complaint No. 3961 of 2021

31.01.2017, which comes out to be
31.01.2021 + 6 months as per
HARERA notification no. 9/3-2020
dated 26.05.2020 for the projects
having completion date on or after
25.03.2020.
15. Payment plan Time linked payment plan.
[As per payment plan at page no. 28
of complaint]
16. | Total consideration £ '°}R5'%__17 99,379/
: : As per payment plan at page no. 28
e %cfﬁ complalnt]
17. | Total amount péld by the RS 19 06 807/
Complalnant;, S Las per, staﬁgement of account at page
| no. 36 of complaint]
18. Oc:cupati(_)1:1';';@é certificate | Not received |
/Completion certificate | |
19. | Offer of possession-..| ”ové’“ffﬁ?“ed’
20. | Delayin handing over.the | lyeér 6months and 22 days
possession till date of this |+ g
order i.e, 22.02:2023 - B %

B. Facts of the complaint

3. The complainant has made the following submissions: -

L.

That in the year 2016, the complainant got information about an
advertisement in a local newspaper about the affordable housing
project “RMG Residency” at Sector 37-C, Gurugram, (Haryana).

When she called on the phone number provided in the newspaper,
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Complaint No. 3961 of 2021

the marketing staff of the respondent showed a rosy picture of the
project and allured with proposed specifications and invited her
for the site visit. The complainant visited the project site and met
with the local staff of respondent, and they gave an application
form and assured that possession would be delivered within 36
months as they were told that it is a government project having

fixed payment installment in every 6 months and on the last

i

installment, the possessm_ Wg?.'ld’be delivered.

That the complamant apﬁllecf fOr a 1 BHK residential unit in an
upcommgpmJect%fresgon{;lent%mely ‘RMG Residency” at Sector
37-C, Gurugram, (Haryana] for' which she remitted Rs.89 ,969/-
towards bookmg the Lgut dated 14 09 201@ along with application
form. The -respo-ncient acknowledged the payment. The
cornplamant got the unlt m the draw mof lots held on date
23.12.2016. S

That on date 21 02. 2017 a pzeiprgnﬁed one-sided, arbitrary, and
unilateral ﬂa&buyer agreement for allotted unit/flat was executed
between the parties, As per-clause-3.1, the respondent had to
complete the construction of the flat and hand over its possession
within 4 years from the date of grant of sanction of building plans
for the project or the date of receipt of all the environmental
clearances. This was as per rule 1. (iv) under the Affordable

Housing Policy 2013, notified by DTCP, Government of Haryana on
date 19.08.2013 in the Haryana Government Gazette. The building
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Complaint No. 3961 of 2021

plan of the project was approved on 02.12.2015 and the
environmental clearance was granted on 28.09.2016. Therefore,
the due date of possession becomes on or before 28.09.2020.

That till date, the complainant has paid Rs.19,06,807/- i.e., over
100% of money called. She observed that there was slow progress
in the construction of subject flat for a long time and raised the
grievance to respondent. o

That the respondent chargggthe complainant an interest of
Rs.77,082/- on the Delaye’dAp %ment (at the rate of 10% p.a.) which

1Y

should have been 930{;;‘1}1___{‘:-35 per the prevallmg SBI rate of

—— : g;\?; 20 = X 2
That the maih ér;evance of the cpmplalnant is that in spite she has
paid 100% of thaactllal amounts of ﬂat the respondent has failed
to deliver its pesses;lon on time whlch was a core promise of
Affordable Housm; Pohcy, 2013

That the other grievance. of th% complamant is that the respondent
is offering the ﬁt—out poésessmh and not the legal possession and
is charging the e_xtra charges ofRs.1,40,000/- which is illegal as per
the scheme of AHP.

That the respondent is not providing GST input credit though it has
charged a hefty amount of Rs.97,554/- as the GST from the
complainant.

That the complainant had purchased the flat with the intention that

after purchase, her family would use it for personal use. It was
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Complaint No. 3961 of 2021

promised by it at the time of receiving payment that the possession
of fully constructed flat as shown in newspaper at the time of sale,
would be handed over to the complainant on and after the payment
of last and final installment. The installment accrued on every 6
months after the commencement of construction work, and the
respondent was under an obligation to deliver the project
complete in all respect. The respondent took the last installment or

by the maximum till 2809 ( _"-J-fg;;;ﬁgas per flat buyer agreement and

Affordable Housing Polj@r %gossessmn of flat need to be given

within 48 months froﬁr%th? dat% of approval of building plans or

from the date of env1ronmentalaclearance whlchever is Later).

That the facts and c1rcumstances as enumeratecl above would lead

"-! M ]
2% Mz

to the only con{;lusmn that there is a deflclency of service on the

\ ol
L

part of the respondent and as such 15 llable to be punished and

compensate the complalnant.

.....

That the DTGP Haryana is als% llable Lor the negligence to monitor

;saw

the progress @f ﬂneﬁ project asin the case of affordable housing, the

,

Government[B}G_&;Depgtm&ptlplqys-.__an_ active role. When the
respondent has miserably failed to complete the structure as per
the schedule specified in builder buyer’s agreement and as per the
Haryana Affordable Housing Policy 2013 (i.e. 4 years from the date
of grant of building approvals or from the date of grant of
environmental Clearance, which is later), by Town and Country

Planning Department. It has been more than 1 year since the DTCP
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Complaint No. 3961 of 2021

has failed to take any action against respondent regarding it to
hand over the possession to allottees.

That the cause of action for the present complaint arose on
21.02.2017, when a one-sided, arbitrary and unilateral flat buyer
agreement was executed between the parties, and on 22.07.2021,
when the complainant paid the last installment. Further, the cause
of action arose on 28.09.2016, when the respondent failed to hand

over the possession off-th‘e.._-ﬂat-,aas per the buyer’s agreement.

Further, the cause of actlogl
o 11

including on a) 27 01 ZQZO and on many times till date, when the

;agam arose on various occasions,

protests were lodged w1th the respondent about its failure to

é“’&f‘“r

deliver the prcu ect. The cause of action is allve and continuing and
i £ 7

would contmue to sub31st till sqch tlme as thls authority restrains

the respondeng.;-by.__gn Zerder of_m];g_nctmn and/or passes the

necessary orders.

C. Relief sought by the complamant.

4. The complainant has sought follewmg rellef[s)

il.

Direct the respondent to pay. interest at the prescribed rate on
delayed possession since the due date of possession till date of
actual legal possession.

The respondent may kindly be directed to complete and seek
necessary governmental clearances regarding infrastructural and
other facilities including road, water, sewerage, electricity,
environmental, etc. before handing over the physical possession

of the flats.
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Complaint No. 3961 of 2021

iii. The respondent may kindly be directed to not charge any extra
amount over and above of that mentioned in the builder buyer’s
agreement.

iv. Direct the respondent to provide the input credit of GST to the
complainant.

The authority issued a notice dated 23.10.2021 of the complaint to the
respondent by speed post and also on the given email address

at rmg@gmail.com. The dellvery_- reports have been placed in the file.

.03.2022 for filing reply was sent
to the respondent on email- ati‘dtbe).s‘s‘at mg@gmall com. Despite service
of notice, the respondent haSﬂpreferred nelther to put in appearance not
to file reply to the complamt w1th1n the stlpulated period. Accordingly,
the authority wh3t left with no other optlon to proceed ex parte
proceeding dated: 21 042022 agamst the respondent

Copies of all the ref&vant documents have been filed and placed on the
record. Their authent1c1ty is not in dispute Hence, the complaint can be
decided on the baﬁs__ls_izggf th;@ose;iég;gd1§p_ute_d”:__docu’r_pents and submissions
made by the complai_ﬁgiilt.;_ & | “

Jurisdiction of the.authorit;r /

The authority has complete territorial and subject matter jurisdiction
to adjudicate the present complaint for the reasons given below.

D.I Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by

Town and Country Planning Department, Haryana, the jurisdiction of

Haryana Real Estate Regulatory Authority, Gurugram shall be entire
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Gurugram district for all purposes. In the present case, the project in
question is situated within the planning area of Gurugram district.
Therefore, this authority has complete territorial jurisdiction to deal
with the present complaint.

D.II  Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obhgfatfons respons:b:ht;es and functions
under the provrswpes of fm,s«ijt or, th rulesand regulations made
thereunder or, fﬁ the allottees :f___‘per hé'agréement for sale, or to
the associati flottees, as the case may.bé,till the conveyance
of all the apa rt ents plots or bu;fdm,gs, as the case may be, to the
allottees, or the common. areas:to the association of allottees or
the competent authomy as the case may- be,

Section 34-Funictions of the Authomy

34(f) of the Acggrovzies to ensure comphqnce of the obligations
cast upon the promoters, the allottees and'the real estate agents
under this Act and the rules:and regulations made thereunder.

So, in view of the provisions of the Act quoted above the authority has
complete ]urlsdlctlon to dec1de the complamt regarding non-
compliance of obligations by the promoter leaving aside compensation
which is to be demded by the ad]udlcatmg officer if pursued by the
complainant at a later stage.

Findings on the relief sought by the complainant

E.1 Direct the respondent to pay interest at the prescribed rate on
delayed possession since the due date of possession till date of
actual legal possession.

Page 10 of 18



¥ HARERA

GURUGRAM Complaint No. 3961 of 2021

11. Inthe present complaint, the complainant intends to continue with the
project and is seeking delay possession charges as provided under the

proviso to section 18(1) of the Act. Sec. 18(1) proviso reads as under.

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession of
an apartment, plot, or building, —

Provided that where an allottee does not intend to withdraw from
the project, he shall be paid,: by the promoter, interest for every

month of delay, till the h_and; wg..owr of the possession, at such rate
as may be prescribed.” SR ~§§f

12. As per clause 3.1 of the apg- g "2‘_ en %ﬁbuyer s agreement provides for
*"”' ¥ M )
handing over ofpossesmon and. is. f produced below:
V4 >, P A% §f" Ay
3. POSSESSION | ¥
3.1 “Subject to forge ma;eure crrcumstances, mgerventwn of
statutory. author:t:es, receipt of accupaﬁéﬁ certificate and
allottee(s) *havmg timely complied with (all.its obligations,
formalities;jor, documer;tamon as per ,orescnbed by the
Developer.and not being in default under any part hereof and
apartments Euggersa_greements mcludmg but not limited to
the timely paymentof installments ofthé ather charges as per
the payment p!an, st;amp duty and reg:strat:on charges, the

apartment to the aHottee(s) wrthm 4 (four) years from the
date of| approval of gb ilding plans or grant of
environment deamnge ug}n evegérs@lagcr
13. At the outset, it is relevant to comment on the preset possession clause
of the agreement'wherein tthe.posse‘séibn has been subjected to timely
payment and all kinds of terms and conditions of this agreement and
application, and the complainant not being in default under any
provisions of this agreement and compliance with all provisions,
formalities and documentation as prescribed by the promoter. The

drafting of this clause and incorporation of such conditions are not only

vague and uncertain but so heavily loaded in favour of the promoter and
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against the allottee that even a single default by the allottee in fulfilling
formalities and documentations etc. as prescribed by the promoter may
make the possession clause irrelevant for the purpose of allottee and
the commitment date for handing over possession loses its meaning.
The incorporation of such clause in the buyer developer agreement by
the promoter is just to evade the liability towards timely delivery of

subject unit and to deprive the allottee of his right accruing after delay

; 'as to how the builder has misused

his dominant position and “drafte :g"such mischievous clause in the

!I 0l seg

agreement and the ;allgttEé z& geft\w%th no optlon but to sign on the
g .”. ,. i : Y

dotted lines. f& ) s

| xx‘“ F 4 Y ¢\

Payment of delay possessnon char%es»at pg'es;:ribed rate of interest:

Proviso to section 1§ prowdes that where arf aIloftee does not intend to
withdraw from the%ﬁ%‘*@ he shall e paLds, by the promoter, interest

for every month of delay,, t111‘che handmg over of possession, at such rate
w—- = M*

g Ty

as may be prescr%)eg arui it- has been pjescrlbed under rule 15 of the

e

rules. Rule 15 hasbeenvreproducedeas under/

=

Rule 15. Prescnbed rate of mterest- [Provxso to section 12, section 18

and sub-section (4) and subsection (7) of section 19]

(1)  For the purpose of proviso to section 12; section 18; and sub-
sections (4) and (7) of section 19, the “interest at the rate
prescribed” shall be the State Bank of India highest marginal cost
of lending rate +2%.:

Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix
from time to time for lending to the general public.

The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of
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interest. The rate of interest so determined by the legislature, is
reasonable and if the said rule is followed to award the interest, it will
ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India i.e,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
on date i.e.,, 22.02.2023 is 8.70%. Accordingly, the prescribed rate of

interest will be marginal cost of lending rate +2% i.e., 10.70%.

The definition of term‘interés 5. |
.e: r
provides that the rate of inte- 3 h,argeable from the allottee by the

1}!1,\“__ |

promoter, in case of yde{aul !&sh "_:beb%gu;;ll to the rate of interest which

the promoter shall be hable t&payf'?tﬁe aIlottee, in case of default. The
g =

relevant section f’é regroduced below |

“(za) "interest" m ans the rates of interest paydb!e by the promoter or the

allottee, as the casemay be. | | | | V]

Explanation. —Fer the purpose of this clause—,

(i) the rate of ?gt@‘gg?vhgrgeabl%gkdm ithe allottee by the promoter,
in case of default shall-be_ equal, to~ the rate of interest which the
promoter shall be'liable to;’pggg@e@anortee, in case of default;

(ii)  the interest payable by the pr wg@;'o,;gg%to the allottee shall be from
the da teggh@mmgterﬁe;ew %\a ounbor any part thereof ti H
refundedhq;ﬂ the :nterest payable by the allottee to the promoter
shall be fcom the date the. quqttee defaults in payment to the
promoter-till the date it-is paid;” ‘i

Therefore, interest on the delay payments from the complainant shall
be charged at the prescribed rate i.e, 10.70% by the respondent
/promoter which is the same as is being granted her in case of delayed
possession charges.

On consideration of the circumstances, the documents, submissions

made and based on the findings of the authority regarding
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20.

contravention as per provisions of rule 28(2), the authority is satisfied
that the respondent is in contravention of the provisions of the Act. By
virtue of clause 3.1 of the apartment buyer agreement executed
between the parties on 21.02.2017, the possession of the subject
apartment was to be delivered within a period of 4 (four) years from

the date of approval of building plans i.e, 21.12.2015 or grant of

environment clearance i.e., 31. 01.2017 whichever is earlier, further a

grace period of 6 months as % \RERA notification no. 9/3-2020

dated 26.05.2020 for proleeb}h":’ﬁ’_g completlon date on or after

25.03.2020. Therefore the due tciatj :o‘,f handmg over possession comes
out to be 31.07. 2021@Z The respohdene ha's falied to handover possession
of the subject apartment tlll date of thlS ofder Accordingly, it is the
failure of the respondent/ promoter to fulfil its obligations and

-

responsibilities as’ per the agreement to.hand over the possession

within the stlpulated perlod The authonty is of the considered view

that there is delay OI; th:.! Parég ogf the respondent to offer of possession
of the allotted unit to the comp’famant as per the terms and conditions
of the apartment buyer s agreement dated 21 02.2017 executed
between the parties. Further, no OC/part OC has been granted to the
project. Hence, this project is to be treated as on-going project and the
provisions of the Act shall be applicable equally to the builder as well as
allottee.

Accordingly, the non-compliance of the mandate contained in section

11(4)(a) read with section 18(1) of the Act on the part of the respondent

Page 14 of 18




EUAREgRRAﬁA Complaint No. 3961 of 2021

=

21.

22,

23.

is established. As such, the complainant is entitled to delay possession
charges at rate of the prescribed interest @ 10.70% p.a. w.e.f.

31.07.2021 till the handing over of possession as per provisions of
section 18(1) of the Act read with rule 15 of the Rules.

E.II The respondent party may kindly be directed to complete and seek
necessary governmental clearances regarding infrastructural and
other facilities including road, water, sewerage, electricity,
environmental, etc. before handing over the physical possession of
the flats.

OC/CC is a certificate obtamed from the competent authority is a proof

of completion of basic amenltles such as road, water sewage, electricity

# ““:«"'(v.,; Ly }s,

etc. There is nothing on record the respondent has applied for obtaining

] }weﬁ@ i
N .u».«siﬁ. " = @ w ?f ‘% W%&» x &5

occupation certlﬁcate form the competent authorlty The respondent/
promoter is further dlrected to issue offer of possession after obtaining
the occupation certlﬁcate of the pro]ect from the competent authority.

E.Ill. The respondent party may kindly be directed to not charge any
extra amount over and above of that mentioned in the builder
buyer’s agreement.;. e ry

The respondent shall not charge anythlng which is not part of

apartment buyer’s agreement ) "%i”f:

E.IV. Direct the respondent to prowde the mput credit of GST to the
complainant

In this context, the attentlon of the- authonty was drawn to the fact that

the legislature while framing the GST law specifically provided for anti-
profiteering measures as a check and to maintain the balance in the
inflation of cost on the product/services due to change in migration to
anew tax regime i.e. GST, by incorporating section 171 in Central Goods
and Services Tax Act, 2017/ Haryana Goods and Services Tax Act, 2017,
the same is reproduced herein below:
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“Section 171. (1) Any reduction in rate of tax on any supply of goods or
services or the benefit of input tax credit shall be passed on to the
recipient by way of commensurate reduction in prices.”

24. The intention of the legislature is amply clear that the benefit of tax
reduction or ‘Input Tax Credit’ is required to be passed onto the
customers in view of section 171 of HGST/CGST Act, 2017. As per the
above said provisions of the Act, it is mandatory for the respondent to
pass on the benefits of ‘Input Tax Credit’ by way of commensurate

reduction in price of the f__];'-.it‘*;unit. .."Accordingly, respondent should

reduce the price of the unlt/ ;

of the flats commensurate W1thnthe beneﬁt of ITC received by him. The

‘& & ’ 9 s

.
promoter shall submlt the beneﬂt gr\zen‘ to ith‘e allottee as per section

@

171 of the HGST Act 2017 - \=
25. The builder has to pass the beneﬁt of mput!tax credit to the buyer. In
the event, the respondent—promoter has not passed the benefit of ITC to
the buyer of the unit; then lt is-in contraventlon to the provisions of
section 171(1) of the HGST Actw201@7 and has thus committed an offence
as per the prowsggn%ofgszgt;g;n%@ 71 | [g gf the@bove Act. The allottee
shall be at llberty to approach the State Screenmg Committee Haryana
for initiating proceedmgs under sectlon 171 of t}1e HGST Act against the
respondent-promoter. The concerned SGST Commissioner is advised to
take necessary action to ensure that the benefit of ITC is passed on to

the allottee in future.
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‘I‘h“

Directions of the authority

Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of

obligations cast upon the promoter as per the function entrusted to the

authority under section 34(f):

i.

il

iii.

iv.

The respondent is directed to pay interest at the prescribed rate

of 10.70% p.a. for every month of delay from the due date of

possession i.e., 31. 07'/202%? __ :'if’_”tual handing over of possession

s

or offer of possessmn ];i]usg ;&0 months whichever is earlier, as

per section 18(1) oft%AgLofj_, Ierad with rule 15 of the rules.

"QW >

The cornplalnantﬁ dlrecte‘ : @Jpay outstandlng dues, if any, after

adjustment of mterest for the delayed “pemod

w* %i'

The arrears of such mterest accrued frbm 31.07.2021 till the date

3

of order by the authorlty shall be p@id by the promoter to the
allottee within a penﬂd of.90 days from date of this order and

interest for- gvery m&gnmg delay shall be pald by the promoter to

i - g ! 4
the allottees before»ilﬂih of fl:he subsequent month as per rule

16(2) of the r__ule_sT I\ [\
The rate of interest chargeable from the allottee by the promoter,
in case of default shall be charged at the prescribed rate i.e,
10.70% by the respondent/promoter which is the same rate of
interest which the promoter shall be liable to pay the allottee, in

case of default i.e., the delayed possession charges as per section

2(za) of the Act.
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oA

v. The respondent shall not charge anything from the complainant

which is not the part of the apartment buyer agreement.

27. Complaint stands disposed of.

28. File be consigned to registry.

Dated: 22.02.2023

AR Haryana Redl/Estate
RIS : Regulatory Authority,
Gurugram

FE
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