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EX-Parte Order

m Building,
Respondent

Member

Complainant
Respondent

1. This complain hr. b""n ffiXffirinant/allottee under section

31 
"rth" 

R",r E,tf+dt R"6$ffi0 o., ,016 (in short,

the Act) read *te,u1xre{qlsr,.}lstate (Reguration and

Development) Rules, 2017 (in short, the Rules) for violation of section

11[4J[a) of the Act wherein it is inter alia prescribed that the promoter

shall be responsible for all obligations, responsibilities and functions

under the provision of the Act or the Rules and regulations made

thereunder or to the allottees as per the agreement for sale executed

inter se.

Versus
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A. Unit and proiect related details

2. The particulars of unit details, sale consideration, the amount paid by

the complainant, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

s. N. Particulars Details

')-. Project name and
location

"RMG Residency", Sector 37C,

.Gurugram

Z. Project area 5 acres

J. Nature of the projectffi ..Affordable Group Housing Colony

4. DTCP license no. a

validity status to
3S& dated 09.10.2015 valid
0rt:&1020

5. Name of licensee

6. RERA Registered/ not
registered

Registered vide no. 206 of 20L7

dated 15.09.2017

7. RERA registration valid
up to

3L.72.20t9

8. Date of approval of
building plan

27.L2.20L5

[As per information obtained by the
planning branchl

9. Date of approval of
environment clearance

37.0t.2077

[As per information obtained by the
planning branch]

10. Unit no. 106, first floor, tower- 4, block- A

IPage no. 17 ofthe complaint]

11. Unit measuring 441 .320 sq. ft.

ICarpet area]
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Complaint No. 3961 of 2021

68.197 sq. ft.

IBalcony area]

Date of execution of
apartment buyer
agreement

2t.02.2017

[Page 16 of complaintl

Possession clause

HAR
GURU

charges, the developer proposes

to oller of possession of the
said apartment to the
allottee(s) within 4 (Jour)

3,1 Possession

"subject to force majeure
circumstances, intervention of
.statutory authorities, receipt of

pation certiJicate and
ollouee(s) hoving timely

ied with all its obligations,

ties or documentation, as

bed by the Developer

ing in default under
ereof and apqrtments
reements, including

limited to the timely
of installmen* of the

charges as per the payment

n, stamp dub) and registration
yrges, the developer proposes

years from the date of
approval of building plans or
grant of environment
clearance whichever is later."

(Page no. 20 ofthe complaint).

ffelr
WJ

Due date of possession 3t.07 .2021

[Note: - Calculated from date of
environment clearance i.e.,
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Facts ofthe complaint
IUGRAI

B.

3. The complainant has made the following submissions: -

I. That in the year 2016, the complainant got information about an

advertisement in a local newspaper about the affordable housing

project "RMG Residency" at Sector 37-C, Gurugram, (Haryana).

When she called on the phone number provided in the newspaper,

3L.0l.2077, which comes out to be

37.01.2021 + 6 months as per
HARERA notification no. 9 /3-2020
dated 26.05.2020 for the projects
having completion date on or after
25.03.2020.

15. Payment plan Time Iinked payment plan.

[As per payment plan at page no. 28

of complaintl

L6, Total consideration
'Rs.U ,99,379 /-

il$ p". pry-"nt plan at page no. 28

6{complaintl

t7.

18. Occupation certificate

/Completion certificate
Not received

L9.

20. Delay in handing over the
possession till date ofthis
order r.e.,22.02.2023

1 year 6months and 22 days
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23.12.20t6.

I II.

Complaint No. 3961 of 2021

the marketing staff of the respondent showed a rosy picture ofthe

project and allured with proposed specifications and invited her

for the site visit. The complainant visited the proiect site and met

with the local staff of respondent, and they gave an application

form and assured that possession would be delivered within 36

months as they were told that it is a government prorect having

fixed payment installment.in every 6 months and on the last

II.

towards booking the unit dated 14.09.2016, along with application

form. The respondent acknowledged the payment. The

complainant got the unit in the draw of lots held on date

\< .y
That on date 2L,02.201,7, a pre-printed one-sided, arbitrary, and

unilateral flat buyer agreement for allotted unit/flat was executed

between the parties. As per clause 3.1, the respondent had to

complete the construction of the flat and hand over its possession

within 4 years from the date of grant of sanction of building plans

for the project or the date of receipt of all the environmental

clearances. This was as per rule 1. (ivJ under the Affordable

Housing Policy 2013, notified by DTCP, Government ofHaryana on

date 19.08.2013 in the Haryana Government Gazette. The building
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interest.

VI. That the

paid 100%

to deliver its

Affordable Housi

plan of the pro,ect was approved on 02.12.2075 and the

environmental clearance was granted on 28.09.2076. Therefore,

the due date of possession becomes on or before 28.09.2020.

lV. That till date, the complainant has paid Rs.19,06,807/- i.e., over

100%o of money called. She observed that there was slow progress

in the construction of subject flat for a long time and raised the

grievance to respondent.

V. That the respondent complainant an interest of

Rs.77,082/- on the De t [at the rate of 100/o p.a.) which

should have b
& 

nrevailine SBI rate of

Complaint No. 3961 of 2021

>\
l4$rls that in spite she has

respondent has failed

a core promise of
?

VIII.

VII. That the other grievance of the complainant is that the respondent

is offering the Fit-out possession and not the legal possession and

is charging the extra charges of Rs.1,40,000/- which is illegal as per

the scheme ofAHP.

That the respondent is not providing GST input credit though it has

charged a hefty amount of Rs.97,554/- as the cST from the

complainant.

That the complainant had purchased the flat with the intention that

after purchase, her family would use it for personal use. It was
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promised by it atthe time of receiving payment that the possession

of fully constructed flat as shown in newspaper at the time of sale,

would be handed over to the complainant on and after the payment

of last and final installment. The installment accrued on every 6

months after the commencement of construction work, and the

respondent was under an obligation to deliver the prorect

complete in all respect. The respondent took the last installment or

per flat buyer agreement and

ssession of flat need to be given

the date of approval of building plans or

from the date of environmental clearance whirce whichever is Later).

That the facts and circumstances as enumerated above would leadt\ r t*aT-i I l<t
to the only conclusion that there is a deficiency of service on the

part of the respo+OEl?nd ,r iylf liable to be punished andl3r\l ,46
compensate th e crylBlllrgl}/

};, ::::$#ffiH'ffiXffi:1:;. ;ffi ;"
,-\ I r:-'\, i :-\ r'\   L-

Governmen($$Pcpt (9t 
I dge\{\,'zictive role. when the

respondent has miserably failed to complete t}le structure as per

the schedule specified in builder buyer's agreement and as per the

Haryana Affordable Housing Policy 2013 (i.e. 4 years from the date

of grant of building approvals or ftom the date of grant of

enyironmental Clearance, which is laterJ, by Town and Country

Planning Department. It has been more than 1 year since the DTCP

x.

xt.
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has failed to take any action against respondent regarding it to

hand over the possession to allottees.

That the cause of action for the present complaint arose on

21.02.20L7, when a one-sided, arbitrary and unilateral flat buyer

agreement was executed between the parties, and on 22.07.2021,

when the complainant paid the last installment. Further, the cause

of action arose on 28.09.2076,when the respondent failed to hand

over the possession per the buyer's agreement.

Further, the cause of n arose on various occasions,

including on al times till date, when the

protests t about its failure to

deliver the e and continuing and

would conti authority restrains

the respo on and/or passes the

necessary orders.

Reriefsoushtbver"ff'trE ffi 4
The complainantla*otgEt llbuftg Anilfft). \

1-' ; l:-)' i,"'\ fa .^. !', 'i. Direct the ie$duddfr @palilldfest iaVthe prescribed rate on

delayed possession since the due date of possession till date of

actual legal possession.

ii. The respondent may kindly be directed to complete and seek

necessary governmental clearances regarding infrastructural and

other facilities including road, water, sewerage, electricity,

environmental, etc. before handing over the physical possession

ofthe flats.

XII.

C.

4.
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iii. The respondent may kindly be directed to not charge any extra

amount over and above of that mentioned in the builder buyer's

agreement.

iv. Direct the respondent to provide the input credit of GST to the

complainant.

5. The authority issued a notice dated 23.10.2021 of the complaint to the

respondent by speed post and also on the given email address

at rmg(agmail.com. The del orts have been placed in the file.

Thereafter, a reminder no 3.2022 for filing reply was sent

to the respondent on em Despite service

ofnotice, the respo to put in appearance not

to file reply to th period. Accordingly,

the authority

proceeding da

proceed ex parte

6. Copies of all the re filed and placed on the

record. Their authentici . Hence, the complaint can be

The authority has complete territorial and subject matter jurisdiction

to adiudicate the present complaint for the reasons given below.

D.I Territorialiurisdiction

As per notification no. 1/92/201.7-1TCP dated 14.12.2017 issued by

Town and Country Planning Department, Haryana, the iurisdiction of

Haryana Real Estate Regulatory Authority, Gurugram shall be entire

Complaint No. 3961 of 2021

D.

7.
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Gurugram district for all purposes. In the present case, the project in

question is situated within the planning area of Gurugram district.

Therefore, this authority has complete territorial jurisdiction to deal

with the present complaint.

D.II Subiect matter iurisdiction
9. Section 11[4J(a] of the Act,20L6 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder; . .,.

Section 11(4)(a) ',:, ,. ...11
Be responsible for qll obligations, resporesponsibilities ond functions

Complaint No. 3961 of 2021

les and regulations mode
agreement for sale, or to

of all the ap(irh
allottees, or the common areas to the ossociation of allottees or
the competent authoriql, as the cqse mqy be;

Section 34- Fuictions ofthe

344 of the Act proyides to ensure compliqnce of the obligations
cast upon the promoters, the ollottees and the reol estote agents
under this Act and the rules qnd regulotions made thereunder.

10. So, in view of the provisions of the Act quoted above, the authority has

complete iurisdiction to. decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation

which is to be decided by the adiudicating officer if pursued by the

complainant at a later stage.

E. Findings on the reliefsought by the complainant

E. I Direct the respondent to pay interest at the prescribed rate on
delayed possession since the due date of possession till date of
actual legal possession.

thereunder or to the a
under the provisions of
thereunder or to the allr to the allottees as pet

tn ofollottees, qs the ca
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11. In the present complaint, the complainant intends to continue with the

proiect and is seeking delay possession charges as provided under the

proviso to section 1B(1.J ofthe Act. Sec. 18(1J proviso reads as under.

"Section 78: - Return of amount dnd compensation

1B(1), If the promoter foils to complete or is unable to give possession of
on apartment plot, or building, -

Provided that where qn allottee does not intend to withdraw from
the project, he shotl be
nonth ofdelay, till the h

by the promoter, interest for every

os may be prescribed."

72. As per clause 3.1 of the a uyer's agreement provides for

opartment to the allottee(s) within 4 (four) years from the
date of approvol oI .buildinS.. plons or grqnt of
environment clearonce whichever is later"

13. At the outset, it is relevant to comment on the preset possession clause

of the agreement wherein the possession has been subiected to timely

payment and all kinds of terms and conditions of this agreement and

application, and the complainant not being in default under any

provisions of this agreement and compliance with all provisions,

formalities and documentation as prescribed by the promoter. The

drafting ofthis clause and incorporation ofsuch conditions are not only

vague and uncertain but so heavily loaded in favour ofthe promoter and

Complaint No. 3961 of2021

p!-er of the possession, at such rate

handing over of possession and is reproduced below:

3. POSSESSTON

3,1 "Subject to Iorce majeure circumstances, intervention of
statutory aithbrities, receipt of occupation certificate and
o ottee(s) hoving timely complied with oll.its obligations,
formalities or documentation, as per prescribed by the
Developer and not being in defqult under any part hereofond
opartments buy.br's agreements, including but not limited to
the timely payment of instollments ofthe other charges os per
the payment plan, stamp duv and registration charges, the
developer proposes to offer of possession of the said

Page 11 of 18



HARERA
ffiGURUGRAM

against the allottee that even a single default by the allottee in fulfilling

formalities and documentations etc. as prescribed by the promoter may

make the possession clause irrelevant for the purpose of allottee and

the commitment date for handing over possession loses its meaning.

The incorporation of such clause in the buyer developer agreement by

the promoter is just to evade the liability towards timely delivery of

subject unit and to deprive the allottee of his right accruing after delay

in possession. This is iust to aglr}melft as to how the builder has misused

his dominant position and ch mischievous clause in the

agreement and the allottee. is:'i,eft with no option but to sign on the
r&t

dotted lines.

Complaint No. 3961 of 2021

74. Payment ofdelay possession charges at prescribed rate ofinterest:

Proviso to section 18 provides that where an allottee does not intend to
t t a ), t al ,.3J

withdraw from the proffi r,$ r6u$"jiffithe promoter, interestr>\ i-Il. $7
for every month of delbffi&hii6dii{irrdi of possession, at such rate

re pro

as may be prescribed and it has bgen prescribed under rule 15 of the

rules. Rule 15 has been reproduced as under:

Rule 15, Prescribed rote of interest- [Proviso to section 72, section 78
and sub-section (4) and subsection (7) of section 191
(1) For the purpose of proviso to section 72; section 78; ond sub-

sections (4) and (7) of section 19, the "interest at the rate
prescribed" sholl be the State Bonk of lndio highest morginal cost
ollending rote +2a4.:

Provided thqt in case the State Bonk of lndiq marginol cost of
lending rate (MCLR) is not in use, it shall be replocecl by such
benchmark lending rotes which the Stote Bonk of lndia may fix
from time to time for lending to the generol public.

15. The legislature in its wisdom in the subordinate legislation under the

provision ofrule 15 of the rules, has determined the prescribed rate of

Page 12 of18



ffi
E:t2i/

HARERA
GURUGRAIV

Complaint No. 3961 of 2021

interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all the cases.

16. Consequently, as per website of the State Bank of India i.e.,

h ttos: / /sb i.co.in. the marsinal cost of lendins rate (in short. MCLRT as

on date i.e., 22.02.2023 is 8.70o/o, Accordingly, the prescribed rate of

interest will be marginal cost of lending rate +2olo i.e., LO,7Oo/o.

17. The definition ofterm 'in under section 2 (zal ofthe Act

provides that the rate of i ble from the allottee bv the

promoter, in case of the rate of interest which

the promoter in case of default. The

relevant section

"(zo) "interest the promoter or the
allottee, os the
Explonation. -O the rqte by the promoter,

in cose of rate of interest which the
promoter shall in case of default;

allottee shall be from
unt or any part thereoftill

interest thereon is
refundeE,qnd the interest payable by the ollottee to the promoter
sholl bd from the dqte the allottee. defoults in payment to the
promoter till the date itis paidi'

18. Therefore, interest on the delay payments from the complainant shall

be charged at the prescribed rale i.e., LD,7Oo/o by the respondent

/promoter which is the same as is being granted her in case of delayed

possession charges.

19. On consideration of the circumstances, the documents, submissions

made and based on the findings of the authority regarding

(i0
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contravention as per provisions of rule 28(2), the authority is satisfied

that the respondent is in contravention of the provisions of the Act. By

virtue of clause 3.1 of the apartment buyer agreement executed

between the parties on 27.02.2077, the possession of the subject

apartment was to be delivered within a period of 4 (four) years from

the date of approval of building plans i.e., 27.12.2015 or grant of

environment clearance i.e., 3L.0L.Z0U whichever is earlier, further a

RA notification no. 9 /3-2020

dated 26.05.2020 for proj completion date on or after

25.03.2020. Therefore, the due date ofhanding over possession comes

out to be 31.07.2021. The respondent has failed to handover possession

of the subject apartment till date of this order. Accordingly, it is the

failure of the respondent/ promoter to fulfil its obligations andt7 \t
resp onsib i I ities ".\Sl\tji:[*y. ove r the p ossessio n

within the stinulatedld($llgFildfitf is of the considered view

:1H::::ffirJrttHTfl iHi :,"::::'.:il::
/at ,f\: I/-- f\ n \ 

^of the apartmeehfuff{ kgegq(A$V' P1.02.2017 executed

between the parties. Further, no Oc/part OC has been granted to the

proiect. Hence, this project is to be treated as on-going proiect and the

provisions ofthe Act shall be applicable equally to the builder as well as

allottee.

20. Accordingly, the non-compliance of the mandate contained in section

11(4)(aJ read with section 18(1) of the Act on the part ofthe respondent

Complaint No. 3961 of 2021
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is established. As such, the complainant is entitled to delay possession

charges at rate of the prescribed interest @ 10.700lo p.a. w.e.i

31.07.2027 till the handing over of possession as per provisions of

section 1B(1J of the Act read with rule 15 of the Rules.

E. II The respondentparty may kindlybe directed to complete and seek
necessary governmental clearances regarding infrastructural and
other facilities including road, water, sewerage, electricity,
environmental, etc. before handing over the physical possession of
the flats.

2L. OC/CC is a certificate obtained from the competent authority is a proof

ofcompletion ofbasic amenities such as road, water sewage, electricity

etc. There is nothing on record the respondent has applied for obtaining

occupation certificate form the competent authority. The respondent/

promoter is further directed to issue offer of possession after obtaining

the occupation certificate ofthe project from the competent authority.

E.III. The respondent party may kindly be directed to not charge any
extra amount over and above of that mentioned in the builder
buyer's agreement.

22. The respondent shall not charge anything which is not part of

apartment buyer's agreement.

E. IV. Direct the respondent to provide the input credit of GST to the
complainant

23. In this context, the attention ofthe authority was drawn to the fact that

the legislature while framing the GST law specifically provided for anti-

profiteering measures as a check and to maintain the balance in the

inflation of cost on the product/services due to change in migration to

a new tax regime i.e. GST, by incorporating section 171 in Central Goods

and Services Tax Act,20L7 / Haryana Goods and ServicesTax 4c1,2017 ,

the same is reproduced herein below:
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"Section 771. (1) Any reduction in rate of tqx on ony supply ofgoods or
seryices or the benefit of input tax credit shqll be passed on to the
recipient by way of commensurqte reduction in prices,"

24. The intention of the legislature is amply clear that the benefit of tax

reduction or'lnput Tax Credit' is required to be passed onto the

customers in view of section 171 of HGST/CGST Act, 2017. As per the

above said provisions of the Act, it is mandatory for the respondent to

pass on the benefits of'lnput Tax Credit' by way of commensurate

25.

reduction in price of the

reduce the price ofthe unit/

of the flats commens

promoter shall su

171 ofthe HGST

The builder has

the event the

the buyer of the uni

section 1.71(11 ofthe HGST

rdingly, respondent should

n to be realized from the buyer

f ITC received by him. The

allottee as per section

edit to the buyer. In

ed the benefit of ITC to

tion to the provisions of

d has thus committed an offence

as per the provisions of section 171 [3A) of the above Act. The allottee

shall be at liberty to approa.ch the State Screening Committee Haryana

tor initiating proceedings under section 171 ofthe HCST Act against the

respondent-promoter. The concerned SGST Commissioner is advised to

take necessary action to ensure that the benefit of ITC is passed on to

the allottee in future.
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F. Directions ofthe authority

26. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of

obligations cast upon the promoter as per the function entrusted to the

authority under section 34(D:

i. The respondent is directed to pay interest at the prescribed rate

of 70.70o/o p.a. for every m-onth of delay from the due date of

possession r.e., 31.07.2 al handing over of possession

or offer of possessio months, whichever is earlier, as

lv.

allottee within "\ry[ g&?*qfflffom date of this order and_\"*-_--,
interest forflf Xrtlrytjl Xaid 

by the promoter to

the attotte& utrf.&&\rtni tDr*i&,t month as per rule
/"\, ,\. ,,^'l , /. .^

16(2)ofth{ru]eig. ( J,_.t j, / \: /
The rate ofinterest chargeable from the allottee by the promoter,

in case of default shall be charged at the prescribed rate i.e.,

70.70o/o by the respondent/promoter which is the same rate of

interest which the promoter shall be liable to pay the allottee, in

case of default i.e., the delayed possession charges as per section

z(zal ofthe Act.

ll.

lu.
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27. Complaint stands disposed of.

28. File be consigned to registry.

Dared:22.02.2023

Complaint No. 3961 of 2021

v. The respondent shall not charge anything from the complainant

which is not the part ofthe apartment buyer agreement.

HARERA
GURUGRAM

(Ashok
M€

Haryana
Regulatory Authority,

Gurugram

ffi
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