HARERA

B GURUGRAM [ Complaint No. 892 of 2021
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. + 892 of 2021
First date of hearing : 08.04.2021
Date of decision : 17.01.2023
Devinder Dhadwal ]
R/O: - 73, New Officers Colony, Stadium Complainant

Road, Patiala.

1. | M/s Sepset Properties TT
2. | M/s Paras Buildt ia Pvt. Lt Respondents
Both regd. O - floor, P
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Shri Vijay Kumar Goyal AIVIAVS Member
Shri Ashok Sangwan_ | = (.. ./ \ Member
apsmamaneE: P L o
Sh. Deepak Gautam Advocate for the complainant
| Ms. Stuti Sharma | Advocate for the respondents

ORDER

1. The present complaint has been filed by the complainant/allottee
under section 31 of the Real Estate (Regulation and Development) Act,
2016 (in short, the Act) read with rule 28 of the Haryana Real Estate
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(Regulation and Development) Rules, 2017 (in short, the Rules) for

violation of section 11(4)(a) of the Act wherein it is inter alia
prescribed that the promoter shall be responsible for all obligations,
responsibilities and functions under the provision of the Act or the
rules and regulations made there under or to the allottee as per the

agreement for sale executed inter se.

A. Unitand project related details

2.

The particulars of unit details, sale consideration, the amount paid by

the complainant, date of proposed I}qudﬁtg over the possession, delay
3

period, if any, have been detalled m@af@nwmg tabular form:

T r N

S.N. | Particulars <" Details PN\

1. | Name of thqpfmbigt':t | “paras Dews’, Sector- 106,

Gunf.gram

2. | Nature of p‘?ﬁgkt ,Lj (}tm& ﬁmﬁs}nﬁ lony

3. | RERA rehgﬁd[mﬂt Reéﬂ'ﬂ'ﬁd
registered N o ;Q.B~Bfgf}3’?;d3md 28.08.2017

-
Tl -
' 5

B RELY~
4, DTPC License no. S — --Mm dated 13.06.2012

% SR E.E D
Validity staés-:ﬁ A -52-3)@_2_92;)

Name of IicensE? ip ﬁelﬁqt El’ﬂRﬂItlE‘ﬁ
~aAwanw
Licensed area 13 '?6 acre
5. | Unitno. Apartment no. 207, 2rd  floor,
Tower F

[As per page no. 40 of complaint]

6. | Unit measuring 1385 sq. ft.
[As per page no. 40 of complaint]

7. Date of execution of 22.05.2014
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Floor
agreement

Complaint No. 892 of 2021

buyer’s | (Page no. 37 of complaint)

8. Possession

clause

HA i{"ﬁ

\._"PI\_J"'

3. Possession

3.1 Subject to Clause 10 herein or
any other circumstances not
anticipated and beyond the
reasonable control of the Seller
and any restraints restrictions
from any courts/ authorities and
subject to the Purchaser(s)

”hawng complied with all the

A ~and conditions of this
\greement and not being in
' under any of the

1519 f this Agreement and
“
‘co lied with all

“.| provisions, formalities,

documentatian, etc. as prescribed
by the Seller, whether under this

. ! Agré ‘or. otherwise, from
to

ime, ,BIJ Seller proposes

l
to hﬁn# the possession of

the ~-*ﬁpamnent to the
Purﬁhaser[s] within a period of
Twa] months with an

grace period of 6
onths from the date of
on of this Agreement of
‘date nf ubta;lnlng all licenses or
approvals The' commencement of

construction, whichever is later,
subject to Force Majeure. The
Purchaser(s) agrees and
understands that the Seller shall
be entitled to a grace period of 90
(ninety) business days, after the
expiry of grace period, for offer to
hand over the possession of the
Apartment to the Purchaser. Any
application for the occupation
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\ "
S L

_|)possession of the Apartment. In

|._1"4

Notice of Offer of
l'i A !{ the Apartment
the Seller solely

| Purchaser(s), including but not

Complaint No. 892 of 2021

certificate in respect of the
Project shall be filed in the due
course. The Seller shall give
Notice of Offer of Possession in
writing to the Purchaser(s) with
regard to the handing over of
possession, where after, within
30 (thirty) days, the Purchaser(s)
shall clear his outstanding dues
and complete documentary
formalities and take physical

se;'the Purchaser(s) raises any
ssue with respect to any demand,
same would not entitle the

iE"‘.
¢ ,ﬁie’;j o be custodian of the
ﬁpaxtmﬁnt from such due date

‘at the rﬁks and costs of the

limited to applicability of the
appropriate Holding Charges as
defined in Clause 3,3 below and
interest. The obligation of the
Seller to offer possession to the
Purchaser under this Clause shall
be subject to Force Majeure.

Due date of possession

22.05.2018
(Calculated from the execution of
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BBA)
(Grace period is allowed)

———

10 | Total sale consideration | Rs. 97,62,880/-
(As per page no. 20 of reply)

11. |Total amount paid by Rs. 88,19,596/-

the complainant (As alleged by the complainant)

12. | Occupation certificate | -

dated
13. | Offer of possession \5?33 ?:*ri*f
P Y44 ¥

B. Facts of the mmplallr;t_f, ,,* { T‘\“ -H

3. That the cnmplamé/xg-bbbnked a un F,f’z‘ﬂﬁ-shmnd floor in the
project of the respuncﬁ;nts namely, ﬁAkAS DEWS” admeasuring
super area of 1383%; for agreped 1,'0 aalf consideration of
Rs.97,62,880/-. ¢1 idhth t sm@de a payment of
Rs.7,50,000/- tuwardﬁiﬁﬁ_ﬁﬁﬁm @? flat and subsequently
acknowledged by the resﬁbhdemwfﬁé recmpt no. 1341 dated
29.12.2012. The ¢ ?ﬁ un link payment
plan. Itis wurthw!t?n mention here that fdate the complainant
has made a payment of Rs. 88,19, 596/-

4. That the allotment letter was issued by the respondents on

10.01.2013. After a gap of approx. 3 months, the respondents sent
2 copies of the buyer’s agreement for signature of the complainant.
He was asked to return the signed copies of agreement to the office
of the respondents within a period of 10 days. As per clause 3.1 of
the agreement, the possession was to be handed over to the

complainant within 42 months along with additional grace period
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grace of 6 months and another grace period of 90 days from the

date of signing of the apartment buyer’s agreement.

That the respondents are delaying the construction of project and
possession of the apartment to the complainant deliberately or for
reasons best known to them. Such uncalled act is leaving
complainant in a lurch where he has left with no option but to pay
rent as well huge EMIs to the banks. Itis pertinent to mention here
that the complainant has avaﬂed loan facility of about Rs.
40,00,000/- from HDFC Bank an

i -c-

respondents by not handmg '. :"' “the t possession of the property is

the fraudulent act of the

causing mental harassmeﬁt and ﬁpanclabﬁardshlp to him.

That the responde :‘.g,lv 11351&; tﬂ: hq,‘rrda? r the unit to the
complainant on f re 21. 0842{}13 as\q@ lause 3.1 of the
agreement, howweﬁ ue to’ 'ﬂishn/l';st ';‘ mfsghievuus /malicious
intention and unfa%h* jdteepnve methods and pmtnces adopted by
the respondents, t\@)@\?&q?d to h df Whe possession. The
complainant believing rﬁﬁwﬁcﬁ a‘-had ‘paid Rs. 88,19,596/-
towards the total sale considération as per the demands raised. It
is pertinent to nut{ﬂ\ﬁ ﬁ%ﬁ i‘f ﬁtﬁnn was slow, and
complainants kept on fnllﬁwjng up mt.h\respundpnts for refund of
the amounts paid alongwith: interest as the respondents had made
false claims about the project.

That it is submitted that the complainant did not get any form of
response on the part of respondents in regard to refund of the
money along with interest, after making repetitive requests by
visiting to their office and also over telephonic conversation.
Thereby, on 21.12.2020, the complainant sent a legal, asking the

respondents to refund the amount paid by the complainant along
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C. Relief sought by éﬁa?ﬁplalnant T~ .!I t;\

9.

10.

HARERA
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with interest. But unfortunately, the respondents did not pay any

heed to it.

It is submitted that the project was not completed even after the
lapse of more than 2 years of the due date of possession and the
complainant was consistently demanding refund along with
interest. However, no heed was paid by the respondents. The
inordinate delay in handing over possession of the unit clearly
amounts to deficiency of service on. accuunt of the respondents and

the complainant has rightly ﬁla};ngd t@ withdraw from the project

and claim total refund of ar o ng with other interest and

compensations as per sé'ctton ﬁﬂ 'af R@I ﬁstate (Regulation and
Development) Act, 2,015 : r TL A

The complainant ha%‘s%ught foﬁumu£ rellef

» Direct the rdgpg_ ts to refund, ﬂ;g‘tabtal amount paid
.\ _

by the compl

interest. -~ F R EG

Replyhytheresp%niem AP P,

8 B 4 A A

-

That the complainant has approached tl this huthnnty for redressal
of the alleged gnevances with unclean hands i.e,, by not disclosing
material facts pertaining to the case at hand and, by distorting
and/or misrepresenting the actual factual situation with regard to
several aspects. It is submitted that the Hon'ble Apex Court in
plethora of cases has laid down strictly, that a party approaching
the court for any relief, must come with clean hands, without

concealment and/or misrepresentation of material facts, as the
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same amounts to fraud not only against the respondents but also

against the court, so in such situation, the complaint is liable to be
dismissed at the threshold without any further adjudication.

The complainant defaulted in payment of the instalments as per
the agreed payment plan.

It is also submitted that the complaint is infructuous and not
maintainable since the construction of Tower E to Tower F has
already been applied and the u;pupatmn certificate has been
received of on 15.01.2019 anT_'_w&:n Tower-D. It is admittedly

the complainant who has defz

“"f%\_payment of the instalments

as per the agreed PEYM{‘WQ 2 { 14 { 4,
e

It is submitted tha

e maieure reasons

outside the contro ¢ h’{e resp{mdents ,‘

All other avermen de ilit tl‘f m aiﬁtw nied in toto.
Copies of all the r Pﬂ‘dcuments led and placed on
the record. The:rsﬁauﬂl‘bnhctty is not Jin’ tlfspute Hence, the

tlg}_q l;rasi; of these undisputed
eparties

complaint can be de i

documents and suhmlssion m

E. Jurisdiction of the % %E{é ! h A’

The respondents 1(_5 UT:Q an ﬁblg?@ I;Wing jurisdiction of

authority to entertain the present complaint. The authority
observes that it has territorial as well as subject matter jurisdiction

to adjudicate the present complaint for the reasons given below.

E. 1 Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued
by Town and Country Planning Department, Haryana, the
jurisdiction of Haryana Real Estate Regulatory Authority,
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Gurugram shall be entire Gurugram district for all purposes. In the

present case, the project in question is situated within the planning
area of Gurugram district. Therefore, this authority has complete

territorial jurisdiction to deal with the present complaint.
E.Il Subject-matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter

shall be responsible to the allottees as per agreement for sale.

Section 11(4)(a) is repruduced»aﬁ@ge‘}mder
Section 11(4)(a) #

Be responsible ,Far tions, responsibilities and
functions underthe prdwsians of this Act or the rules
and regu.' iwion§ made!thereunder. ot tq the allottees
/ agréenient for sale, or'ta ociation of

_- e case may be; t nce of all
the a ﬁl ts, plots or huﬂdmgs, as l,‘t!# case may
Hatr.ee& or ahe ‘common m s to the

So, in view of theiiiimexhcﬂq"& E% xé

complete jurisdiction to_ demde the cumplamt regarding non-

P b ™

compliance of obligations b}r the prumuter leaving aside compensation

the authority has

which is to be decided bgr the ac;’udlcatingiufﬁcer if pursued by the
complainant at a later stage e

"

G. Findings on thMeHeﬂmughl by the cnmﬁlninant.

Relief sought by the complainant: The complainant has sought
following relief:

«Direct the respondents to refund the total amount paid by the

complainant along with the prescribed rate of interest.

16. The allottee complainant wishes to withdraw from the project and

demanding return of the amount received by the promoter in
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respect of the unit with interest on failure of the promoter to

complete or inability to give possession of the unit in accordance
with the terms of agreement for sale or duly completed by the date
specified therein. The matter is covered under section 18(1) of the
Act of 2016. The due date of possession as per agreement for sale
as mentioned in the table above is 22.05.2018 and there is delay of
2 years 08 months 20 days on the date of filing of the complaint.

The occupation cernﬁcatefcumplenun certificate of the project

respondent-promoters. The ’
allottee cannot be expea%d;:tu Wt nndlﬂslg fur taking possession
of the allotted uni (s kizmie ": ~_ -'-!

id a considerable

Further in the judgement of the Han le Supre! Court of India in
the cases of Newt E:Ph}mqters and Develo] I :Iirivate Limited Vs
State of U.P. and O (W] ~.C | @ and reiterated in
case of M/s Sana Realt @ﬂw Li @& her Vs Union of India

& others SLP (Civil) No. nmm decided on 12.05.2022. It

i A R ERA
25. The Pﬁ; 0 mﬂpape‘mp mk refund referred Under
Section LS:;N::; ction 191’4) GF rﬁa ﬁ not dependent on any

contingencies or stipulations thereof. It appears that the legislature has

consciously provided this right of refund on demand as an unconditional
absolute right to the allottee, if the promoter fails to give possession of
the apartment, plot or building within the time stipulated under the
terms of the agreement regardless of unforeseen events or stay orders of

the Court/Tribunal, which is in either way not attributable to the
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ollottee/home buyer, the promoter is under an obligation to refund the

amount on demand with interest at the rate prescribed by the State
Government including compensation in the manner provided under the
Act with the proviso that if the allottee does not wish to withdraw from
the project, he shall be entitled for interest for the period of delay till

handing over possession at the rate prescribed

19. The promoter is responsible for all obligations, responsibilities,

20.

21.

and functions under the provisions of the Act of 201 6, or the rules

and regulations made thergund

','r to the allottee as per
agreement for sale under seetio | 11(4)(a), The promoter has failed
Iy " b, :

sion-of the unit in accordance

ment for sale/or duly completed by the date

rdin{gi}*\mr:e*?ﬁ’}re liable to the
es to wﬁh&{‘a - from ftﬁ"é!pruject, without

prejudice to any oth

. Yo & Ni
to complete or unabletogive:
with the terms of a o

specified therein.
allottee, as he

. emedy ﬁvapab;;,;igt'ggturn the amount

received by them in respect'e f the unitw! rest at such rate as

may be prescribed. -

The authority herf irects the promoter tosreturn the amount
AW 1 1 € L3

i.e., Rs @,Ibhg 'v&ltﬁiﬂtehst at the rate of

10.60% (the Stat{aépk j:ﬁn*pié; highest marginal cost of lending
FAWIRN / ! 1R'ER

rate (MCLR) applicable as on date +2%) as prescribed under rule

received by him

15 of the Haryana Real Estate (Regulation and Development) Rules,
2017 from the date of each payment till the actual date of refund of
the amount within the timelines provided in rule 16 of the Haryana
Rules 2017 ibid.

Admissibility of refund at prescribed rate of interest: The

complainant is seeking refund amount at the prescribed rate of
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interest on the amount already paid by him. However, allottee

intends to withdraw from the project and is seeking refund of the
amount paid by him in respect of the subject unit with interest at
prescribed rate as provided under rule 15 of the rules. Rule 15 has
been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to
section 12, section 18 and sub-section (4) and
subsection (7) of section 19]
(1)  For the purpose of proviso to section 12; section
18; and sub- sectmrF 4) and (7) of section 19, the
“interest at the rate rescribed” shall be the

;ﬁﬁﬁest marginal cost of

s rdl e legislation under
0(%“ E:'i VE B}i d the prescribed
rate of interest. The'rate of interest so-'determined by the
*aﬁﬂ g‘ ﬁtﬁi& 4lé is followed to award

the interest, it will ensure unifo actice in all the cases.

Consequently, as }eg ‘Aﬁg}:fﬂe Hteihnk of India i.e,
https://sbi.co.in, of le ate (in short, MCLR)
as on date i.e, m Eg‘)_ﬂ' ?ﬁ r}éﬂv the prescribed
rate of interest will be marginal cost of lending rate +2% ie,
10.60%.

The legislature in g
the provision of ruled!

legislature, is reasona

The definition of term ‘interest’ as defined under section 2(za) of
the Act provides that the rate of interest chargeable from the
allottees by the promoter, in case of default, shall be equal to the

rate of interest which the promoter shall be liable to pay the
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H. Directions of the a
26. Hence, the authori
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allottees, in case of default. The relevant section is reproduced

below:

“(za) "interest” means the rates of interest payable by
the promoter or the allottee, as the case may be.
Explanation. —For the purpose of this clause—

the rate of interest chargeable from the allottee by
the promoter, in case of default, shail be equal to the
rate of interest which the promoter shall be liable to
pay the allottee, in case of default.

the interest payable by the promoter Lo the allottee
shall be from the date the promoter received the
amount or any part.th -i&- till the date the amount

or part thereof ﬂﬂ%@; ,ML.L_, ieteon is refunded, and
the interest payable by the allottee to the promoter
shall be ﬁ'ﬂ'm the'{."" .

date the allottee defaults in
payment to thf;,prg’rﬁhtgr"'lw e date it is paid;”

Therefore, interest o {%e elay payments from the complainant

shall be charged é?(p o5t _"_zr;aftgez e, 10.60% by the

ter pwhich is thesafne as is being granted to the

g

-of delayed pos ) siﬁnyzjr'g?s

respondent/prom

complainants in ¢

A —a i
- . i‘ "l - 4 ‘n. My
following directions uﬁM'H?ﬁa@*' of the Act to ensure

compliance of o ons ¢ n pramoter as per the
function entrustaﬂm M{Aﬂﬂ:

1) The respondeft/promoters are directed to refund the entire
amount of Rs. §819596;’ paid by the cufnblainant along with
prescribed rate of interest @ 10.60% p.a. from the date of each
payment till the actual date of refund of the deposited amount

as per provisions of section 18(1) of the Act read with rule 15
of the rules, 2017.
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2) A period of 90 days is given to the respondents to comply with
in this order and failing which legal

the directions given

consequences would follow.

27. Complaint stands disposed of.
28. File be consigned to registry.

Member

L Vi~ é/
Srags>s (Vijay Kuffiar Goyal)
b ": Tt f
e ',;ﬂ:. %
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