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Complaint No. 3651 of 2021

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complainants
Respondent

3651 of 2ozl
14.09.2021
26.10.2021
1o.02.2023

Complainants

Respondent

Member

1. This complaint has been filed by the complainant/allottees under section

31 ofthe Real Estate (Regulation and Development) Act,2016 (in short,

the Actl read with rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 (in short, the Rules) for violation of section

11{4)[aJ of the Act wherein il is inter alia prescribed that the promoter

shall be responsible for all obligations, responsibilities and functions

under the provisions of the Act or the Rules and regulations made
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thereunder or to the allottees as per the agreement for sale executed lnter

A. Unit and proiect related details

2. The particulars of unit details, sale consideration, the amount paid by the

complainants, date ofproposed handing over the possession, delay period,

if any, have been detailed in the following tabular form:

s. N. Particulars Details

1. Name of the project "Raheja's Aranya City", Sectors

11&14, Sohna Gurugram

2. Project area 107.85 acres

3, Nature of the project Residential Plotted Colonv

4. DTCP license no. and

validity status
19 0f 20L4 dated 11.06.2014
valid up to 10.06.2018

5. Name of licensee Standard Farms Pvt. Ltd and 9
others

6. Date of approval of
building plans

29.07.2076

7. RERA Registered/ not
registered

Registered vide no. 93 of 2017

dated 28.08.2017

RERA registration valid up

to
27.08.2022

9. Unit no. Plot no. F-110

(Page no. 16 of the complaint)

10. Unit area admeasuring 243.920 sq. yds.

IPage no. 16 ofthe complaint)

11. Allotment letter 28.08.20L+

fPage no. 42 of the complaint)
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1.2. Date of execution of
agreement to sell

24.04.20L2

(Page no. 13 ofthe complaint)

13. Possession clause 4.2 Possession Time and
Compensation

That the Seller shall sincerely
endeavor to give possession of the
plot to the purchaser within
thirty-six (36) months from the
date of the execution of the
Agreement to sell ond after
providing of necessory

infrastructure specially rood
sewer & water in the sector by the

Governmen, but subject to force
majeure conditions or ony
Government/ Regulatory
authoriqr's qction, inaction or
omission and reasons beyond the

control ofthe Seller. However, the
seller shall be entitled ior
compensotion free grace period
of six (6) months in case the
development is not completed
within the time period
mentioned above. In the event of
his failure to take over possess[on

of the plot, provisionally and /or
finally allotted within 30 doys

from the date of intimation in

writing by the seller, then the same

shall lie at his/her risk and cost

and the Purchaser shall be lie at
his/her risk and cost the purchaser

shall be liable to poy @ Rs.50/- per
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sq. Yds. of the plot ored per month
as cost and the purchaser shall be
liable to pay @ Rs.50/- per sq.

Yards. Of the plot Trea per month
as holding charges for the entire
period of such de \ay............"

(Page no. 21 of the complaint).

1"4. Grace period Allowed

As per clause 4.2 of the
agreement to sell, the possession

of the allotted unit was supposed

to be offered within a stipulated
timeframe of 36 months plus 6
months of grace period. It is a

matter offact that the respondent
has not completed the project in
which the allotted unit is situated
and has not obtained the
occupation certificate by August
2015. As per agreement to sell,

the construction oI the project is
to be completed by August 20.15

which is not completed till date.

Accordingly, in the present
case the grace period of 6

months is allowed.

15. Due date of possession 2A.02.2076

(Note: - 36 months from date of
agreement i.e., 28.08.20L2 + six

months grace period)

't_6. Basic sale consideration as

per payment plan at page

no. 3l ofthe complaint

Rs.77,43,226/-
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77. Amount paid by the
complainants

Rs.7 3,63,630 /-
[As per averment his complaint
page no. 6 of the complaint]

18. Payment Plan Installment Link Payment Plan

(As per payment plan at page 31

of complaint)

19. Occupation certificate

/Completion certificate
Not received

20. Offer of possession Not offered

21. Legal notice sent by the
complainants

28.09.2020

(Page no. 63 of the complaint)

22. Delay in handing over the
possession till date offiling
complaint i.e., 1,4.09.2021,

5 years 6 months and 17 days

Facts ofthe complaint

The complainants have made the following submissions in the complaint: -

I. That the complainants approached the respondent initially for booking

of a plot in the project namely, "Raheja's Aranya City phase 1" Situated

in Sector 17 & L4, Sohna, Gurugram, and paid booking amount of

Rs.6,45,772/- through cheque no.001927 drawn on ICICI bank dated

07.04.201.2. After that as location of plot was not good, the

complainants requested the respondent for change oflocation and was

accepted the same and changed the location from Aranya city phase 1

to phase 2. Thereafter, the complainants were allotted the plot no. F-

B.

3.
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110, admeasuring 243.92 sq. yards in the project vide allotment letter

dated 28.02.2014.

That the respondent to dupe the complainants in the nefarious net

even executed buyer's agreement signed between both the parties on

dated 28.08.2012 and allotted the unit no. F-110 in the said project,

just to create a false beliefthat the project shall be completed in a time

bound manner. In the garb of that agreement, it persistently raised

demands due to which was able to extract huge amount ofmoney from

the complainants.

That the total basic sale price ofthe plot is Rs.6482174/- (excluding

taxes, EDC, IDC, and other charges) as per builder buyer agreement

and sum of Rs,73,63,630/- was paid by the complainants (more than

1000/o of total basic sale price) in time bound manner. Further, the

complainants have taken home Ioan from ICICI Bank of Rs.61,94,000/-

and disbursed the amount of Rs.57,00,866/- and are paying pre-EMl of

Rs.20,832/- (interest per monthJ to the bank.

That term and conditions ofsaid buyer's agreement are oppressive and

one sided. As per the settled terms of the said buyer's agreement, the

builder was liable to offer the possession before (36 + 6 months grace

period) 27 Feb 2 016 (as per clause no.4.2). But it failed to hand over

the possession after passing 5 years from due date of possession.

That one-sided development agreement and inordinate delay in

possession has been one of the core concerns of home buyers. The

terms of the agreement are non-negotiable and buyers even if they do

IV,
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not agree to a term, there are no option of modifying it or even

vt.

VII,

VIII.

HARER}
GURUGRAM

deliberating it with the builder. This aspect has often been unfairly

exploited by the builder and whereby the buyer and imposed unfair

and discriminatory terms and conditions. The complainants were

subjected to unethical trade practice as well harassment, flat buyer

agreement clause of escalation cost, many hidden charges which was

forcedly imposed on buyer at the time of possession as tactics and

practice used by builder guise of a biased, arbitrary, and

discriminatory.

That as per construction status and absence of basic amenities, the

respondent would take more time to give physical possession so

complainant many times visited the office of respondent and

requesting for refund of paid amount along with interest, but builder

always given false assurance about completion of plot.

That the complainants made a repeated request before respondent to

refund the amount paid by them with an interest @ 18%o per annum

after that sent him legal notice on dated 28.09.2020 but did not get any

reply.

That the builder in last 5 years, many time made false promises for

possession of plot and current status of proiect still desolated and raw

after extracting more than 100% amount of basic sale price and

builder breached the trust and agreement. As per section 19 (6) of the

Act,2016, the complainants have fulfilled responsibility in regard to

making the necessary payments in the manner and within the time
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specified in the said agreement. Therefore, they are not in breach of

any ofits terms ofthe agreement.

That keeping in view the snail paced work at the construction site and

half-hearted promises ofthe respondent, and trick ofextract more and

more money from complainants pocket seems bleak and that the same

is evident of the irresponsible and desultory attitude and conduct of

the respondent, consequently injuring the interest of the buyers

including the complainant who have spent their entire hard earned

savings in order to buy this plot for home and stands at a crossroads to

nowhere. The inconsistent and lethargic manner, in which the

respondent conducted its business and their lack of commitment in

completing the project on time, has caused the complainants great

financial and emotional Ioss.

X. That the respondent has failed to complete the proiect and obtain the

completion certificate for plot. The complainants have suffered a great

financial loss, mental trauma and suffered a great set back. Further, the

complainants took home loan of Rs.61,94,000/- and are paying pre-

EMI of Rs.20,832/- (as a monthly interest) to the bank and have been

making repayment to bank with great difficulty.

Reliefsought by the complainants:C.

4. The complainants have sought following relief(s).

l. Direct the respondent to refund the entire amount of Rs.73,63,630/-

along with interest @ 18% per annum.

IX.
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On the date of hearing, the authority explained to the respondent

/promoter about the contraventions as alleged to have been committed in

relation to section 11(4) (a) ofthe Act to plead guilty or notto plead guilry.

Reply by the respondent.

The respondent contested the complaint on the following grounds: -

a) That the complaint is neither maintainable nor tenable and is liable to

be out-rightly dismissed. The agreement to sell was executed between

both the parties prior to the enactment of the Act, 2016 and the

provisions laid down in the said Act cannot be enforced

retrospectively. Although, the provisions of the Act, 2016 are not

applicable to the facts ofthe present case in hand yet without prejudice

and in order to avoid complications later on, the respondent has

registered the project with the authority. The said project is registered

under the provision of the Act vide registration no. 93 of 2017 dated

28.08.201.7 .

b) That the complaint is not maintainable for the reason that the

agreement contains an arbitration clause which refers to the dispute

resolution mechanism to be adopted by the parties in the event of any

dispute as clause 13.2 ofthe buyer's agreement.

cJ That the complainants have not approached this authority with clean

hands and have intentionally suppressed and concealed the material

facts in the present complaint. The present complaint has been filed by

them maliciously with an ulterior motive and it is nothing but a sheer

abuse of the process of law. The true and correct facts are as follows: -

o That the respondent is a reputed real estate company having

immense goodwill, comprised of law abiding and peace-loving

persons and has always believed in satisfaction ofits customers. The

D.

6.
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respondent has developed and delivered several prestigious

proiects such as'Raheia Atlantis', 'Raheja Atharva', 'Raheja Shilas'

and 'Raheja Vedanta' and in most of these proiects large number of

families have already shifted after having taken possession and

resident welfare associations have been formed which are taking

care of the day to day needs of the allottees of the respective

projects.

. That the complainants, after checking the veracity of the project

namely, 'Raheja's Aranya City- Phase 1', Sector 1.1 and 14, Sohna,

Gurgaon had applied for allotment of a plot vide a booking

application form. They agreed to be bound by the terms and

conditions of the booking application form. The complainants were

aware from the very inception that the plans as approved by the

concerned authorities are tentative in nature and that the

respondent might have to effect suitable and necessary alterations

in the layout plans as and when required.

o That suddenly, the complainants requested the respondent to

change the allotment from the phase 1 of the proiect to phase 2 of

the projects. Although, there was no obligation on the part of the

respondent to do so, it being a customer-oriented company acceded

to the said request and shifted the booking from phase 1 to phase 2

of the project.

. That based on the application for booking, the respondent vide its

offer letter dated 28.08.2014, allotted to the complainants plot no.

F-110 admeasuring 243.92 sq. yard. The complainants signed and

executed the agreement to sell on 28.0a.201,2 and the complainants

agreed to be bound by the terms contained therein.
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That the respondent raised payment demands from the

complainants in accordance with the mutually agreed terms and

conditions of allotment as well as of the payment plan and the

complainants made the payment of the earnest money and part-

amount of the total sale consideration and are bound to pay the

remaining amount towards the total sale consideration of the plot

along with applicable registration charges, stamp duty, service tax

as well as other charges payable at the applicable stage.

That the complainants have availed financial assistance from a

financial institution, and it is the said bank who has the first charge

and lien on the unit in question.

Despite the respondent fulfilling all its obligations as per the

provisions laid down by law, the government agencies have failed

miserably to provide essential basic infrastructure facilities such as

roads, sewerage line, water, and electricity supply in the sector

where the said project is being developed. The development of

roads, sewerage, laying down of water and electricity supply lines

has to be undertaken by the concerned governmental authorities

and is not within the power and control of the respondent. The

respondent cannot be held liable on account of non-performance by

the concerned governmental authorities. The respondent company

has even paid all the requisite amounts including the external

development charges (EDC) to the concerned authorities. However,

yet, necessary infrastructure facilities like 60-meter sector roads

including z4-meter-wide road connectivity, water and sewage

which were supposed to be developed by HUDA parallelly have not

been developed.
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. That the time period for calculating the due date of possession shall

start only when the necessary infrastructure facilities would be

provided by the governmental authorities and the same was known

to the complainants from the very inception. That non-availability of

the infrastructure facilities is beyond the control of the respondent

and the same also falls within the ambit of the definition of 'force

majeure' condition as stipulated in Clause 4.4 of the agreement to

sell.

o That development of the township in which the plot allotted to the

complainants is located is 50% complete and the respondent shall

hand over the possession of the same to them after its completion

subject to their making the payment ofthe due installments amount

and on availability of i nfrastructure facilities such as sector road and

laying providing basic external infrastructure such as water, sewer,

electricity etc. as per terms of the application and agreement to sell.

The photographs show the current status of the development of the

plot in which the plot allotted to the complaint is located. Despite

the occurrence of such force ma.ieure events, the respondent has

completed the development of the proiect and has already been

granted part completion certificate on 11.17.2016. Under these

circumstances, the passing any adverse order against the

respondent at this stage would amount to complete travesty of

justice.

Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of these undisputed documents and submissions

made by the parties.
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E. lurisdiction ofthe authority

8. The authority has complete territorial and subject matter jurisdiction to

adjudicate the present complaint for the reasons given below.

E.l Territorialiurisdiction

9. As per notification no.1/92 /2017-1TCP dated 14.12.2017 issued by Town

and Country Planning Department, Haryana the iurisdiction of Haryana

Real Estate Regulatory Authority, Gurugram shall be entire Gurugram

district for all purposes. In the present case, the project in question is

situated within the planning area of Gurugram district. Therefore, this

authority has complete territorial jurisdiction to deal with the present

complaint.

E.ll Subiect-matteriurisdiction

10. Section 11(a)(a) of the Act, 2015 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(a)(a) is

reproduced as hereunder:

Section 77

(4) The promoter sholl-

(o) be responsible for all obligations, responsibilities qnd functions
under the provisions oI this Act or the rules ond regulotions made
thereunder or to the ollottees as per the agreement for sale, or to the
association ofollottees, os the case moy be, till the conveyance ofoll the
apartments, plots or buildings,os the case may be, to the allottees, or the
common areas to the qssociation ofollottees or the competent authoriry,
as the case may be;

Section 34-Functions of the Authority:

34(fl of the Act provides to ensure complionce of the obligotions cost
upon the promoters, the allottees ond the real estate ogents under this
Act ond the rules and regulations made thereunder.
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72.

So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance

of obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer ifpursued by the complainant at a later

stage.

Further, the authority has no hitch in proceeding with the complaint and

to grant a relief of refund in the present matter in view of the judgement

passed by the Hon'ble Apex Court in Newtech Promoters and Developers

Private Limited Vs State of U.P. and Ors. 2021-2022 (1) RCR (Civil), 357

and reiteroted in case of M/s Sana Realtors Private Limited & other Vs

Union of lndia & others SLP (Civil) No. 73005 of 2020 decided on

72.05.2027wherein it has been laid down as under:

"86. From the scheme ofthe Act ofwhich a detoiled reference has been
mqde and taking note of power of odjudicotion delineated with the
regulatory outhority ond adjudicoting oJficer, whot fnolly culls out is
thot although the Act indicates the distinct expressions like 'refund',
'interest', 'penalty' ond 'compensotion', a conjoint reading ofSections 1B
ond 19 cleorly manifesB thot when it comes to refund of the dmount,
and interest on the refund qmount, or directing payment of interest for
deloyed delivery of possession, or penolty qnd interest thereon, it is the
regulatory quthoriywhich has the power toexamine and determine the
outcome of o complaint, At the same time, when it comes to a question
of seeking the relief of adjudging compensotion ond interest thereon
under Sections 12,74,18 ond 19, the adjudicoting officer exclusively has
the power to determine, keeping in view the collective reoding ofSection
71 reod with Section 72 ofthe Act. ifthe qdjudication under Sections 72,
14, 18 and 19 other than compensation os envisoged, ifextended to the
adjudicoting oJfrcer as prqyed that, in our view, moy intend to expond
the ambit and scope of the powers ond functions of the adjudicating
olfrcer under Section 71 ond thqt would be agoinst the mondote of the

Act 2016."

13. Hence, in view of the authoritative pronouncement of the Hon'ble

Supreme Court in the cases mentioned above, the authority has the
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jurisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amount.

F. Findings on the obiections raised by the respondent

F.l. Obiection regarding agreement contains an arbitration clause
which refers to the dispute resolution system mentioned in
agreement.

14. The agreement to sell entered into between the two sides on 28.08.2072

contains a clause 13.2 relating to dispute resolution between the parties.

The clause reads as under: -

"All or any disputes arising out or touching upon in relotion to the
terms of this Application/Agreement to Sell/ Conveyance Deed
including the interpretation and validity ofthe terms thereofand the
respective rights qnd obligqtions of the parties shall be settled
through arbitration. The arbitration proceedings shall be governed
by the Arbitrotion and Conciliotion Acl 1996 or ony stotutory
omendments/ modAcations thereolfor the time being in force. The
arbitration proceedings shall be held qt the office ofthe seller in New
Delhi by a sole arbitrator who sholl be qppointed by mutual consent
of the parties. lf there is no consensus on oppointment of the
Arbitrator, the matter will be referred to the concerned court for the
some. ln case of any proceeding, reference etc. touching upon the
arbitrotor subject including any oward, the territorial jurisdiction of
the Courts shall be Gurgaon os well as of Punjob ond Horyano High
Court qt Chandigqrh".

15. The respondent contended that as per the terms & conditions of the

application form duly executed between the parties, it was specifically

agreed that in the eventuality of any dispute if any with respect to the

provisional booked unit by the complainants, the same shall be

adjudicated through arbitration mechanism.The authority is of the

opinion that the jurisdiction of the authority cannot be fettered by the

existence of an arbitration clause in the buyer's agreement as it may be

noted that section 79 of the Act bars the jurisdiction of civil courts about

any matter which falls within the purview of this authority, or the Real

Estate Appellate Tribunal. Thus, the intention to render such disputes as

Complaint No. 3651 of 2021
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non-arbitrable seems to be clear. Also, section 88 of the Act says that the

provisions of this Act shall be in addition to and not in derogation of the

provisions of any other law for the time being in force. Further, the

authority puts reliance on catena of judgments of the Hon'ble Supreme

Court, particularly in National Seeds Corporation Limited v. M.

Madhusudhan Reddy &Anr. (2012) 2 SCC 506, wherein it has been held

that the remedies provided under the Consumer Protection Act are in

addition to and not in derogation of the other laws in force, Consequently

the authority would not be bound to refer parties to arbitration even if the

agreement between the parties had an arbitration clause. Similarly,

in Aftab Singh ond Ors,v, Emaar MGF Land Ltd and Ors., Consumer cose

no. 707 of 2075 decided on 13.07.2017, the National Consumer Disputes

Redressal Commission, New Delhi (NCDRC) has held that the arbirration

clause in agreements between the complainant and builder could not

circumscribe the jurisdiction of a consumer forum.

16. While considering the issue of maintainability of a complaint before a

consumer forum/commission in the face of an existing arbitration clause

in the builder buyer agreement, the Hon'blg Supreme Court in case titled

as M/s Emaar MGF Land Ltd. V, Afiob Slngh in revision petition no.

2629-30/2018 in civil appeal no. 23572-23513 of 2017 decided on

10.12.2018 has upheld the aforesaid judgement of NCDRC and as

provided in Article 141 of the Constitution of lndia, the law declared by

the Supreme Court shall be binding on all courts within the territory of

India and accordingly, the authority is bound by the aforesaid view. The

relevant para of the judgement passed by the Supreme Court is

reproduced below:

Complaint No. 3651 of 2021
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1"7 .

"25. This Court in the series oljudgments ss noticed obove considered
the provisions of Consumer Protection Act, 1986 as well os
Arbitrqtion Act, 1996 ond loid down that complaint under Consumer
Protection Act being a special remedy, despite there being qn

arbitration agreement the proceedings before Consumer Forum have
to go on and no error committed by Consumer Forum on rejecting the
application. There is reason for not inurjecting proceedings under
Consumer Protection Act on the strength an arbitrotion agreement
by Act, 1996. The remedy under Consumer Protection Act is o remedy
provided to o consumer when there is a defect in any goods or
services. The complaint means ony allegation in writing made by o
comploinant has also been explained in Section 2(c) of the Act. The
remedy under the Consumer Protection Act is conJined to complaint
by consumer os defined underthe Act for defector deficiencies coused
by a service provider, the cheqp and a quick remedy hos been
provided to the consumer which is the object and purpose of the Act
os noticed above."

Therefore, in view ofthe above judgements and considering the provisions

of the Act, the authority is of the view that complainants are well within

the right to seek a special remedy available in a beneficial Act such as the

Consumer Protection Act and RERA Act,2016 instead of going in for an

arbitration. Hence, we have no hesitation in holding that this authority has

the requisite iurisdiction to entertain the complaint and that the dispute

does not require to be referred to arbitration necessarily.

F. II Obiection regarding iurisdiction of authority w.r.t. buyer's
agreement executed prior to coming lnto force ofthe Act.

The objection raised the respondent that the authority is deprived of the

jurisdiction to go into the interpretation ofor rights ofthe parties inter-se

in accordance with the flat buyer's agreement executed between the

parties and no agreement for sale as referred to under the provisions of

the Act or the said rules has been executed inter se parties. The authority

is of the view that the Act nowhere provides, nor can be so construed that

all previous agreements will be re-written after coming into force of the

18.
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Act. Therefore, the provisions of the Act, rules and agreement have to be

read and interpreted harmoniously. However, if the Act has provided for

dealing with certain specific provisions/situation in a specific/particular

manner, then that situation will be dealt with in accordance with the Act

and the rules after the date of coming into force of the Act and the rules.

Numerous provisions of the Act save the provisions of the agreements

made between the buyers and sellers. The said contention has been upheld

in the landmark judgment of /Veelkomal Realtors Suburban Pvt. Ltd. Vs.

UOI and others. (W.P 2737 of 2017) decided on 06.12.2017 which

provides as under:

"179. Under the provisions of Section 18, the deloy in handing over the
possession would be counted from the dote mentioned in the
agreement for sale entered into by the promoter and the allottee
prior to its registration under REM. Under the provisions of RERA,

the promoter is given a fqcility to revise the dste of completion of
project ond declare the same under Seation 4. The REP/ does not
contemplote rewriting ofcontract between the flot purchoser and the
promoter......

122. We have alreody discussed thot above stoted provisions oI the RERA

are not retrospective in noture. They may to some extent be hqving a
retrooctive or quosi retrooctive elfect but then on that ground the
validity of the provisions of REM clnnot be challenged. The
Porliamentis competent enough to legisldte low hoving retrospective
or retroactive eJfect. A law con be even fi'amed to affect subsisting /
existing contractual rights between the porties in the larger public
interest. We do not have any doubt in our mind thot the REP.I- has
been fromed in the lorger public interest ofter o thorough study ond
discussion mode at the highest level by the Stonding Committee ond
Select Committee, which submitted its detailed reports."

19. Also,inappeal no. 173 of2019 titled as Mdgic Eye Developer PvL Ltd. Vs.

lshwer Singh Dahiya, in order dated L7 .12.2019 the Haryana Real Estate

Appellate Tribunal has observed-

"34.Thus, keeping in view our aforesoid discussion,we qre ofthe considered
opinion that the provisions of the Act ore quosi retroactive to some
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extent in operotion qnd will be qpplicable to the agreements for sole
entered into even prior to coming into operation of the Actwhere the
transaction qre still in the process of completion. Hence in case of
delay in the offer/delivery of possession as per the terms ond
conditions of the agreement for sale the allottee shall be entitled to
the interest/delayed possession chorges on the reosonoble rote of
interest as provided in Rule 15 ofthe rules ond one sided, unfqir and
unreosonqble rate ofcompensation mentioned in the ogreement for
sale is liable to be ignored."

20. The agreements are sacrosanct save and except for the provisions which

have been abrogated by the Act itself. Further, it is noted that the

agreements have been executed in tIe manner that there is no scope left

to the allottee to negotiate any ofthe clauses contained therein. Therefore,

the authority is of the view that the charges payable under various heads

shall be payable as per the agreed terms and conditions of the agreement

subject to the condition that the same are in accordance with the

plans/permissions approved by the respective departments/competent

authorities and are not in contravention of any other Act, rules, statutes,

instructions, directions issued thereunder and are not unreasonable or

exorbitant in nature.

C. Findings on the relief sought by the complainant.

G. t Direct the respondent to refund the entire amount of
Rs.73,63,630/- along with interest @ 18olo per annum.

21. In the present complaint, the complainants intend to withdraw from the

project and are seeking return of the amount paid by them in respect of

subject unit along with interest at the prescribed rate as provided under

section 18(1J of the Act. Sec. 18(1) ofthe Act is reproduced below for ready

reference.

"Section 78: - Return ofomount ond compensotion
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1B(1). lfthe promoter fails to complete or is unoble to give possession of an
opqrtment, plot, or building.-
(a) in accordonce with the terms of the agreement for sole or, os the case

may be, duly completed by the dote speciJied therein; or
[b) due to discontinuqnce of his buslness os o developer on account of

suspension or revocotion of the registration under this Act or for any
other reason,

he shall be liable on demqnd to the allottees, in case the ollottee wishes
to withdraw from the project, without prejudice to any other remedy
ovailable, to return the amount received by him in respect of that
apqrtment, plot, building, as the cose mqy be, with interest at such
rqte qs mqy be prescribed in this beholf including compensation in the
manner as provided under this Act:
Provicled that where qn allottee does not intend to withdrow from the
projecg he sholl be poid, by the promoter, interestfor every month of delay,
till the handing over of the possession, at such rate as may be prescribed."

(Emphosis supplied)
Article 4.2 ofthe agreement to sell provides for handing over ofpossession

and is reproduced below:

4.2 Possession Time and Compensation
That the Seller shall sincerely endeavor to give possession ofthe plot to
the purchaser within thirry-six (36) months firom the date of the
execution oJ the Agreement to sell and after providing of necessory

infrostructure speciqlly road sewer & water in the sector by the

Government, but subject to force majeure conditions or any

Government/ Regulatory authoriD)'s action, inoction or omission and

reqsons beyond the control of the Seller. However, the seller sholl be
entitled for compensation free grace period of six (5) months in
case the development is not completed within the time period
mentioned above. In the event ofhis failure to toke over possession of
the plot, provisionolly and /or finolly ollotted within 30 doys Irom the

dote of intimotion in writing by the seller, then the some shqll lie at
his/her risk and cost ond the Purchoser shall be lie ot his/her risk ond
cost the purchaser shall be lioble to poy @ P"s.50/- per sq. Yds. ofthe plot
areq per month as cost and the purchaser shall be liable to pay @

Rs.50/- per sq. yards. 0fthe plot areq per month as holding chorges for
the entire period ofsuch de\oy............"

At the outset, it is relevant to comment on the preset possession clause of

the agreement wherein the possession has been subjected to providing

necessary infrastructure specially road, sewer & water in the sector by the

22.

23.
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government, but subject to force majeure conditions or any

government/regulatory authority's action, inaction or omission and

reason beyond the control of the seller. The drafting of this clause and

incorporation of such conditions are not only vague and uncertain but so

heavily loaded in favour ofthe promoter and against the allottee that even

a single default by the allottee in making payment as per the plan may

make the possession clause irrelevant for the purpose of allottee and the

commitment date for handing over possession looses its meaning. The

incorporation of such a clause in the agreement to sell by the promoter is

just to evade the liability towards the timely delivery of subject unit and to

deprive the allottee of his right accruing after delay in possession. This is

just to comment as to how the builder has misused his dominant position

and drafted such a mischievous clause in the agreement and the allottee is

left with no option but to sign on the dotted lines.

24. Due date of handing over possession and admissibility of grace

period: As per clause 4.2 of the agreement to sell, the possession of the

allotted unit was supposed to be offered within a stipulated timeframe of

36 months plus 6 months of grace period. It is a matter of fact that the

respondent has not completed the project in which the allotted unit is

situated and has not obtained the occupation certificate by August 2015.

However, the fact cannot be ignored that there were circumstances

beyond the control of the respondent which led to delay incompletion of

the project. Accordingly, in the present case, the grace period of 6 months

is allowed.
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Admissibility of refund along with prescribed rate of interest: The

complainants are seeking refund the amount paid by them at the rate of

18%0. However, the allottees intends to withdraw from the project and are

seeking refund of the amount paid by them in respect of the subject unit

with interest at prescribed rate as provided under rule 15 of the rules. Rule

15 has been reproduced as under:

Rule 15, Prescribed rate oI interest- lProviso to section 72, section 18
and sub-section (4) and subsedion (7) oJ section 191
(1) For the purpose of proviso to section 12; section 18; and sub-sections

(4) and (7) ofsection 79, the "interest qt the rote prescribed" shall be
the State Bank of lndio highest morginalcost oflending rate +20k.:

Provided thqt in cqse the Stote Bankoflndio morginal costoflending
rote (MCLR) is not in use, it shall be replaced by such benchmark
lending rates which the State Bank of India moy Jix from time to time

for lending to the general public-

The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India i.e.,

https://sbi.co.in. the marginal cost of lending rate [in short, MCLRJ as on

date i.e., 10.02.2023 is 8.6070. Accordingly, the prescribed rate ofinterest

will be marginal cost of lending rate +2o/o i.e., tO,6o0/o,

0n consideration of the circumstances, the documents, submissions and

based on the findings of the authority regarding contraventions as per

provisions of rule 28(1), the authority is satisfied that the respondent is

in contravention of the provisions of the AcL By virtue of clause 4.2 of the

26.

27.

28.

PaBe 22 of 26



#HAREBA
#, eunueRnvr

Complaint No. 3651 of 2021

agreement to sell executed betlveen the parties on 28.08.2012, the

possession of the subject unit was to be delivered within a period of 36

months from the date of execution of buyer's agreement which comes out

to be 28.08.2015. As far as grace period is concerned, the same is allowed

for the reasons quoted above. Therefore, the due date of handing over of

possession is 28.02.2076. Further, the authority observes that there is no

document placed on record from which it can be ascertained that whether

the respondent has applied for occupation certificate/part occupation

certificate or what is the status of construction of the project. In view of

the above-mentioned fact, the allottees intend to withdraw from the

project and are well within their right to do the same in view of section

18(1J oftheAct,2016.

29. The occupation certificate/completion certificate of the project where the

unit is situated has still not been obtained by the respondent/promoter.

The authority is of the view that the allottee cannot be expected to wait

endlessly for taking possession ofthe allotted unit and for which they have

paid a considerable amount towards the sale consideration and as

observed by Hon'ble Supreme Court of India in lreo Grace Realtech Pvt,

Ltd. Vs. Abhishek Khanna & Ors., civil appeal no. 5785 of 2079, decided

on 77.07.2027

"..., The occupation certificote is not avoilable even os on dqte, which clearly

omounts to defrciency of service. The allottees connot be mode to wqit
indefnitelyfor possession of the opqrtments allotted to them, nor can they

be bound to toke the aportments in Phose 1 ofthe project....,,,"
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30. Further in the judgement ofthe Hon'ble Supreme Court of India in the

cases of Newtech Promoters and Developers Private Limited Vs State of

U.P. and Ors, (supra) reiterated in case of IW/s Sona Realtors private

Limited & other Vs Union oflndia & others SLP (Civil) No.73005 of2020

decided on 12.05.2022. it was observed

25.The unquolifed right ofthe allottee to seek refund referred lJnder Section
1B(1)(o) ond Section 19[4) of the Act is not dependent on any
contingencies or stipulotions thereof. lt appears that the legisloture hqs
consciously provided this right of refund on demand os an unconditional
absolute right to the ollottee, if the promoter fails to give possession of
the opartment, plot or building within the time stipuloted under the
terms ofthe qgreement regordless of unforeseen events or stoy orders of
the Court/Tribunal, which is in either way not attributable to the
o ottee/home buyer, the promoter is under an obligqtion to refund the
omount on demqnd with interest at the rote prescribed by the State
Government including compensotion in the manner provided under the
Act with the proviso that if the qllottee does not wish to withdraw fiom
the project, he shall be entitled for interest for the period of deloy till
handing over possession at the rate prescribed."

31. The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rules and

regulations made thereunder or to the allottee as per agreement for sale

under section 11(aJ(al. The promoter has failed to complete or is unable

to give possession of the unit in accordance with the terms of agreement

for sale or duly completed by the date specified therein. Accordingly, the

promoter is liable to the allottees, as they wish to withdraw from the

pro,ect, without prejudice to any other remedy available, to return the

amount received by him in respect ofthe unit with interest at such rate as

may be prescribed.
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32. Accordingly, the non-compliance of the mandate contained in section

11(4) (a) read with section 18(1) of the Act on the part of the respondent

is established. As such, the complainants are entitled to refund of the

entire amount paid by them at the prescribed rate of interest i.e., @

10.600/o p.a. (the State Bank of India highest marginal cost of lending rate

(MCLRJ applicable as on date +2%o) as prescribed under rule 15 of the

Haryana Real Estate [Regulation and Development) Rules,2017 from the

date of each payment till the actual date of refund of the amount within

the timelines provided in rule L6 ofthe Haryana Rules 2017 ibid.

H. Directions of the authority

33. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of obligations

cast upon the promoter as per the function entrusted to the authority

under section 34(fl:

ll.

The respondent/promoter is directed to refund the amount i.e.,

Rs.73,63,630/- received by it from the complainants along with

interest at the rate of 10.60% p.a. as prescribed under rule 15 of the

Haryana Real Estate (Regulation and Developmentl Rules, 2017 from

the date ofeach paymenttillthe actualdate ofrefund ofthe deposited

amount.

Out of total amount so assessed, the amount paid by the bank/payee

be refunded in the account of bank and the balance amount along

with interest will be refunded to the complainants.
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be first utilized for clearing dues of allottee/complainants.

Complaint stands disposed of.

File be consigned to registry.
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A period of 90 days is given to the respondent to comply with the

directions given in this order and failing which legal consequences

would follow.

iv. The respondent is further directed not to create any third-party

rights against the subject unit before full realization of the paid-up

amount along with interest thereon to the complainants. Even if, any

transfer is initiated with respect to subject unit, the receivables shall

34.

35.

Dared: L0.02.2023 Kumar Arora)
Member

Haryana Real Estate
Regulatory Authority,

Gurugram
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