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ORDER

The present complaint dated 25.04.2019 has been filed by the
complainant/allottee under section 31 of the Real Estate (Regulation
and Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in
short, the Rules) for violation of section 11(4)(a) of the Act wherein it
is inter alia prescribed that théépro;j_wter shall be responsible for all
obligations, responsibilities andfunctlons under the provision of the
Act or the Rules and regplatiox}s{gac\i;g thereunder or to the allottees as
per the agreement for sale e;é__ﬁclﬁl_tgd.___i;}er s;a. .

Unit and project reiated details

The particulars of unit details, sale consideration, the amount paid by

the complainants, date of proposed handing-over the possession, delay

period, if any, have been detailed in'the following tabular form:

S.N. | Particulars Details

1. Name of the project ‘Woodsview Residencies’, sector-
89-90, Gurugram

2. Nature of project Residential plotted colony

3. RERA registered/not | 34 of 2020 dated 16.10.2020
registered

1. DTPC License no. 59 0f 2013 dated 16.07.2013 |

5. Validity status 15.07.2021
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Name of licensee

Orris Land & Housing Pvt. Ltd. &
42 Ors.

Licensed area

100.081 Acres

Unit no.

B-49, first floor

[As per buyer’s agreement on
page no. 57 of complaint]

Unit measuring

1090 sq. ft.

",_;;-,;;;_;[AS per buyer’'s agreement on
i 'fpage no. 57 of complaint]

Date of execution

Apartment
agreement -

' Jof{08.02:2016
_'\(é”S mentioned on page no. 56 of
‘reply) |

Possession - clause  in

application form

5. Possession

5.1 Subject to Clause 5.2 and
subject to buyers making timely
payment, the company shall
endeavor to complete the

‘construction of the building
‘block in which the dwelling

unit is situated within 36
months with a grace period of
06 months from the date of
issuance of allotment letter,
provided that all amounts due
and payable by the buyer has
been paid to the company in
timely manner. The company
shall be entitled to reasonable
extension of time for the
possession of the dwelling unit in
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—

the event of any default or
negligence attributable to the
buyer’s fulfillment of terms &
conditions of this agreement.

12.

Date of allotment

29.10.2015

(as per Annexure- C2 on page no.
32 of complaint)

13.

Due date of possession

| (grace period of 6 months is
"/l allowed being unqualified)

- [ (asper buyer’s agreement)

——

29.04.2019

14.

Basic sale price -~ . g

| R$.7848000/-
| (page no..18 of complaint)

15.

Total sale consideration

| (as per.payment plan on page no.
| 34 of complaint)

82,00,457 /-

16.

Total amount paid by the
complainant

Tl

Rs.18,08,947 /-

(@s-perclarification submitted by
complainant dated 03.02.2023)

17

Occupation certificate -

‘Not Received

18.

Offer of possession

Not offered -

19,

Surrender by the allottee

05.01.2019

[Page no. 42 of the complaint]

B. Facts of the complaint:

3. The complainant has made the following submissions: -

L.

That the complainant along with a real estate broker named

Mr. Manish Purwar of Golden Touch Investment (i.e. respondent
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I1.

I11.

no.2) visited the township project “Woodview Residences” to be
developed by M/s. Bright Buildtech Private Limited, i.e.
respondent no.l1 and to be marketed by M/s Lotus Greens
Developers Pvt. Ltd. i.e. respondent no.3, situated in the revenue
estate of village Hayatpur, Tehsil Gurgaon and Village Badha,
Tehsil Manesar, District Gurgaon at Sector 89 & 90 under the
master plan of Gurgaon;, where he allured the complainant with
special characterlstlcs of pro;ect and other amenities. The
complainant after gettlng convmced by the respondent no.2,
moved an appllcatxon dated 24 09- 2015 to book a residential
apartment in the above sald pr0]ect and also got the allotment in
the said project vide letter dated -29-130-2015 of an independent
floor in the plotted colony having booking id: 210219, ref no.:
WRO0286, unit no: B-49, ﬁrst floor, plot area (approx.) 183 sq. yd.,

super area (approx ]1090 sq e

That the complainant and the respondent/builder had entered
into buyer’s-agreement dated-20.01.2016 for the purchase of the
said apartment for a total sale consideration of Rs.82,00,457 /-.
The complainant and the bank were required to pay to the
respondent as per the subvention payment plan for the said
apartment.

That the complainant vide receipt no. 2100000737 and
2100000738, dated 29.10.2015, paid the initial booking amount
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of Rs.8,36,401.70/- (which includes Rs. 8,066/- as TDS) to the
respondents. Thereafter a tripartite agreement dated
14.03.2016 was executed between the complainant, builder and
the Housing Development Finance Corporation Ltd. (HDFC) and
wherein former two had jointly approached the HDEC for
sanction of a loan of Rs.55,00,000/- against the above said
apartment. The complainant had paid Rs.10,000+0.5% towards
service tax to HDFC as loanwprocessmg fee respectively.

That the HDFC Bank as per the said tripartite agreement,
disbursed the loan arnount of Rs 845,533 /- on 22.04.2016 out of
total due amount of Rs.55,00,000/- to the respondent/builder.
Even at the time of disbursement of the said loan amount, the
respondent/builder had not carried out the basic construction
work at the site and the HDFC Bank started deducting a pre-EMI
interest of around Rs.700(f/- every month commencing from
01.05.2016 from the 'coinﬁlainanﬁs bank account. The total
outstanding amount till date needs to be reimbursed by the
respondent/builder to the complainant against the deductions
of the said pre-EMIs is approx. Rs.2,18,015/-.

That the complainant further visited the project site and found
that there is an exorbitant delay in the construction of said
apartment and raised his grievance before the respondent no.1

to which made false promises about its early deliverance.
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VL

VIIL.

VIIL.

IX.

That the complainant visited the site of the said project
numerous times, but no satisfactorily explanation has been
given about the final delivery of possession due to which the
complainant suffered huge mental agony, torture, and
harassment on the hands of the respondents.

That the complainant is aggrieved by the respondents on
account of non-fulfillment of an obligation under the Act of
2016 and violating the “clause 25" of the agreement dated
24.09.2015 and “Clause 51 of buyer’s agreement” dated
20.01.2016 for-not del;yeylp'g'_the possession of the flat in the
said project I;y;'the du‘f-: date i.e. on 29.10.2018 (which is 36
months from\the allotment dated 29.10.2015) and if the grace
period of 6"n1;onths is also added in‘th(vew above 36 months as per
the said clause, _;chen the due date Vgoes to 29.04.2019. As per the
said clause, the respondent/builder was unable to handover the
said unit to th‘%e coxigplain’ﬁnt within stipulated time. Therefore,
he is claiming the\ refund- of his- amount along with the
prescribed rate of interest.

That the complainant served a legal notice on 05.01.2019 to the
respondent/builder to cancel the booking of the said apartment
and to refund the booking amount along with the interest.

As the promoter has failed to fulfil his obligation under

section 11, the promoter is liable under section 18(1) proviso to
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pay interest to the complainant, at the prescribed rate, for every
month of delay.

X. That the possession is delayed for many years. Thus, on account
of facing serious financial and emotional hardship on account of
the delay, the complainant wishes to withdraw from the project
and is seeking refund with interest as prescribed under the Act.
He has complied with all the terms and conditions of the buyer's
agreement, but the re_spé,ﬁdgﬁt/builder has failed to meet up
with his part of the contre;ctual obligations and thus liable for
refund with interest frlo.mﬁ_dalté_bzf respective payment till date of
realization. .

C. Relief sought by the complainant:

4. The complainant ha_s sought fﬁllowing rt’a'liel’(_s)o:°

I. To refund the entire amount of R’s.1.8,_08,'947 /- (Rupees Eighteen
Lakh Eight Thousand Nine.Hundred and Forty-Seven only) along
with prescribed rate of interest.

5. On the date of heariné, the authorityh explained to the
respondent/promoter about the contraventions as alleged to have
been committed in relation to section 11(4) (a) of the Act to plead
guilty or not to plead guilty.

D. Reply by the respondent/builder.

6. The respondent contested the complaint by filing reply dated

13.01.2020 on the following grounds:-
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(i) That the complaint is neither maintainable nor tenable and is
liable to be out-rightly dismissed. The buyer’s agreement was
executed between the complainant and the respondent prior to
the enactment of the Act of 2016 and the provisions laid down in
the said Act cannot be applied retrospectively.

(ii) That there is no cause of action to file the present complaint.

(iii) That the complainant;“k:iééfr_-_lg locus standi to file the present

complaint.

(iv) That, accordlng to the b(;okmg apphcatlon form and the buyer’s
agreement, the time perlod fé? offermg the possession of the
unit to the cgmplamant has not yet elapsed and the complaint
has been filed pre-maturely by him.

(v)That the comﬁléir_it.is ﬁot maintainzi‘f)le for the reason that the
agreement cont‘a:in.-; an. arbitratfgn clause which refers to the
dispute resolution m-e(;hanism to be adopted by the parties in
the event of- any ..dispu__'jte e Clause 13.2 of the buyer's
agreement. | |

(vi) That the compla;ihant };as concealed Eiirue and material facts
from this Hon'ble Forum. The true and correct facts are that the
complainant had approached the respondent for allotment of
dwelling unit in “Woodview Residency” project at Sector 89 &
90. He submitted an application form along-with an amount of

Rs.2,00,000/-. It is pertinent to mention here that at the time of

Page 9 of 24



HARERA
GURUGRAM Complaint No. 1654 of 2019

submitting the application, the applicant was provisionally
allotted B-49 dwelling unit, FF, at the basic sale price of
Rs.78,48,000/- plus EDC, IDC charges plus club members fee
plus interest free maintenance security totalling to
Rs.82,00,457 /- as mentioned in application form duly signed by
the complainant. The said allotment was done through golden
touch investment and ; Mr Piyush Bhatia had given an

undertaking for makmg paymgnt on behalf of the complainant

g
S W\g’}?% g‘ﬁ

vide undertaking- "dated 105.10, 2015 The complainant was
allotted the above s{md ﬂat v1de ‘allotment letter dated
29.10.2015. The complaln.antﬁflad opted for construction linked
plan and the detailed payment plan in“respect of the dwelling
unit was sent to the him along-with allotment letter.

(vii)That as per the agr"egcnejc'i,.,,paymerit plan, the complainant was to
pay the instalmentvwifhin the“agreed period. The respondent
issued a demand note on 18:01.2016 for payment of the next
instalment Wthh became due: But the complainant failed to
make the payment of said instalment, Even then, the respondent
showing his bonafide sent the buyer’s agreement of the above
said allotted unit to the complainant vide letter dated
10.01.2016, calling upon him to complete the formalities and

submit the buyer’s agreement duly signed with the respondent.

The respondent on non-receipt of amount issued the reminder
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to the above said demand note vide letter dated 12.02.2016
again showing its bonafide sent the duly signed agreement
along-with letter dated 15.02.2016. The complainant even after
repeated demands failed to make the payment and a letter dated
03.03.2016 was sent as a second reminder and the respondent
informed the complainant that it has to arrange funds vide letter

dated 09.03.2016 for start' of'construction

(viii) That the compl 'nanﬁ @pproached the respondent for

(%:}* Aw}%
permission to mortgage the property to avail loan and the same

was given vide letter dated 11.03.2016 and a tripartite
agreement was entered on 14.03.2016 between the

complainant, respondent and HDFC Ltd.

(ix) That the complamant always remamed negligent and never

fulfilled his part of contract nor pald the instalment as per the
agreed payment plan. It is the-complamant who is at fault who
has not paid-the instalments in-time because of which the

construction of the project was delayed.

(x)That it is submitted that the complainant is a real estate investor

who had booked the unit in question with a view to earn quick
profit in a short period. However, it appears that his calculations
have gone wrong on account of severe slump in the real estate
market and the complainant now want to somehow get out of

the concluded contract made by him on highly flimsy and
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g

baseless grounds. Such malafide tactics of the complainant
cannot be allowed to succeed.
Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can
be decided on the basis of these undisputed documents and
submission made by the parties.
Jurisdiction of the authorlty

The respondents have ralsedl?' grehrhmary submission/objection that

,-.‘L: &
s m

the authority has no Jurlsdlctlon to entertain the present complaint.
The objection of the respondent regardmg rejection of complaint on
ground of ]UI‘lSdlCtIOH stands re]ected The authorlty observes that it
has territorial as well as subject ma{tter jurisdiction to adjudicate the
present complaint for the ;eaéons gii}en bel'O\ﬂ;".

E.I Territorial iurifdi(jﬁon_\ -

As per notification no. 1/92/2617-1TCP dated 14.12.2017 issued by
Town and Country Plannmg Department the jurisdiction of Real
Estate Regulatory Authorlty Gu;ugram shall ,be entire Gurugram
District for all purpose with offices situated in Gurugram. In the
present case, the project in question is situated within the planning

area of Gurugram District. Therefore, this authority has complete

territorial jurisdiction to deal with the present complaint.
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E.Il Subject matter jurisdiction
Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a)

is reproduced as hereunder:

Section 11

(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and
functions under the pmwsmns of this Act or the rules and
regulations made rhereunde_o or-to the allottees as per the
agreement for sale, or to. th&wspcmt:on of allottees, as the case
may be, till the conveyam:éﬂof «all the apartments, plots or
buildings, as the case may be, to\the allottees, or the common areas
to the association of affotrees,ar rhe campetent authority, as the
case may be;

Section 34- Functwns of tfze Autfwnty

34(f) of the Act prowdes to.ensure comphdnce éf the obligations

cast upon the promoters, the allottees and the real estate agents

under this Act.and the rules and regulations made thereunder.
So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-
compliance of obligations by fhé pwromote“r leaving aside compensation
which is to be decided by the ad]udlcatmg officer if pursued by the
complainant at a Iater stage.
Further, the authority has no hitch in proceeding with the complaint
and to grant a relief of refund in the present matter in view of the
judgement passed by the Hon'ble Apex Court in Newtech Promoters
and Developers Private Limited Vs State of U.P. and Ors. 2021-
2022(1) RCR(C), 357 and reiterated in case of M/s Sana Realtors

Private Limited & other Vs Union of India & others SLP (Civil) No.
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13005 of 2020 decided on 12.05.2022wherein it has been laid down

as under:

“86. From the scheme of the Act of which a detailed reference has
been made and taking note of power of adjudication delineated with
the regulatory authority and adjudicating officer, what finally culls
out is that although the Act indicates the distinct expressions like
refund’, ‘interest’, ‘penalty’ and ‘compensation’, a conjoint reading
of Sections 18 and 19 clearly manifests that when it comes to refund
of the amount, and interest on the refund amount, or directing
payment of interest for delayed.delivery of possession, or penalty
and interest thereon, it is the'regulatory authority which has the
power to examine and determine:the outcome of a complaint. At the
same time, when it com'\e_;;g}g -a:question of seeking the relief of
adjudging compensation aﬁﬁfiﬁﬁfﬁé}t thereon under Sections 12, 14,
18 and 19, the adjudicating officer exclusively has the power to
determine, keeping.in view: t‘}ge-éq_._'léfcive",rqad:'ng of Section 71 read
with Section 72 of the Act. if the adjudication.under Sections 12, 14,
18 and 19 other than compensation as envisaged, if extended to the
adjudicating officer as prayed that, in our wview, may intend to
expand the ambit and scope of the powers .and functions of the
adjudicating officer under Section 71 and.that would be against the
mandate of theAct 2016.”

12. Hence, in view of.the authoritative pronouncement of the Hon'ble
Supreme Court in the -cgses'{'-_-ﬁmep___’c_ipx‘:}e‘d éb'ove, the authority has the
jurisdiction to entertain a complaint seeking refund of the amount and
interest on the refund amount. ©

F. Findings on the objections i'a_iséd.'_biy: the respondent.

F.I Objection regarding jurisdiction of authority w.r.t. booking
application form executed prior to coming into force of the Act.

14. Another contention of the respondent is that authority is deprived of
the jurisdiction to go into the interpretation of or rights of the parties
inter-se in accordance with the booking application form executed

between the parties and no agreement for sale as referred to under the
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provisions of the Act or the said rules has been executed inter se
parties. The authority is of the view that the Act nowhere provides, nor
can be so construed, that all previous agreements will be re-written
after coming into force of the Act. Therefore, the provisions of the Act,
rules and agreement have to be read and interpreted harmoniously.
However, if the Act has provided for dealing with certain specific
provisions/situation in a specific/particular manner, then that
‘ organce with the Act and the rules

- ”»‘*Qg:;"m By

after the date of coming.into force -,grfxfﬁ”evAct and the rules. Numerous

situation will be dealt with i'nf.

provisions of the Act save £t£e§pr0\§1jsmns }jf_ the agreements made
between the buyef;_'iand seller.s-f.;'l.'.ﬁ;ég;aid cohﬁtention has been upheld in
the landmark judgment of Néékamci? Realtérs:.guburban Pvt. Ltd. Vs.
UOI and others. (W.P 2737 of 2017) decided on 06.12.2017 which

provides as under:

“119. Under the provisions of Section 18, the delay in handing over the
possession would be counted from the date mentioned in the
agreement for sale entered into by the promoter and the allottee
prior to its registration under RERA. Under the provisions of RERA,
the promoter- is givena facility to revise the date of completion of
project and declare the same under Section 4. The RERA does not
contemplate rewriting of contract between the flat purchaser and
the promoter....

122. We have already discussed that above stated provisions of the RERA
are not retrospective in nature. They may to some extent be having
a retroactive or quasi retroactive effect but then on that ground the
validity of the provisions of RERA cannot be challenged. The
Parliament is competent enough to Ilegislate law having
retrospective or retroactive effect. A law can be even framed to
affect subsisting / existing contractual rights between the parties in
the larger public interest. We do not have any doubt in our mind
that the RERA has been framed in the larger public interest after a
thorough study and discussion made at the highest level by the
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Standing Committee and Select Committee, which submitted its
detailed reports.”

. Then, in appeal no. 173 of 2019 titled as Magic Eye Developer Pvit.

Ltd. Vs. Ishwer Singh Dahiya, vide order dated 17.12.2019, the

Haryana Real Estate Appellate Tribunal also observed as under-

“34. Thus, keeping in view our aforesaid discussion, we are of the
considered opinion that the provisions of the Act are quasi

retroactive to some extent in operation and will be applicable to the

agreements for sale entered into even prior to coming into

5 ra ] 0ce g

' case‘of delay in the offer/delivery of
possession as per the te”%@ﬁ dgg conditions of the agreement for
sale the allottee shall be entitled to the interest/delayed possession
charges on the reasonable rate of interest as provided in Rule 15 of
the rules and one sided, unfair “and' unreasonable rate of
compensat_io_q_.omentianed.inwtﬁ_g;agreemqgt for sale is liable to be

R F T

ignored.” = “» -

16. The agreements are sacrosanct-save-and except for the provisions

which have been abrogated by the Act itself..Further, it is noted that
the builder-buyer agréerﬁenfs hévq.be;:n exi-;_cuted in the manner that
there is no scope left'to -th'é -allqttée«:to'- negotiate any of the clauses
contained therein. Therefore,;:the- autherity .is of the view that the
charges payable under various heads shall be payable as per the
agreed terms and _c_o"nditiqns (;f the -agreement subject to the
condition that the same are in accordance with the
plans/permissions approved by the respective
departments/competent authorities and are not in contravention of
any other Act, rules, statutes, instructions, directions issued

thereunder and are not unreasonable or exorbitant in nature.
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F.1I Objection regarding agreement contains an arbitration clause
which refers to the dispute resolution system mentioned in
agreement.

17.The buyer’s agreement entered into between the two sides on

08.02.2016 contains a clause 13.2 relating to dispute resolution

between the parties. The clause reads as under: -

“All or any disputes arising out or touching upon or in relation
to this Agreement including the interpretation and validity of the
terms thereof and the respective rights and obligations of the
parties, shall be settled: gmlcabl_y by mutual discussion, failing
which the same shall @é‘*’s&tﬁ]ed through arbitration. The
arbitration proceedmgsusﬁﬁﬂ ﬁe boverned by the Arbitration and
Conciliation ~Act, .1996. or ‘any_ statutory amendments/
modifications thereof for the time being.in force. The arbitration
proceedings shall be held at an appropriate location in Gurgaon
by a sole arbitrator mutuaHy appomted by.the parties and whose
decision shall be final and binding upon the parties. In event of
disagreement in the name of the. sole Arbitrator, the aggrieved
party may.approach the-Court of competent jurisdiction with
regard to the appointment of sole arbitrator”

18. The respondent contended that as per the terms & conditions of the

application form duly executed between the parties, it was
specifically agreed that in the eventuality of any dispute if any with
respect to the provisionql Bookeq unit by the complainant, the same
shall be adjudicated thfough arbitration mechanism. The authority is
of the opinion that the jurisdiction of the au:chority cannot be fettered
by the existence of :an arbitration clause in the buyer’s agreement as
it may be noted that section 79 of the Act bars the jurisdiction of civil
courts about any matter which falls within the purview of this
authority, or the Real Estate Appellate Tribunal. Thus, the intention
to render such disputes as non-arbitrable seems to be clear. Also,
section 88 of the Act says that the provisions of this Act shall be in

addition to and not in derogation of the provisions of any other law

Page 17 of 24



; HARERA
GURUGRAM Complaint No. 1654 of 2019

for the time being in force. Further, the authority puts reliance on
catena of judgments of the Hon'ble Supreme Court, particularly
in National Seeds Corporation Limited v. M. Madhusudhan Reddy
& Anr. (2012) 2 SCC 506, wherein it has been held that the remedies
provided under the Consumer Protection Act are in addition to and
not in derogation of the other laws in force, Consequently the
authority would not be bound to refer parties to arbitration even if
the agreement between the parties had an arbitration clause.
Similarly, in Aftab Singh and Ors V. Emaar MGF Land Ltd and Ors.,
Consumer case no. 701 of 2015 decided on 13.07.2017, the
National Consumer Dlsputes Redressal Commlssmn New Delhi
(NCDRC) has held that the arbltratlon clause in agreements between
the complainant and builder could not circumscribe the jurisdiction
of a consumer forum. | i :

19. While considering;'ithe.issile i}f mailitaiiiab'ilitfof a complaint before a
consumer forum/commission in the‘face of an existing arbitration
clause in the builder buyer agreement;the Hon’ble Supreme Court in
case titled as M/s Emaar MGFLand Ltd. V. Aftab Singh in revision
petition no. 2629-30/2018 in civil appeal no. 23512-23513 of
2017 decided on 10.12.2018 has .upﬁheld the aforesaid judgement of
NCDRC and as provided in Article 141 of the Constitution of India, the
law declared by the Supreme Court shall be binding on all courts
within the territory of India and accordingly, the authority is bound
by the aforesaid view. The relevant para of the judgement passed by

the Supreme Court is reproduced below:

“25. This Court in the series of judgments as noticed above
considered the provisions of Consumer Protection Act, 1986 as
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well as Arbitration Act, 1996 and laid down that complaint under
Consumer Protection Act being a special remedy, despite there
being an arbitration agreement the proceedings before
Consumer Forum have to go on and no error committed by
Consumer Forum on rejecting the application. There is reason for
not interjecting proceedings under Consumer Protection Act on
the strength an arbitration agreement by Act, 1996, The remedy
under Consumer Protection Act is a remedy provided to a
consumer when there is a defect in any goods or services. The
complaint means any allegation in writing made by a
complainant has also been explained in Section 2(c) of the Act.
The remedy under the Consumer Protection Act is confined to
complaint by consumer as-defined under the Act for defect or
deficiencies caused by,aé-géﬁfée,sp{'gvider, the cheap and a quick
remedy has been prowdeﬁf the consumer which is the object
and purpose of the Act as noticed above.".

20. Therefore, in view of the éb@gf’judgements and considering the

21.

provisions of the Act, the authority is of the view that complainant is
well within the right to seek a special remedy available in a beneficial
Act such as the Consumer Protection Act'and RERA Act, 2016 instead
of going in for an arbitration. Hence, we haveno hesitation in holding
that this authority has the requisite jurisdiction to entertain the
complaint and that the dispute does not require to be referred to
arbitration necessarily. ¥,

F.III  Objection regarding the complainant being investor.

The respondent hastaken-a-stand that the complainant is the
investor and not consumer;-therefore, he is not entitled to the
protection of the Act and thereby not entitled to file the complaint
under section 31 of the-Act. The respondent also submitted that the
preamble of the Act states that the Act is enacted to protect the
interest of consumers of the real estate sector. The authority
observes that the respondent is correct in stating that the Act is
enacted to protect the interest of consumer of the real estate sector.
It is settled principle of interpretation that preamble is an
introduction of a statute and states main aims & objects of enacting a
statute but at the same time the preamble cannot be used to defeat
the enacting provisions of the Act. Furthermore, it is pertinent to note
that any aggrieved person can file a complaint against the promoter if
he contravenes or violates any provisions of the Act or rules or
regulations made thereunder. Upon careful perusal of all the terms
and conditions of the apartment buyer’s agreement, it is revealed that
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the complainant is a buyer and paid total price of Rs.63,99,956/- to
the promoter towards purchase of an apartment in the project of the
promoter. At this stage, it is important to stress upon the definition of

term allottee under the Act, the same is reproduced below for ready
reference:

“2(d) "allottee" in relation to a real estate project means the person to
whom a plot, apartment or building, as the case may be, has been
allotted, sold (whether as freehold or leasehold) or otherwise
transferred by the promoter, and includes the person who
subsequently acquires the said allotment through sale, transfer
or otherwise but does not-include a person to whom such plot,
apartment or building, as -tﬁ?;'éﬁgg-“_may be, is given on rent;”

22. In view of above-mentionedéﬁ%ﬁﬁi@bn of "allottee" as well as all the
terms and conditions of the apartment application for allotment, it is
crystal clear that the complainant.is allottee as the subject unit was
allotted to him by the  promoter. The ‘concept of investor is not
defined or referred in the ‘Act. As per ‘the. definition given under
section 2 of the Act, there will be “promoter”and “allottee” and there
cannot be a party having a status of "investor”. The Maharashtra Real
Estate Appellate Tribunal in its order dated 29.01.2019 in appeal no.
0006000000010557 titled as M/s Srushti Sangam Developers Pvt.
Ltd. Vs. Sarvapriya Leasing (P) Lts. And Anr. has also held that the
concept of investoris not defined or.referred in the Act. Thus, the
contention of promoter._ that the allottee being an investor is not
entitled to protection of this Act also stands rejected.

G.Findings on the relief soiigli:i"by the cbmpléi’tiant.

G.I To refund the entire ambunf of Rs.18,08,947/- paid by the
complainant with prescribed rate of interest.
23.The complainant was allotted unit no. B-49 on first floor, in the

project “Woodview Residencies”, Sector 89 & 90, Gururgram,
Haryana by the respondent/builder for a total consideration of
Rs.82,00,457/-. Though the complainant paid part of the sale
consideration against the allotted unit to the tune of Rs.8,36,401/-
and an amount of Rs.7,54,531/- was disbursed by the HDFC bank to
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the respondent/builder. The above-said unit was booked under
subvention scheme and as per terms agreed between the parties, the
respondent/builder was under an obligation to make payment of pre-
EMI till offer of possession. As per record, bank deducted pre-EMIs
amounting to Rs.4,29,445/- from the complainant’s account till
October 2020, against which the respondent/builder has repaid
Rs.2,11,430/- and an amount of Rs. 2,18,015 is left to be repaid to the
complainant. The possession of_the unit was to be offered within 36
months plus (6) months gréscéi)’erjé_{:l.from the date of the issuance of
allotment letter of the uni?.::\"JI;}‘l‘é;ebi;bre, the due date of possession
comes out to be 29.04.2019. 1t Iisﬂ§ observed that the complainant
requested the reshpoﬁdent. :ev‘ervl Jbefore ﬁ:lil;_g of the complaint for
withdrawal from the project. Th:e complaina};t vide legal notice dated
03.01.2019 dispatched\ on 05.01.2019, requested the respondent to
cancel the booking# and r_eﬁihd the amount i)aid as the construction

work of the project was not even started due to shortage of funds.

24. Clause 4.6 of the buyer's agreement talks about the deduction of 10%

of the basic sale price of the dwelling unit in case of withdrawal of the
allotment. Clause 4.6 of the said buyer’s -agreement reiterated as

under: -

“It is agreed between the Parties that, 10% of the Basic Sales
Price of the Dwelling Unit shall constitute as the "Earnest Money"
which is liable to be withheld/ deducted by the Company in case
of default/ breach by the Buyer of any terms and conditions of
this Agreement and on cancellation of booking/ allotment for
any reason whatsoever. The Buyer agrees and acknowledges that
the Earnest Money shall, at all times, be a non-refundable deposit
and constitute a genuine pre-estimate of the damage accruing to
the Company, in the event of the failure of the Buyer to comply
with its obligations for the booking/ allotment/ payment.
Pursuant to such cancellation/ withdrawal of the Allotment, the
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Buyer shall have no right, title, lien, claims or demands
whatsoever against the Dwelling Unit and/ or the Company and
the Company shall have all the rights to deal with the Dwelling
Unit in whatever manner as it may deem fit.”

25. Further, the Haryana Real Estate Regulatory Authority Gurugram

(Forfeiture of earnest money by the builder) Regulations, 11(5) of
2018, states that-

“5. AMOUNT OF EARNEST MONEY

Scenario prior to the Real Estate (Regulations and Development)
Act, 2016 was d:ﬂ“erent. Fraudsawere carried out without any fear
as there was no law f or-t “}es' n _e.‘but now, in view of the above
facts and taking into “copﬁdg;

ration the judgements of Hon'ble
National Consumer- Disputé’s S{?\’.e'ﬂ*.z;}essa! Commission and the
Hon’ble Supreme, Gourt. of. Indm, the authority is of the view that
the forfeiture amounf’@of %he\‘ea'ﬁrest money shall not exceed
more than 10% of the ransideranan amount of the real
estate i.e. apartment /plot /building as the case may be in all
cases where the cancellation of the ﬂat/umt/p!ot is made by the
builder in a"urir!atera! manner or the bu_gemntends to withdraw
from the prcyect and any. agreemenb cahtammg any clause
contrary to" the .aforesaid regu!atfons shal.' be void and not
binding on the buyer.”

26. Thus, keeping in view the aforesald factual and legal provisions, the
respondent cannot retain Wthe amount paid by the complainant
against the allotted unit and are dlrected to refund the paid-up
amount of Rs.18,08,947/- after deducting 10% of the basic sale
consideration of Rs.78,48,000 /- ‘being earnest money along with an
interest @ 10.70% p.a. (the State Bank of India highest marginal cost
of lending rate (MCLR) applicable as on date +2%) as prescribed
under rule 15 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 on the refundable amount, from the date

of surrender i.e.,, 05.01.2019 till date of actual date of refund of the
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amount within the timelines provided in rule 16 of the Haryana Rules
2017 ibid.

H. Directions of the authority

27.Hence, the authority hereby passes this order and issues the
following directions under section 37 of the Act to ensure compliance

of obligations cast upon the promoter as per the function entrusted

to the authority under section 34(’{]

i. The respondent/bullder@s)ﬂ‘;‘ecfed to refund the paid-up amount

,_’«-_:,-\

of Rs. 1808947/ a,fterzﬂdeductmg 10% of the basic sale

o
e\‘

consideration of Rs. 78 48 000/ being earnest money along with
an interest @ 10 70% p a. onthe refundable amount, from the
date of surrender: ie,05.0 1.2019 till date of‘factual refund.

ii.  Out of total amo\unt 50 hssessed, the a:r.nount paid by the bank
/payee be refund’ed..in' th&- -ai’;‘tount-o'f bank and the balance
amount along with lnterest wﬂl be refunded to the complainant.

lii. A period of 90 days is given to the respondent to comply with the
directions given in . this" order “and failing which legal

consequences would follow.

28. Complaint stands disposed of.

29. File be consigned to the registry.

(Sapjeev umarm

Member
Haryana Real Estate Regulatory Authority, Gurugram
Dated: 24.03.2023
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