F HARERA

_ GUEUGI’EM& Complaint No. 3079 of 2021
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 30790f2021
First date of hearing: 06.10.2021
Order reserveon : 07.09.2022

Order pronounced on: 14.03.2023
Praveen Jain
R/0: DD-4, Ansal Villas, Chatrarpur
New Delhi-110074 Ty Complainant

"'Ef‘m-
Ireo Private Limited
Office: A-11, First Floor, Negti Hag'"g“ i

New Delhi-110049 Respondent
CORAM: . .

Shri Ashok Sangwan 1 | Member
shri Sanjeev Arora Member
APPEARANCE: _ £

Shri Sanjeev Sharma a ““Advecate for the complainant
Shri M.K Dang Advocate for the respondent

ORDER

1. The present complaint dated 03.08.2021 has been filed by the
complainant/allottee ‘under section ~31 ‘of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read
with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed that the
promoter shall be responsible for all obligations, responsibilities

and functions under the provision of the Act or the rules and

Page 1 0f 26



HARERA
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regulations made thereunder or to the allottee as per the agreement
for sale executed inter se.

A,  Unitand project related details

Complaint No. 3079 of 2021

2. The particulars of unit details, sale consideration, the amount paid

by the complainant, date of proposed handing over the possession,

delay period, if any, have been detailed in the following tabular form:

1

4

| Details

"Iren City" Sector-60, Gurgaon

. Residential colony

251196 acres

2
31
4

}Qﬂa dated 03.11.2009

RERA register gis

Plot no. N 7

JE REC

71 % wpl!e-znnpagenul?ui

uz‘b‘ 4
10 1 acres
r Realtors Pvt. Lrd.

9
==

tered

01

annexure- 2 on page no. 33 ol
c laint]

507. j sq, yd.

the complaint)

Date of allotment letter

13.03.2012

(annexure- 1 on page no. 21 o
the complaint)

Date of plot buyer agreement

01.06.2012

(annexure- 2 on page no. 27 o
the complaint)
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Complaint No. 3079 of 2021

9.

Date of environment clearance

24.12.2013

(annexure- R-12 on page ne.
49 of reply)

10. | Date of consent to establish 14.02.2014
(annexure R-13 on page no.
55 of reply)
11. | Approval of part zoning plan 16.03.2021
= | (as per documents submitted
s ) by respondent  during
0 | proceedings dated
07.09.2022)
12. POSSESSION  AND
CHARGES
ubject to  Force

e, as defined herein
irther subject to the
tee’ having complied
all its obligations under

ited to the timely
of all dues and
“and also subject to
ee having complied
formalities or
documentation as prescribed
by the Company, the
Company proposes to offer
conveyance of the said plot
to the allottee within a
period of 36 months from
the date of receipt of
requisite approvals
[Commitment Perlod). The
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Complaint No. 3079 of 2021

Allottee further agrees and
understands  that  the
Company shall additionally
be entitled to a period of 6
months ([“Grace Period"),
aiter the expiry of the said
Commitment Period to allow

for  unforeseen  delays
bayond the reasonable
i control of the Company.
| (emphasis supplied)
13. | | 14022017
lcuiatedﬁ'umihedﬂtenl
14.
15. | Amount]
—
16. | Completi i :
17. ﬁpplimﬂ{ﬁr EE'E-"._{ 16
respondent Ry _anu.Elafrup}y]
18. | Offer of possession./ | |[ — | /2

per additlnnn] document
filed by respondent.)

B. Facts of the complaint

The complainant has submitted that:

3. Thatbelieving on the assurances of the respondent, the complainant

booked a unit in the said project. The unit bearing no. D11_01
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admeasuring tentative area of 507.40 sq. ft. was allotted vide
allotment letter dated 13.03.2012.

4. That pursuant to the issuance of the provisional allotment letter

dated 13.03.2012, the official plot buyers agreement was executed
between the complainant and the respondent on 01.06.2012. As per
the plot buyer’s agreement dated 01.06.2012, the basic sale price of
the plot was agreed to be Rs. 5,12.47 A00/- and in addition that it
was agreed that the c-::rm;rlam?;ﬁt&hall also make payments toward
EDC Charges @ Rs. 2663. T FRh.

per sq. yard and PLC ch

was agreed 'heynri'élb
6. That the complainant mﬁ&e lﬂﬂ ﬂaﬁ ilar payments as and when
demanded hy made payment of Rs.
58368424/t ﬁ&?ﬂﬁﬂm Ia consideration of
Rs. 6,79,73,900/-, \
7. That even after making almost 85% payment the complainant was

left shocked and surprised, when the complainant in June 2015
contacted the respondent from getting the possession of the plot
and on which the respondent started making one excuses or other
to justify the non-completion of the project.

B. That since June 2015, the respondent even on repeated requests
made by the complainant failed to hand over the possession of the
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10,

1l

plot. It was only on 24.05.2021, the respondent issued possession
notice to the complainant calling upon the complainant to take over
the possession of the plot after making balance payment,

That the respondent offered the possession of the plot with a delay
of almost 6 years and did not even take in account the delayed
possession charges which the respondent was obliged to give the
complainant as per law and instead arbitrari ly increased the area of
plot from 507.40 sq. :-,ra,n:ls‘~ ja‘k 51&.21 5Q. yards and charged

additional sum of Rs. 19,7?} ' addition to amount agreed as

.%E“ﬂ}' a revised letter dated

15.07.2021 was issuér}hptl{hf' po qu-\uugh mail where by the
area of the plot wﬁg—cpﬁe&udm EtH 93"{ t only.

That the respnu&n,f also InCrEE_EEﬂ*{tI.E Ehé? d IDC charges from
the originally aﬁ&-d That ﬁde offer_of | dussesslﬂn letter the
respondent mrahhr ﬂle@ltﬁ Ie;ﬁe:ﬁ. irifyfaég;ﬁentaﬁun charges of
Rs. 1,08.663/-. "k\l_ 14 ;,f-"

That the cﬂmphman?‘*lﬁlﬂ&di&[el}%he receipt of the offer of
possession lett the respondent vide
letter dated GTE gﬂiﬁﬂ? Id illegal demands
being raised by the respunderitfﬂ]rpu@ offer of possession letter as
also demandmg his dﬂlayed possession charges. That the

respondent through their email dated 11.06.2021 and 23.06.2021
tried to justify their illegal demands however the same can be said

only to be in further distress of the complainant. The complainant
further on receipt of the above said emails wrote letter dated
<+.06.2021 to the respondent,
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12.

3.

14,

15.

That respondent/promoter has collected the considerable amount
of the said unit and since then the respondent Is using the
complainant’s hard-earned money for their personal interest and
delayed the completion of the above said project and failed to
deliver the timely possession of the above said plot.

Relief sought by the complainant;

The complainant has sought fgjj;-y;lng relief(s):

* Direct the respondent L'

question at the urlgu'ref ale c ai_geratlun as agreed vide plot
buyer agreem j

over pussaﬁsiun ﬁ'nm the duedate ie.
Act. ) i‘ ™

On the date 1"clrl" béLng, 4hr.-r a ' qﬁ.‘ﬁr’ explained to the
respundentfpmmntar ﬁ‘};é‘ﬁfﬂﬁcﬁ{u‘a jgwffmns as alleged to have
been -':ummltted in relal:mn ‘m‘!mrﬂnn 11(4) (a) of the Act to plead

gullty or not to M gulp/k iﬂ R | \

Reply by the mpnnﬂieu‘a |

The respondent has contested tha complaint on the following

'--,l- .'.l .'

grounds: -

That the complaint is neither maintainable nor tenable and is liable
to be out-rightly dismissed. The plot buyer's agreement was
executed between the parties prior to the enactment of the Real
Estate (Regulation and Development) Act, 2016 and the provisions
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16.

1T,

18,

laid down in the said Act cannot be applied retrospectively. There is
no cause of action to file the present complaint. The complainant has
ne locus standi to file the present complaint.

That the complaint is not maintainable for the reason that the
booking plot buyer's agreement contains an arbitration clause
which refers to the dispute resolution mechanism to be adopted by
the partles in the event of any dispute ie. clause 35 of the plot
buyer's agreement 13,,_ s

That the complainant ﬂftﬂ'._ 1 '."g the veracity of the project
namely ‘Ireg City' applied-for h -Icmnenl: of a plot vide booking
application dated Eaﬁ,ﬂﬁj}ﬁﬁ ication, the respondent
vide pmwslnnalfaltﬁnmni‘aﬁerﬂlmer -ﬂ@ 3.3.2012 allotted to
the mmplamaqt:plpt no. D11 I]J.havlnﬁ%u' tive super area of

424.19 sq, mtr, tﬂagmlep , 4,45,986/- which is

Pl stration Charges etc,
. _ : i '! il @}.&ent three copies of the
agreement to the co . _,-B"ﬁs signed and executed on

1,6.2012 by hi

That the respiﬁdt%t ﬁi M demands from the
complainant in ﬁ:andaéqh ,wiﬂi j‘iEEﬂ,‘l_’l‘bﬂh,EPﬁls and conditions of
the allotment as well as payment pian andt the i:umplainant made the
payment of the part amount without any default. It is submitted that
the respondent vide payment demand letter dated 13.3.2012 had
sent the installment for the net payable amount of Rs. 1.24,38.457/-
However, the complainant failed to remit the amount despite
reminder dated 5.6.2012 and the same was acco rdingly added in the
next installment demand.

Page 8 of 26



H HARERA
== GURUGRAM Complaint No. 3079 of 2021

19. That vide installment dated 28.1.2013, the respondent had sent
payment demand for the net payable amount of Rs, 2,02 1 6,263.10.
However, the complainant yet again failed to make payment
towards the said amount and the same was adjusted/ added in the
next installment demand dated 1.5.2013,

20. That vide payment demand dated 7.4.2014, the complainant was to
remit the amount of Rs, 1,01,08,131.20. However, the said amount
was credited by l:he coum :

21. That the passessi
complainant in m‘f'dﬁnc

sed to be offered to the
\\r.l of the plot buyer's

.

agreement th envirum;nem cl issued by State
Environment | gt Pajtw .ﬁl}chluua was granted
on 24.12.13 furhfép‘istt%d éeu | Wﬁ acres at Sector 60

0 and 60 of 2012 were
ause 1 of PART A of the
gject that the consent to

for which Hcensesnh@uf‘w T:IJ

issued. That it has b
environment ¢ Ifcﬁﬂ
establish has tained b

project was gr-.mted o 14 DEEGH Therefure the pre-condition of

obtaining all the requisite approvals was fulfilled only on
14.02.2014. In terms of clause 11.1 and 11,3 of the agreement, the
proposed time for handing over of possession expired only on
14.08.2018.

22. That the respondent completed the development of the project. The
respondent had also intimated vide its letter dated 02.092016
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about the completion of development work. That the respondent
has already applied for the grant of part completion certificate on
12.05.2016 for the area admeasuring 29.79 acres for which licenses
no. 63 0of2009,107 of 2010 and 60 of 2012 were granted. Thus, after
completing the development works of the project in a timely

manner, the respondent did everything within its powers and
control for obtaining part completion certificate. However. the
respondent came to RnHWﬂqgnﬂlﬂng enquiries in the concerned

offices of the authorities ‘jl]. stion were not processing such

applications of the resp i n of other developers on the
ground that sum}ﬁﬁﬁwzﬁ}n&d regarding proposed
acquisition and ;B[ﬁqsve nf"ﬂﬂﬂﬂ fnhd ea'Mmeasuring about 1400
acres due to which ﬁle respnnd
without any fa ﬂ&ﬂlalts E‘#ﬂ; iq .
the ambit of thei;iﬂﬁnztlgn of Fnh&pnq\ig}ire‘fxfndmnn as defined in
the plot buyer’s a@&)hqg Hgdeggﬂ’@ﬁcummnms requisite
approvals were not bblu@ ‘aae"’nncerned authorities and

accordingly me;;ﬁgunﬂgn qg-mthaw offered the possession to
the cumplmnmaﬁ Mﬁ& Mﬂpex Court has vide

its order dated ﬁ,‘ﬂﬂ Et@ﬂ' haﬁ ﬂiﬁgﬁﬁﬂ&é‘buﬂder to handover the

possession in accordance with law to the a pphcants as expeditiously

oS unnecessarily and

esame falls under

as possible and to execute proper conveyance and held that the
judgement and erder passed by that court will not come in the way
of the applicants and further held that the occupation certificates be
issued by the concerned authorities. Furthermore, it has been
observed in the said order that the conveyance deeds would be
subject to the ultimate outcome of the CBI investigation. The time

Page 10 of 26



EHARERA

= GURUGRAM Complaint No. 3079 of 2021

23,

lost on account of the Court orders and CRI investigation falls under
the ambit of the definition of ‘force majeure’ condition as defined in
Clause 1 of the plot buyer’s agreement as the same was beyond the
reasonable apprehension and control of the respondent and it could
not have offered the possession despite completing the
development of the project on account of non-issuance of the
requisite approvals by the concerned authoritiag,

Copies of all the relevant _c_tacﬁmgpts have been filed and placed on
the record. Their authenl:rjl;!r m‘h‘l‘h dispute. Hence, the complaint
can be decided on tiwﬂ,ba?ﬂ

submission made I::_lfl:h& M

undasputed documents and

E. Jurisdiction of l:['luu‘;'L alithurﬂ:jr

24,

25.

The authority Fhserves I:hq't\ r a.s well as subject
matter ]'Ul'iﬁdl&lﬂ_p ,In;r #d]tpﬁ]:%l:e th ;#ﬁr# complaint for the
~ J

As per notification no E:} -1 TCP dated 14.12.2017 issued by

Town and CEHMF weﬁah“t ﬁ jurisdiction of Real

Estate Regulam;jrﬁut]lpriw. .G,umqlﬂqnysrﬁll r},Im entire Gurugram
District for all pﬁ:pase'mth offices sl’:ueil;‘e!:l in Gurugram. In the
present case, the project in question is situated within the planning
area of Gurugram District. Therefore, this authority has complete
territorial jurisdiction to deal with the present complaint.

E.l  Subject matter jurisdiction
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26. Section 11(4)(a) of the Act, 2016 provides that the promoter shall
be responsible to the allottee as per agreement for sale. Section

11(4)(a) is reproduced as hereunder:
Section 11

(4] The promoter shall-

(a) be responsibie for all obligations, responsibilities and
functions under the provisions af this Act or the rules and
regulations made thereunder or to the allottees as per the
agreement for sale, or to tﬁgmspﬁuur:rn of allottees, as the cose
may be, till the conveydr iee-of ull. the apartments plots or
buildings, as the case may Becto tie allottees, or the comman

I8 -'H
s the case may be; _

Section 34-Functions oft

34 of the 4‘3 - nfﬁ:‘ ] pliance of the
uﬁ.‘{gﬂﬂnnn:qgt un t : Eh and the real
estate ugélﬁ er this dr:.!‘ ﬂqd thﬂ ra{‘é;.a'ind regulations
made E‘he;eunﬂr 1

27, 5o, in view of the pru-.-rl‘ siuns of the Act quuted ahuve, the authority
has complete ]unsdumun to decide the mmlp!alnt regarding non-
compliance of uhllgatluns h:,- the | promoter leaving aside
compensation which is to he dm:ided h;.r the adjudicating officer if

pursued by the ::nmplamant ata Iater sta
F. Findings on the‘!h&cﬂl:%s M ndent
F.I Objection mﬁrhlﬂhdﬂmbfﬁléwﬂht w.r.t the plot

buyer's agreement executed prior to coming into force of the Act.
28. The respondent submitted that the complaint is neither

maintainable nor tenable and is liable to be outrightly dismissed as
the buyers agreement was executed between the complainant and
the respondent prior to the enactment of the Act and the provision
of the said Act cannot be applied retrospectively,
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29. The authority is of the view that the provisions of the Act are quasi

retroactive to some extent in operation and will be applicable to the

agreements for sale entered into even prior to coming into
operation of the Act where the transaction are still in the process of
completion. The Act nowhere provides, nor can be so construed, that
all previous agreements would be re-written after coming into force
of the Act. Therefore, the provisions of the Act, rules and agreement
have to be read and Enterga{?@;hamuninuslg However, if the Act

Z - """l*.:".-I

has provided for dealing ‘it certain specific provisions/situation

Ay

In a specific/particular o1 then.that situation would be dealt
with in accurdanqpéiﬁ" _' o '.-.:-=.-. dithe, rules after the date of
coming into fnrcp’ 'dﬁi;fa : ! s, Theénumerous provisions
of the Act save fl B e agreeméhts made between the

? i been upheld in the

rban Pvt. Ltd, Vs.
on 06.12.2017 which

H ".E-' = o
i

pter and the allottee

prior mﬁm mﬁb‘ dert the provisions of

RERA, the 5 giver revise the date of
completion of profect and declare the same under Section 4. The
RERA does not contemplate rewriting of contract between the
flat purchaser and the promoter...

122, We have already discussed that above stated provisions of the
RERA are not retrospective in nature. They may to some extent
be having a retroactive ar quasi retroactive effect but then on
that ground the validity of the pravisions of HERA connot be
challenged. The Pariiament is competent enough to legisiate low
having retraspective or retroactive effect. A law can be even
framed to affect subsisting / existing contractual rights between
the parties in the larger public interest We do not have any
doubt in our mind that the RERA has been [framed in the iarger
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public interest after a thorough study and discussion made at
the highest level by the Standing Committee and Select
Committee, which submitted its detailed reports.”

30. Further, in appeal no. 173 of 2019 titled as Magic Eye Developer
Pvt. Ltd. Vs. Ishwer Singh Dahiya, in order dated 17.12.2019 the
Haryana Real Estate Appellate Tribunal has ohserved-

‘34, Thus, keeping In view our aforesaid discussion, we ore of the
considered opinion that the provisions of the Act are quasi

retroactive to some extent in operation andﬂﬂmm

I JOreeTEnte fi Sl ENREFRE [T evien pior o ITG Lo

¥ of Lhe Act wilie ".14 _! apction gre scill in ghe proces
of completion Herce 1.asil of delay (n the offer/delivery of
possession as per _1: ,r{“_‘r r onditions of the agreement for
sale the allottee m’ to the interest/delaped

possession ¢ 1€ [0 .rm e ufmmr!.r.taspmv.rdm‘
in Rule Iiﬁf; les-ana oné sided, Unfair and unreasonable
rate of o setian mention &d 't the, & greement for sale is

liable muﬂjgmmd - = \O
31. The agreernentf ﬁ'-srsacrusam:’c sa,ye and ekcept for the provisions

which have rnga d y
the buflder-bu F-;;gzgeﬁm ts|
that there is no fﬁe In eif
clauses contained theséin! The

er., it is noted that
2Cuted in the manner
({ : 0 negotiate any of the
eretore, the authority is of the view

that the charge bIg‘ hall be payable as per
the agreed terfwﬁr?;umﬂmm subject to the
condition thajr“ ﬂ:& I| [Eama ‘am‘ﬂ@ drdance with the
plans/permissions - approved | by ” respective
departments /competent authorities and are not in contravention of
any other Act, rules and regulations made thereunder and are not
unreasonable or exorbitant in nature. Hence, in the light of above-

mentioned reasons, the contention of the respondent w.r.t.
jurisdiction stands rejected.
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Il Objection regarding complainant is in breach of agreement for
non-invocation of arbitration

32. The respondent submitted that the complaint is not maintainable
for the reason that the agreement contains an arbitration clause

which refers to the dispute resolution mechanism to be adopted by

the parties in the event of any dispute and the same is reproduced
below for the ready reference:

35, Dispute Resolution by Arbi
“All or any disputes mmgm. agt.-cmng upon in relation to
Eb&‘tem‘r.rufth.fs;lg'__ '
tnterpretation and va f the
respective rigrhﬂa d-obl{ge """ s Ofthe parties shall be sectied

armicably by mustal discussions faififg W rhmesames&aﬂbe
settled through réferetice to a sole Achitrake - to be appointed
by a resolut irectors'efthe Company, whose
decision shi mm'ﬂnﬂ'bfnd.‘ Upon the parties. The allottee
herehy $ that-ie. shail| hay ibjection to the
appointmer o}'su-r:ﬁ He .ﬁ'b.f; tar-g Sif the DETSOR 50
s, employee o ' ompany or is

Allottee hereby

nstitute a ground
mpartialicy of the said
ation. The arbitrotion .

r . 1‘ Fala 1 I | '--"I
shall b he glrbitration and
et EHE amendments/
hereto’ pany'’s offices

or at a Jﬁqﬁm ﬂ@dqﬁ by E E .ﬁiﬂ*fﬁn{ﬂ Arbitrator in
Gurgaon. Thelanguage of the.a tion'proceedings and the
Award shall be in English. The company and the gilottes will

share the fees of the Arbitrator in equal proportion”,

33. The authority is of the opinion that the Jurisdiction of the authority
cannat be fettered by the existence of an arbitration clause in the
buyer's agreement as it may be noted that section 79 of the Act bars
the jurisdiction of civil courts about any matter which falls within
the purview of this authority, or the Real Estate Appellate Tribunal.
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34,

HARERA

Thus, the intention to render such disputes as non-arbitrable seems
to be clear. Also, section 88 of the Act says that the provisions of this
Act shall be in addition to and not in derogation of the provisions of
any other law for the time being In force, Further, the autho rity puts
reliance on catena of judgments of the Hon'ble Supreme Court,
particularly in National Seeds Corporation Limited v. M.
Madhusudhan Reddy & Anr. (2012) 2 SCC 506, wherein it has heen
held that the remedies pmw d@ﬁﬂ:{dﬂ the Consumer Protection Act
are in addition to and nuf;&f . ”_"..;’_ﬁﬂl'l of the other laws in force,
consequently the auth;untyﬁéﬁﬁﬂqﬁat‘he bound to refer parties to

arbitration even if*the’ agtéentent between the parties had an
¥ L’ - i -{5‘ %

\&\

2

AR

arbitration I:Iauga!:i;r _

Further, in Aftab 'Sl‘ngh and ors. v. Emaar MGF Land Ltd and ors.,

Consumer case '_a. 701 of 2015 dqedtfie?d' on 13.07.2017, the
il i i . W

- - .
S e & N i o

National Consumer DEsPutes Eedressil_l' Eﬂi}lmlssiun, New Delhi
L A i § H R i
[NCDRC) has held that the arbitration clause in agreements between

[

the complainant and builder could not circumscribe the jurisdiction
"""-‘-'I-.__‘____.-I-‘-"'

of a consumer forum. The relevant paras are reproduced below:
BN A BV E: BFr g

"43. Support to the above view fs also lent by Section 79 of the recently
enacted Real Estate [Regulation and Development) Act, 2016 (for
short "the Real Estate Act"). Section 79 of the said Act reads as
follows: ! WA Wy
“79. Bar of jurisdiction - No civil court shall have
Jurisdiction to éntertain any suit or proceeding in respect
of any matter which the Authority or the adjudicating
officer or the Appellate Tribunal (s empowered by or under
this Act to determine and no injunction shall be granted by
ary court or ether authority in respect of any action taken
or to be taken in pursuance af any power conferred by or
under this Act."
It can thus, be seen that the said provision expressly ousts the
Jurisdiction of the Civil Court in respect of any matter which the Real
Estate Regulatory Authority, established under Sub-section (1) of
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Section 20 or the Adjudicating Officer, appointed under § wh-section
(1) of Section 71 or the Real Estate Appellant Tribunal established
under Section 43 of the Real Estate Act, is empowered to determine
Hence, in view of the binding dictum af the Hon'ble Supreme Court in
A. Ayvoaswamy (supra), the matters/disputes, which the Authorities
under the Real Estate Act are empowered to decide, are non-
wrbitrable, notwithstanding an Arbitration Agreement between the
parties to such matters, which, to a large extent. are similar to the
disputes falling for resolution under the Consumer Act.

36, Consequently, we unhesitatingly reject the arguments on behalf of
the Buflder and hold that an Arbitration Clause in the afore-stated
kind of Agreements between the Complainants and the Buildsr cannot
circumscribe the furisdiction of a Consumer Fora, notwithstanding the
amendments made to Section 8 of the Arbitration Act. *

35. While considering the issue of maintainability of a complaint before

a consumer forum,/com mission in the fact of an existing arbitration
sk o N

. e e T
clause in the builder buyer agreement, the Hon'ble Supreme Court
¥ & e L AR
in case titled as M/s Emaar MGF Land ;.t:l1. V. Aftab Singh in
revision peﬂtlun'lau. 2629-30/2018 in :ivlidappr.al no. 23512-
I B N F s -

23513 of 2017 decided on 10.12.2018 has upheld the aforesaid

A% W n 1] ] i A
judgement of NCDRC and as provided in Article 141 of the
B i W™ e

L R - -
Constitution of India, the law declared by the Hon'ble Supreme
Y IDWEA
Court shall be binding on all courts within the territory of India and
LA N N T N

&,
accordingly, the authority is bound by the aforesaid view. The
A AL BREwNNinwa )

relevant para of the ;'ufjgemgijlt passed by the Supreme Court is
I | - === 1 1k ..l:
reproduced below:” ‘ul VU= VAV

‘235, This Court in the series of judgments as noticed above considered
the provisions of Consumer Protection Act, 1986 as well as Arbitration
Act, 1996 and laid down that complaint under Consumer Protection
Act being a special remedy, despite there being an arbitration
agreement the praceedings before Consumer Farum have togo on and
no error committed by Consumer Forum on refecting the application,
There Is reason for not Interjecting proceedings under Consumer
Protection Act on the strength an arbitration agreement by Act, 1996
The remedy under Consumer Protection Act is a remedy provided to o
consumer when there is a defect in any goods or services The
complaint means any allegation in writing made by a complainant has
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also been explained in Section 2(c] of the Act. The remedy under the
Consumer Protection Act is confined to complaint by consumer as
defined under the Act for defect or deficiencies causad by a service
provider, the cheap and a quick remedy has been provided to the

consumer which is the obfect and purpase of the Act as noticed above.
36. Therefore, in view of the above judgements and considering the

provisions of the Act, the authority is of the view that complainant
is well within right to seek a special remedy available in a beneficial
Act such as the Consumer Protection Act and RERA Act, 2016

instead of going in for an arbitration. Hence, we have no hesitation
A s LT Ir‘. e |

-'_-‘.-;’..-'.::;:__!._ requisite jurisdiction to

the respundent%ﬁ?ﬁﬁs rejectpt:'l‘l, %
=1 o W |
G.  Findings on J(“kl h)#l:h ant
v
Bspor r i
question at the Jﬂﬁﬁ al

buyer agreement datéd-01

e Direct the %&%n% Wtﬁt ﬂf}}e delay in handing
g 4
over possession ﬁl'q.:;)
Act, \ZUI%

t
he due dﬂmf‘{ . {lﬁ.ﬂﬁiﬂlﬁ as per the
b @ AV ’L.T‘v’

37. In the present complaint, the complainant intends to continue with

the project and is seeking delay possession charges at prescribed
rate of interest on amount already paid by him as provided under
the proviso to section 18(1) of the Act which reads as under:-

‘Section 18: - Return of amount and compensation
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18(1). If the promater fails to complete or is unabie to give possession
af an apartment, plot, or bullding, —

|||||||||||||||||||||||| i

Provided that where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter, interest for
every month of delay, till the handing over of the possession, at
such rate as may be prescribed.”

38. Clause 11.1 of the plot buyer's agreement (in short, the agresment)
dated 01.06.2012 provides for handlng over possession and the
same is reproduced below: - .,J..r..

o
"11.1 Subject to Force Majeukrs

"I;!" :"T. ned hereln and further subject

to the Allotiees having --"'::"}-‘ el Wich all its obligations under the
terms and conditions,of ¢k hj[ rqgn't‘ﬁ d not having defaulted
under any pro mh-{i of this Agre .:_ et ading but not limited to
the timely pyﬁn of alf dues-and eharges indluding the total Sale

Considerationf fmﬂﬂndhﬂrgm’smrn dityiand other charges
and also su o the Al pmpiled wich all formalities
or docum _ an m}m Y the Co fipany, the company
proposes tooffer of conveyancg of he spid\plobtq the allottee within
a period of 36 Mont) fram the dat of regeiftof requisite approvals
(“Commin 'r_"-"'*_:' i The Alloftees Jfurther agrees and
understands thab.t '-h"m i additionally be entitled to o
period of 6 (six) months.(Grace Periad"), after the expiry of the said

Commitm far defays beyond
mmnnb!%n%ﬁ
39. The buyer's agreement is a pivot ocyment which should

ensure that the tlE"]ftﬁ..ﬂﬂlﬂ[ahi lities hﬂ:lﬂth Blﬂ:lliiers,f promoters and
buyers/allottee are protected candidly. The buyer's agreement lays

down the terms that govern the sale of different kinds of properties
like residentials, commercials etc. between the buyer and builder. It
is in the interest of both the parties to have a well-drafted buyer’s
agreement which would thereby protect the rights of both the
builder and buyer in the unfortunate event of a dispute that may
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arise. It should be drafted in the simple and unambiguous language

which may be understood by @ common man with an ordinary
educational background. It should contain a pravision with regard
to stipulated time of delivery of possession of the apartment, pletor
building, as the case may be and the right of the buyer /allottee in
case of delay in possession of the unit. In pre-RERA period it was 3
general practice among the promoters/developers to invariably
draft the terms of the plot. ['.il[?ﬁ.l:-ﬁ‘ agreement in a manner that
w '&é'velupem It had arbitrary,
s th ither blatantly favoured the

the benefit of doubt because of
L ‘r.

benefited only the pro
unilateral, and unclear cl
prumntersfdevelnpﬁ@;g:hf vethem
the total ahsenc;’é{}laﬁ@ﬁﬂ&ﬁa

L
[ FIHER o
The authnrltymg‘s gone ;t!rnqgl-ﬁﬂtt}e ‘é;sinn clause of the

- ~ N ! -’
dgreement. At &'EEE tset, iif%is%lqirax#\tp _ ent on the pre-set
possession clause of. the ﬂpeﬁm#t. E;] the possession has

been subjected to Efﬂiﬂﬂawmlum of this agreement
L\

and the :umplainan}nﬁ@lﬁlﬁfﬂ t under any provisions of

this agreements.a i. , all provisions, farmalities
and dn—:ummt&ﬁnmmménmh The drafting of
this clause and {liq:@rfpﬂrlaﬁq:t{s_j}:ﬁ waﬁ,ﬂ,ﬁﬁ are not only vague
and uncertain but so heavily loaded in favour of the promoter and
against the allottee that even g single defauit by the allottee in
fulfilling formalities and documentations etc as prescribed by the
promoter may make the possession clause irrelevant for the
purpose of allottee and the commitment date for handing over

possession loses its meaning. The incorporation of such clause in the
plot buyer's agreement by the promoter is just to evade the liability
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%1,

42.

towards timely delivery of subject unit and to deprive the allottee of
his right accruing after delay in possession, This is just to comment
as to how the builder has misused his dominant pesition and drafted
such mischievous clause in the agreement and the allottee is left
with no option but to sign on the dotted lines,

The respondent promoter has proposed to handover the possession
of the subject plot within a period of 36 months from the date of
requisite approvals plus 6. WE grace period for unforeseen

"{\l v 1"'

delays beyond the reason: hle of the company ie., the

ng of the clause 11.1 of the

in entirety theitﬁ: i r{ nding .--- possession is only a
tentative peﬂuc@'ﬁ' e 1 | '

other.
In the present aint, entiClearance for Plotted
Development [EIEARL uestion was issued
by the State Enﬁ%mg d@ﬁ%ﬂq’qtﬂumﬂﬂm Panchkula
on 24.12.2013. Furthermore, it as been specified in clause 1 of
PART A of the environment clearance of the said project that the
consent to establish has to be obtained befare starting the
construction of the project. The relevant is reproduced below for
ready reference.

Part A
Specific Conditions
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43.

44,

45.

46.

Construction Phase
I Consent For Establish” shall be obtained from Haryana State
Follution Control Board under Air and Water Act and a copy shall be

submitted to the SEIAA, Haryana before the start of any constriuction
waork at site,

The consent to establish of the sald project was granted by the
competent authority on 14.02.2014. Before starting any
construction in plotted cnlun}n the promoter is obligated to obtain
consent to establish, Ther@rﬁ;:ﬁeq:re -condition of obtaining all
the requisite approvals wa "iE".-- 0 nh-' on 14.02.2014. In the light

of the above-mention Tea A,
E]Hte uf IEDHS-EI'I{' .._-_,_-=|:,.I.'-'"'.:-:-..*.-_ﬂ-

complainant. | © |
By virtue of plot E_'E;}ers
01.06.2012, the -55 Ii:-f ?!m hu ked init was to be delivered

within 36 months Prqmﬁ}wmqu ish (14.02.2014) which
comes out to be 14.02 iﬂivt__,f/

Admissibility m m dent promoter had
proposed to ha t within 36 months
from the date o’(m@ jhﬁgﬁ@i w&p@u}ent promoter has

sought further extension for a period of 6 months for unforeseen

delays in respect of the said project.

In the present complaint the counsel for the respondent submitted
that the project could not be completed due to CBI probe on
acquisition and release of HUDA land area and requested for
consideration the zero period for calculating the interest. However,
the counsel for the respondent could not produce any documentary
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proof before the authority on question of whether zero period
imposed by the DTCP is applicable to the concerned area of land of
the project vide order dated 07.09.2022, two weeks' time was given
to the respondent to submit any documents allowing zero period by
DTCP. However, despite ample epportunity, the respondent has
failed to place on record any relevant document in this regard. In
such a scenario, no zero penm:l or grace period is allowed to the
respondent. AR
Admissibility of delay po i
interest: Froviso to sec;lan%' i
not intend to wlmdriw &}'ﬁ,ﬁi"" ujer;tp';ne shall be paid, by the
e

promoter, inte rmaé ﬁeﬁwxﬁn‘tﬁﬁf

the handing over of

possession, at éﬂs rate as ma,jil'jhﬂ prel‘?&%d and it has been

prescribed undﬁ%ﬁ;t@e 15 uF;hdfgrus R
as under: T': \ F il “

to section 12,

Asubsection (7) of section 19)
séction 12; mr:'nfm 18; and sub-

d.of s an nierest at the rote
ﬂﬁ%% B&f h{ghesz marginal
cost

Frovided thatin cuse the State Bank of | fnn‘.fu marginal cost

of lendi ngﬂte-gzvm‘ )i naunqrﬁmpéq be replaced by such
benchmuark len ch thie State nkn_-.r"mdlnmnfﬁ.w

from time to time ﬁ:-r.rundfng to the general public,

3
2 15 has been reproduced

The legislature in its wisdom in the subordinate legislation under
the provision of rule 15 of the rules, has determined the prescribed
rate ofinterest. The rate of interest so determined by the legislature,
is reasonable and if the said rule is followed to award the interest, it
will ensure uniform practice in all the cases.
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Consequently, as per website of the State Bank of India ie,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR)
as on date 14.03.2023 is 8.70%,. Accordingly, the prescribed rate of
interest will be marginal cost of lending rate +2% ie, 10.70% per
annuim.

The definition of term ‘Interest’ as defined under section 2(za) of the
Act provides that the rate of interest chargeable from the allottee by

the promoter, in case of defa Eg;hill be equal to the rate of interest
which the promoter shall baiable

x| -.'r_

bl 6 to pay the allottee, in case of
default. The relevant sectic E 5 '5'3"":& duced below:

AW i 30
(za) “interest” méans'the fate: ifinterest payable by the promoter or
tﬁ-&ﬂ'”ﬂﬂ‘eq,ﬁs .-.-.-'..:_r, ‘
Explanation. —For the purpose :ﬁuu

(i}  the rote. mnmr chargeable fram-the allottee by the
pr‘trrrﬂ: nm{a su.H ral to the rate of
.I'J"! f:!: thy pii:r:%r all be f -r o pay the allottee,
inco -'1'

(if)  the in t B J‘ .'_- Lo the aliottee shall be
from fﬁaﬁgﬁﬁ. f P -'1'—",‘&; amaount or any part
thereof till the' date Lﬂ thereof and interest

thereon is refun krr g eheinterest payabie by the allottee to
the promoter shall'be-from-the date the allottse defaults in

thepromoter t it spaid;"
Therefore, Inmlz delay Mm the complainant

shall be charq‘ﬁd" at .’I:HE ' pi'eﬁ:ﬂlﬁﬂ ;‘i\?ﬁ j’fe. 10.70% by the
respondent/promoter W]ﬁl: is the same as is being granted to the

complainant in case of delay possession charges.

On consideration of the circumstances, the evidence and other
record and submissions made by the parties, the authority is
satisfied that the respondent is in contravention of the provisions of
the Act. By virtue of plot buyer's agreement executed between the
parties on 01.06.2012, the possession of the booked unit was to be
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delivered within 36 months from the date of consent to establish
(14.02.2014) which comes out tobe 14.02.2017. The grace period of
& months is not allowed in the present complaint for the reasons
mentioned above. The counsel for the com plainant stated at bar that
the completion certificate for the plot has still not been obtained by
the respondent. Accordingly, non-compliance of the mandate
contalned in section 11(4) (a) read with proviso to section 18(1) of
the Act on the part of the. ‘éspondent is established. As such the

on the amount ps
possession i.e, 14 pbssession of the subject

plot after obt: om the competent

Hence, the authority ’
following dfrm ar s i
compliance uf@gﬂi@@@@ A{\ﬂ:muter as per the
function entrusted to the aut ority under section 34(f):

i. The respondent is directed to pay interest at the prescribed
rate of 10.70% p.a. for every month of delay from the due
date of possession ie, 14.02.2017 till the offer of
possession of the subject plat after obtaining completion
certificate from the competent authority plus two months
or handing over of possession whichever is earlier.
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if. The respondent is directed to pay arrears of interest
accrued within 90 days from the date of order and
thereafter monthly payment of interest to be paid till date
of handing over of possession shall be paid on or before the
10th of each succeeding month,

iil.  The complainant is also directed to pay the outstanding
dues, if any.

iv.  The respondent sha[l,rjoh charge anythlng from the
complainant whi"__s'-' t

agreement.

54. The complaint w :
"T.

55. Files be consign
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