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The present complaint has been filed by the complainants/allottees

Respondent

under Section 31 of the Real Estate (Regulation and Development) Act,
2016 (in short, the Act) read with rule 29 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for

violation of section 11(4)(a) of the Act wherein it is inter alia prescribed
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that the promoter shall be responsible for all obligations, responsibilities

and functions under the provision of the Act or the rules and regulations

made there under or to the allottee as per the agreement for sale

executed inter se.

Unit and project related details

The particulars of the project, the details of sale consideration, the

amount paid by the cumplmnag\g;m'te of proposed handing over the

possession and delay period, if'

‘been detailed in the following

tabular form:
S. no. | Particulars ~ 1 a <&
M : ., -h__t LA {} ‘.
1. | Name of the p | ILP Grand”, Sector-37C, Gurgaon
2. | Nature ot'pm{eﬁ [ “}\Graup hous oject
3. | RERA /not | Regist gistration no. 386 of
registered & 0 2.2017
Validity status e (092
Licensed area A 41223 sq
4. | DTPC License no. ated | 118 of 2011 dated
—
26.12.2011
GURUGRAN/
Validity status 02.11.2025 25.12.2024
Licensed area 21.1804 acres
Name of licensee M/s Jubiliant Malls Pvt. Ltd.
5. | Allotment letter 29.03.2012
[As alleged by the respondent on page
no. 02 of reply]
_J
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6. | Unit no. 5C on 5t floor of tower B
[As per page no. 30 of complaint]
7. | Unit area admeasuring 1789 sq. ft.
[As per page no. 24 of complaint]
8. | Date of apartment buyer |13.02.2014
Apreesment [As per page no. 23 of complaint]
P [E;:ecuted between original allottee
AT -?l‘.. il Kumar and respondent]
q; ,.rr 4.-1;5, |
9. | MOU dated ff ,"9 1.2015
‘a\:\ 1l l . pep page no. 30 of complaint]
{.b el cnowledging the transfer of unit in
‘b = e e '
(> ,uent allottees i.e. the
. ik alna q"{
10.| Possession cl L: i1se. 9(1) __ similar BBA (as
CC i* j has not been placed
A '
on w ‘@ e parties.)

Sub W$ e Majeure circumstances as
Herein and subject to timely grant

lied with all his obligations
s nd conditions of this
Allottee(s) not being in

RIS

default under any part of this Agreement
including but not limited to the timely
payment of the total Sale Consideration
and other charges/fees/taxes/levies and
also subject to the Allottee(s) having

complied with all formalities or
documentation as prescribed by the
Developer the Developer proposes (o
complete the construction within a

period of 36 months computed from the
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11.| Due date of possession 13.08.2017
[Calculated from date of agreement
dated 13.02.2014]

Grace period of 180 days is allowed.

12.| Payment plan Cnnstrucuun linked payment plan

13.| Total sale consideration :ﬁ, 3 \Eﬁ, fBS 656/- (BSP)
.a- g'\.

‘R '*‘ 3,63,841/- (TSC)

Rs.
68,87,293.91/-
[As per customer
ledger dated
31.05.2022 on
page no. 36 of

. ! reply |
- ~ o
E | : rw dispute w.r.t amount paid by

B the inant. Thus, reliance has
H A | bee ustomer ledger dated
.05.2022.

=
i

MY A RAA
15.| Demand letters& 0402013} 26102013, 28.01.2014,

dated 21.02.2014, 25.02.2014, 07.04.2014, ,
26.05.2014, 18.12.2014

(As per page no. 26-33 of reply)

However, there is nothing on record to
show that the respondent has
proceeded with cancellation of subject
unit.
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16.| Occupation certificate Not obtained
17.| Offer of possession Not offered
Facts of the complaint:

That the complainants were in dire need of a residential accommodation
at Gurugram which may have good infrastructure and all basic facilities/

amenities for residing therein!{ jith'their family members for better
PR

"@_E T P T
future prospectus of their children. "
ARy

That on respondent's rep ;..r..' ation personation that it would
provide state-of-the-ar 4@ '51-"_;..' all basic facilities/amenities

in his residential apartiment situated at Sector

and further assured# the :!

completed and it wo iver th

units by the end of 2015 REG\J\'?

That believing, trus d on ;. ba; spondent's representation,

persuasions & assuHAh e e E pﬁ’eﬁnmplainants applied
. iy 1 : A

for allotment of unit [@{Er?%&g@@;ﬁqﬁlvﬁ

That a builder buyer agreement dated 13.02.2014 was executed
between the original allottee and the respondent for 3BR unit bearing no.

5C on 5th floor of tower /block B1, having super area of 1789 sq. ft.
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7. That the complainants paid all the installment in time to the respondent

as and when demanded by it but has failed to handover the physical

possession of the said unit till today.,

8. That the complainants till date have already paid an amount of Rs.

72,09,911/- to the respondent and the same was duly acknowledged by

it vide various receipts. The last payment was made by the complainants

at the time of booking. T ” | ints hayebeen living on rent due to
1‘ t -':-._ X -. . v
delay in possession of
<

9. That the complaina g , but no work was

erbally promised all
d by 19.09.2019.But

» N Wt does not look like that it
i .
would be able to dthh 2 possessior mw. The respondent
.‘ 4
has been lingering a is matter fo nd has been making
false promises and L{ _y{y@@@d&cﬁ%@@#dent have caused a

lot of physical harassment, mental agony and huge financial loss to the

complainants.
C. Relief sought by the complainants:

10. The complainants have sought following relief(s):
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i. Direct the respondent to refund the aforesaid amount of Rs.

72,09,911/- to complainants along with an interest as prescribed by
the authority since the booking of the apartment till its full and final
realization, as the respondent has violated or contravened the
provisions of the act, rules or regulations made thereunder or
aforesaid application or agreement dated 13.02.2014 and failed to
complete the construction of the aforesaid project and to handover

the physical possession of t
33

N
complainants within :ff' TS
application as well as afor d ap:
'“."1 -.-.— .':"' Ihg“_ A 2N
13.02.2014. /’ 4 B
Reply by respundent& /

Vide proceedings date 2, 06.10.2022 and

06.01.2023, the respr

dated 06.01.2023, thg {s%%l%%tim R I\éﬁup}r of written reply

and to avoid any further.delay, the same was taken on record.

GURKUGGIKALVI
The respondent by way of written reply made following submissions

That the complainants are making false, misleading, frivolous, baseless,
unsubstantiated allegations against the respondent with malicious intent

and sole purpose of extracting unlawful gains from the respondent.
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That in year 2011, the original allottee i.e. Mr. Anil Kumar approached

the respondent and made inquiry about the specifications and veracity of
the project. The complainants were satisfied with the with every
proposal deemed necessary for the development of the project and vide
application dated 23.11.2021 applied for allotment in the project of the

respondent and paid booking amount of RS. 3,00,000/-.

Py
i i

That the respondent suhse@_'__.' t

endorsed in favour
EF’
Katoch on 23.02.2015\ it
Y
Investment Fund” on 29.

~—
That as per agreeme ted 1 2 the
to make timely pa fiﬂRE ance with

by the respondent. I@t_:ﬁ;vr%@ @ {I%}/ii@irg,tgnt paid the total sale
consideration amount that is why it is quite hard for the respondent to
handover the possession of the unit within time bound and the same is
evident through bare reading of statement of account that they have

failed to comply with the schedule of payments issued by the respondent
within the said BBA.
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16.

17.

18.

HARERA
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That the respondent was committed to complete the development of the

project. However, the developmental work of the said project was

slightly delayed due to the reasons which were beyond its the control.

That the project was hindered majorly due to lack of infrastructure in the

said area as the twenty-four-meter sector road was not completed on

time. Due to non-construction of the sector road, it faced many hurdles to

tll“l‘ B
That the project was -nsv eted Ne due to the reason
I

mentioned above ang ﬁ. to SM%EI‘

absolutely beyond g control of.t

clause 9 (7) of the agreer n Sul

s and circumstances

orders dated 16.07.2012¢3 -r 2012 and 23408

Court of Punjab & Haryan ‘ﬁww\&
water extraction passed by National
Green Tribunal tn:H;iig‘,Ez gegi emission of dust in
the month of April, w@g%&:jﬁz@ﬂ@% 2016. This adversely

affected the progress of the project.

2/2008 whereby ground

That the construction at the project site was again hampered due to
orders dated 10.11.2016, 09.11.2017 and 18.12.2017 in Vardhaman
Kaushik vs Union of India & Ors. That due to the impact of the Goods

and Services Act, 2017 (herein referred to as “GST") which came into
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force after the effect of demonetisation in the last quarter of 2016, which

left long lasting effect on various real estate and development sector even
in 2019. It is a matter of fact that the respondent has to undergo huge
obstacle due to adverse effect of demonetisation and implementation of

GST.

That in the recent years, cnnstructiun activities in the real estate sector

was stayed due to ons t%s /han levied by various
H-A-. S w1

5 3
Cnurtszrihunaiszutharlties toic llution in Delhi-NCR region. It is

ce + e Eny mnment (Pollution and

ﬁ 5 > its notification dated

pertinent to mention, that

Control) Authority, NCRu[he

d the construction

£,
25.10.2019, bearing #o.| EPCA- 12,/291*1&-49 :
P'ﬁ[ to 6:00 AM) from

activities in NCR

26.10.2019 to 30.10. vide its notification

bearing no. R/2019/L-5 nverted the same into a

That the Hon'ble Ap E ﬁA’m its order dated
04.11.2019 passed i@-&_‘;ﬁ@(hy&ﬁ@.\ﬁﬂﬂﬂt 985 titled as

"MC Mehta vs. Union of India" has completely banned all construction

complete ban on 01.1

activities in Delhi-NCR which restriction was partly modified vide order
dated 09.12.2019 and were completely lifted by the Hon'ble Court vide
its order dated 14.02.2020.
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That due to the ban levied by the competent authorities, the migrant

labourers were forced to return to their native towns/states/villages
creating an acute shortage of labourers in the NCR Region. Even after
lifting of ban by the Hon'ble Court the construction activities could not

resume at full throttle due to such acute shortage.

22. That despite, such obstacles on the cnnsrrur:tmn activity in the real estate

......

23.

nof the project was due to
shall be excluded

Affairs, GOI vide noti :}g 'ing no:
that entire nation wH t hed Ve Ovi :
completed lockdown i ;:M p}r{qt an w{%]al period of 21 days
which started on 25.03.2020. Subsequently, the Ministry of Home Affairs
extended the lockdown from time to time and till date the same
continues in some or the other form to curb the pandemic. It is to be

noted that various state governments, including the Government of

Haryana have also imposed strict measures to prevent the pandemic
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295,
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including imposing curfew, lockdown, stopping all commercial activities,

stopping all construction activities. Pursuant to the issuance of advisory
by the GOI vide office memorandum dated 13.05.2020 regarding
extension of registrations of real estate projects under the provisions of
the Act of 2016 due to "Force Majeure”, the Authority has also extended

the registration and completion date by 6 months for all real estate

projects whose registration or, ¢

mennn date expired and or was
ERS

Sl

during the period from 1 , each and every activity

including the cons the state due to the
adverse effect of the ﬂ A ﬁ A

That despite after li@ @%@@&%Mdem was bound to
resume with the construction activity in a hybrid mode i.e., only with the
labours available within the region and nearby to the construction site.
And, due to such acute shortage of labour the project was deemed to be

delayed, due to above said circumstances which were neither in control

of the respondent nor complainant.
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27.

28.

29.

E.

30.

HARERA
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That, it is evident that the entire case of the complainant is nothing but a

web of lies, false and frivolous allegations made against the respondent.

They have not approached the Authority with clean hands and
suppressed the above stated facts and has raised this complaint under

reply upon baseless, vague, wrong grounds to mislead the Authority.

Hence, the present complaint underh_!‘?*ply is liable to be dismissed with

cost for wasting the precious time and resources of the Authority and

thus, is an utter abuse of he ' pr cess of law, and deserves to be
\ |
{

dismissed. _ _Sqf*;iﬁﬁg_;.\h .
’l"" .n“n*\i;,fu.si
Copies of all the relevant doma;m“ﬁ”-ave
b
record. Their authentieity is not ir -[--a :
1

m
decided on the basis "= hese undispu

and placed on
g the complaint can be

d documents and submission

made by the parties. 6:3\_, | l J }50
v‘\\ .-1 F h ":u"- ,.‘JT';- 'pf "4
Jurisdiction of the authuﬂtfw

The plea of the respuﬂﬁ& Ecl{ﬁnplaint on ground of
jurisdiction stands rejected. :'li‘gsa thority-obsenvesithat it has territorial
as well as subject ma 1:1]& clhjls*t? m present complaint
for the reasons given below.

E.1 Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for all
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purpose with offices situated in Gurugram. In the present case, the

project in question is situated within the planning area of Gurugram
district. Therefore, this authority has complete territorial jurisdiction to

deal with the present complaint.

E. 1l Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agre l;!l\EI'It for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11(4)(a)
Be responsible for all bl s, responsib lq; and functions under the

provisions of this Act the pales and reg ' atic s ‘made thereunder or to the

34(f) of the Act provides
the promoters, the allottee'a
rules and regulations made theFem

So, in view of the provisions of the Act quoted above, the authority has
A/ AN

complete jurisdiction to dEEidE t!he cumplaint regarding non-compliance
I l 1?1 I} el I D !

of obligations by the prnmnter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainants at a

later stage.

Further, the authority has no hitch in proceeding with the complaint and
to grant a relief of refund in the present matter in view of the judgement
passed by the Hon'ble Apex Court in Newtech Promoters and
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Developers Private Limited Vs State of U.P. and Ors.” SCC Online SC
1044 decided on 11.11.2021 and followed in M/s Sana Realtors
Private Limited & others V/s Union of India & others SLP (Civil) No.
13005 of 2020 decided on 12.05.2022 wherein it has been laid down as

under:

“86. From the scheme of the Act of which a detailed reference has been made
and taking note of power of adjudication delineated with the regulatory
authority and adjudicating officer, what ﬁna!{y culls out is that although the
Ar:t md.‘mtes ﬂie d.fmnf: expressfodx;tﬂm “refund’, ‘interest, ‘penalty’ and

of -_ ¢ 18 and 19 clearly manifests that

when it comes m refund of the a ,; , ane ’_- terest on the refund amount, or
d:recnng payment nf interest fo delayed delive nf possession, or penalty and
' : as the power to examine

ime, when it comes to
jgmand interest thereon
exclusively has, the

f Section 71 read
if the. nﬂ urﬁs én 12, 14, 18 and 19
other than compensation as eqvis@ed If exten ‘to the'adjudicating officer

as prayed that, in 0323 / mgy .Fem{ ﬁ ? ambit and scope of the

a question of seeking the’
under Sections 12, 14
power to determing
with Section 72 of thed

powers and functio qn‘j icating .rm'é?‘ ection 71 and that
would be against the L&Acq?ﬂl ”’ HJ

32. Hence, in view of the a &l@m;{gﬁpﬂﬁncement of the Hon'ble

Supreme Court in of ch Promoters and
Developers Private H ﬁﬁﬂm. and M/s Sana
Realtors Private LImffEd!&lq V/s ﬂ}'l pﬁana & others (supra),

the authority has the ]urlskﬂichun 0 en?rtam a cnmplamt seeking refund

of the amount and interest on the amount paid by him

F. Findings on the objections raised by the respondent:

F.I Objection regarding jurisdiction of authority w.r.t. buyer’s agreement
executed prior to coming into force of the Act.

Another contention of the respondent is that authority is deprived of the

jurisdiction to go into the interpretation of, or rights of the parties inter-
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se in accordance with the buyer's agreement executed between the

parties and no agreement for sale as referred to under the provisions of
the Act or the said rules has been executed inter se parties, The authority
is of the view that the Act nowhere provides, nor can be so construed,
that all previous agreements will be re-written after coming into force of
the Act. Therefore, the provisions of the Act, rules and agreement have to

be read and interpreted harmuniuusly. However, if the Act has provided

for dealing with certain - . provisions/situation in a

specific/particular manner, :'tuatmn will be dealt with in
accordance with the Act an i
of the Act and the *ﬁlQﬁﬂdns of the Act save the
provisions of the ag'r éﬁjeﬁf&en he l}qd

said contention has phelcl/lq\the‘llithma
Realtors Suburban | ll’sil voI u*

ent of Neelkamal
P 2737 of 2017)

which provides as unde; :'

119, Under the pmv sions

{ TN
possession would be ‘taunted > _d
agreement for sale entered {fito-by-the-promoter and the allottee prior

to its regfstran e ns of RERA, the
promoter is gfve letion of project
and declare the ot contem p.'ate

rewriting of contract rw Qhaﬂdrpurchaw ::md the promoter....
122. We have alread r}sshd-’thau{:béfe stated provisions of the

RERA are not retrospective in nature. They may to some extent be
having a retroactive or quasi retroactive effect but then on that
ground the validity of the provisions of RERA cannot be challenged.
The Parliament is competent enough to legislate law having
retrospective or retroactive effect. A law can be even framed to affect
subsisting / existing contractual rights between the parties in the
larger public interest. We do not have any doubt in our mind that the
RERA has been framed in the larger public interest after a thorough
study and discussion made at the highest level by the Standing
Committee and Select Committee, which submitted its detailed
reports.”
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33. Also, in appeal no. 173 of 2019 titled as Magic Eye Developer Pvt. Ltd.

34. The agreements are sacros

35.

Vs. Ishwer Singh Dahiya, in order dated 17.12.2019 the Haryana Real
Estate Appellate Tribunal has observed-

"34. Thus, keeping in view our aforesaid discussion, we are of the
considered apmmn that the pmwsfans of the Act are quasi retroactive to

delay in the offer/delivery of possession as per the terms and conditions
1€ Hpttee shall be entrt!ed to the

rate of compensation mentio r_,‘ he o greement for sale is liable to be

r,' £} -:J s
ignored.” r

nr the provisions which

have been abrogated by thefAct its .‘ hel ._ nted that the builder-
buyer agreements s er that there is no
scope left to the allot 1 s contained therein.
Therefore, the autho 131 tha ﬁﬁarges payable under
various heads shall be greed terms and conditions of

. tion that-the same are in accordance
with the plans/ R :g respective
departmenﬁfcumpeﬁ RR ontravention of any
other Act, rules, stamﬁ ns U issued thereunder and

B EIRAN

are not unreasunable or exorbi n nature.

the agreement subject to t €

F.Il Objection regarding force majeure conditions:

The respondent-promoter has raised the contention that the
construction of the project was delayed due to reasons beyond its control
such as delay in project due to lack of construction of 24-meter road by

the Government Authorities, stay on construction vide orders of NGT &
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36.

37.

38.

HARERA
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EPCA, implementation of GST and Covid-19 outbreak. The respondent

requested that the delay was due to uncertain circumstances which were

beyond its the control and same cannot be made liable for such delay.

The Authority is of considered view that the plea w.r.t delay in
construction of project due to its dependency on construction of 24
meter road is devoid of merits as the fact that such road is under

construction or is going to be censtrueted was already known to the

respondent-builder while leunehing__’the said project and it would have

been considered the same while gre;.rldmg date of completion of project.
h= _..I‘}‘:J'I
The respondent also centended that the pace of work at project site was
Fis 9 . U

hampered due stay on censtructlen wde erders of NGT & EPCA and
7 Temmmmw 0 O\ )

implementation of GS’LThe plea w. rt. ban on censtruetien vide orders of

NGT & EPCA is not tienalfle as the semehl'.ehelre ferhe‘l;erter period of time,

Moreover, the plea ttl:%r li:l‘:le genétre}:némln at E:rreéec; site was hampered

due to introduction of GST, it is observed that the due date of handing
VO I e o

over of project was 13.08.2017 and the GST was introduced on
= el A -1-"‘"

01.07.2017. therefore by that time the £re}en would have been
A TR ETYE

completed, but the seme was not done. It is a weI] settled principle that

A B s S i F

one cannot take edvantege of his own wrong and thus no leniency in this

| 1 71 1 A \
regard can be given to the respendent.7 A \k

As far as plea w.r.t. COVID-19 is concerned, lockdown due to outbreak of
such pandemic and shortage of labour on this account. The authority put
reliance judgment of Hon'ble Delhi High Court in case titled as M/s
Halliburton Offshore Services Inc. V/S Vedanta Ltd. & Anr. bearing no.
O.M.P (I) (Comm.) no. 88/ 2020 and lAs 3696-3697/2020 dated
29.05.2020 which has observed that-
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“69. The past non-performance of the Contractor cannot be condoned
due to the COVID-19 lockdown in March 2020 in India. The Contractor
was in breach since September 2019. Opportunities were given to the
Contractor to cure the same repeatedly. Despite the same, the
Contractor could not complete the Project. The outbreak of a pandemic
cannot be used as an excuse for non- performance of a contract for
which the deadlines were much before the outbreak itself."

In the present complaint also, the respondent was liable to complete the
construction of the project in question and handover the possession of

the said unit by 13.08.2017. The féspnndent is claiming benefit of
Gl
lockdown which came into effect on 23.03.2020 whereas the due date of
1 TR
handing over of possession was much prior to the event of outbreak of
N AT VO
Covid-19 pandemic. Therefore, the authority is of the view that outbreak

IS/ wom=m \E\
of a pandemic cannot be used as an excuse for non- performance of a
£ g I R
contract for which the deadlines were much before the outbreak itself
\PAr R 0§ RN RV
and for the said reason the said time period is not excluded while
\Co Ll § 1SS/

calculating the delay in handing over nssesslun‘
&t REVY,

. S——

Findings on relief sought by the complainants: P

| i{aﬁ:&hﬂt of Rs. 72,09,911/-

Direct the respundenﬂr sfund the afore
to complainants along with an interest as pqqur!ped by the authority
since the booking of the a rtm Jﬂ,ﬁj till JLJ. full and final realization, as the
respondent has violated or contravened the provisions of the act, rules or
regulations made thereunder or aforesaid application or agreement
dated 13.02.2014 and failed to complete the construction of the aforesaid
project and to handover the physical possession of the aforesaid
apartment / flat to the complainants within three years from the date of
aforesaid application as well as aforesaid apartment buyer’s agreement
dated 13.02.2014..
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39. The project detailed above was launched by the respondent as group

housing complex and predecessor-in-interest of the complainant was
allotted the subject unit vide allotment letter dated 29.03.2012 for a total
sale consideration of Rs. 69,63,841/-. It led to execution of apartment
buyer’s agreement between the them on 13.02.2014, detailing the terms
and conditions of allotment, total sale consideration of the allotted unit,
its dimensions, due date nf pnssessmn etc. The subject unit was

< h""’""’
endorsed in favour of the cumglainants vide memorandum of

understanding dated 13.02. 2014. As per agreement dated 13.02.2014, a
P M 2 PN
period of 36 months with a grace period uf 180 days from date of
! £ / L \;‘ =\
execution of agreement, for completion of the prn ect was allowed to the

i1 o i
respondent and that period has admlttedlyex ired on 05.08.2015. It has
\p'n \ 7l F-f > J
come on record that against the tutal sale consideration of Rs.
NGNS

69,63,841/- the complainants have paid a sum of Rs. 68,87,294 /- to the
NYE peEGYS”
respondent. Despite payment of more than 98.90% of total
W A TRTITe A

consideration, the resgﬂndent-builder has failed to handover the
R A B B W B4 B %A e

possession of the allotted unit and thus, the complainants-allottees
\Z7LJISL A\=ZIXAAIVI

wishes to withdraw from the project. Keeping in view the fact that the

allottees-complainants wish to withdraw from the project and are

demanding return of the amount received by the promoter in respect of

the unit with interest on failure of the promoter to complete or inability

to give possession of the unit in accordance with the terms of agreement
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for sale or duly completed by the date specified therein, the matter is

covered under section 18(1) of the Act of 2016.

The due date of possession as per agreement for sale as mentioned in the

table above js 13.08.2017. There is delay of 1 years 6 months 08 days on
the date of filing of the complaint ie. 21.02.2019. The occupation

certificate of the project where the unil; is situated has still not been

obtained by the respundent—pgnter Vide proceedings dated
Fasy ‘5.
06.01.2023, the respondent throu _E_l:i its counsel confirmed that the
ﬂ i
occupation certificate has g’et hot a li ed for as the construction work is
B s M N

still incomplete and it has recenﬂ}' been granted financial assistance
I27 wmunam AP\

under SWAMIH fund to complete the project. It was further submitted
imnl N L 1Z]

that as per t:melme ven under SWAMIH fund, the project would be

2\l i
completed by December 2023 l /y

Despite aforesaid c1rcumstances the cnmplainants during the course of
proceedings dated 06.01.2023, shuws thmr willingness to withdraw from
= AN P& S YAl
the project on the ground that there is delay of more than five years in

% It 1AM A M A
completing and handing over the possession of the allotted unit.

The authority is of the view that the allottees cannot be expected to wait
endlessly for taking possession of the allotted unit and for which they
have paid a considerable amount towards the sale consideration and as

observed by Hon’ble Supreme Court of India in Ireo Grace Realtech
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Pvt. Ltd. Vs. Abhishek Khanna & Ors., civil appeal no. 5785 of 2019,

decided on 11.01.2021: -

“ ... The occupation certificate is not available even as on date, which
clearly amounts to deficiency of service. The allottee cannot be made to
wait indefinitely for possession of the apartments allotted to them, nor
can they be bound to take the apartments in Phase 1 of the project......"

Further in the judgement of the Hon'ble Supreme Court of India in the

cases of Newtech Promoters and lpeve:‘upem Private Limited Vs State

Limited & other Vs Union o ({upra) observed as under:
25. The unqualified riglt of to & d referred Under
Section 18(1)(a) andSet (4) ependent on any

contingencies or stipula [ h It a) : the legislature
has consciously proyig isright of refund emand as an
unconditional absolute right to the allottee, if ter fails to give

possession of the ¢ time stipulated
under the terms of\l reeme gardless reseen events or
stay orders of the\Caurt/Tribunal, wi either way not
attributable to the allottee/home tﬁéfﬂmmat&r is under an

obligation to refund the amé w—. , w.!th interest at the rate

prescribed by th ensation in the

manner pmwdedH A‘H i%‘ if the allottee

does not wish to aw fro e F‘dj e shall be entitled for

interest for the Wﬂ? m ession at the rate

prescribed :.:7 I\ 71\ Tﬁ .-
The promoter is responsible for all obligations, responsibilities, and
functions under the provisions of the Act of 2016, or the rules and
regulations made thereunder or to the allottees as per agreement for sale

under section 11(4)(a). The promoter has failed to complete or unable to

give possession of the unit in accordance with the terms of agreement for
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sale or duly completed by the date specified therein. Accordingly, the

promoter is liable to the allottees, as they wish to withdraw from the
project, without prejudice to any other remedy available, to return the
amount received by him in respect of the unit with interest at such rate

as may be prescribed.

This is without prejudice to any other remedy available to the allottees
o G {
including compensation for g;hi hey. may file an application for
sl s

adjudging compensation with J' i atlng officer under sections 71

& 72 read with section 3 Q“S 'H; “i‘

K7 N
The authority hereby dire omot ?'n the amount received
by him i.e,, Rs. 68,8 zE gp' erést at,the" ate of 10.60% (the State
g
Bank of India highe % inal cost of lendii g rate (MCLR) applicable as
. | /&

on date +2%) as pre 'c., ner rui 15 Haryana Real Estate

/, o

¢

from the date of each

payment till the acmH R!;F:R Awithin the timelines
provided in rule 1

) \ P 'T
Directions of the Authnrity .D LJ C,/ [‘

Hence, the authority hereby passes this order and issue the following

(Regulation and Develo

directions under section 37 of the Act to ensure compliance of
obligations cast upon the promoters as per the functions entrusted to the
Authority under Section 34(f) of the Act of 2016:

i) The respondent /promoter is directed to refund the amount i.e. Rs.

68,87,294 /- received by him from the complainants along with
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iii)

Complaint stands di

File be consigned to

HARERA

interest at the rate of 10.60% p.a. as prescribed under rule 15 of the
Haryana Real Estate (Regulation and Development) Rules, 2017
from the date of each payment till the actual date of refund of the

amount.

A period of 90 days is given to the respondent to comply with the
directions given in this order and failing which legal consequences
would follow.

The respondent is further dlrected not to create any third-party
R Y

rights against the subject unit before full realization of paid-up
SRV

amount along with interest thereon to the complainants, and even if,
FAA LATIN. 2 N

any transfer is mlPated with Eespec’c to sub;\ect unit, the receivable
(P

shall be first utlllz‘ele:_d for clearing dues uf allottees-complainants.

V.\ -
(Vijay Kumar Goyal)
Member Member
Haryana Re , Gurugram

e Re :& :
GURUGRAM

Page 24 of 24



