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ORDER

1 This order shall dispose of both ihe complaints tilled as above lrlcd

betore this aulhority under sectron 31 ol thc Rcal listatc (llc8ulitror

,nd Developmen0 Ac! 2016 (hcrrLnait('r n'r'rrrrl rs Ilrc A(l I r'r(L

wrth rule 28 of the llarvrrrr Rcdl l*t.l' (llc8rrl rtro I if(l l)(\1'ir I f' ' L1

Rules, ZO17 [herertraltcr rclcr(tl .rs thc rLlct ) lor erol.ll]of o1 5'( rLLr I

I1f4l(al oI the Act whcrcin rt rs ifrer ,rIa l)rcscrrbcd lh'rI thc l)rr) noLr

shall be responsible tor all r!s oblrgations, rcsponsrbrlitlcs ird

BEToRE rHE BARYAllrlEtl ii:tltnr'"u',oto 
*'

| 2.0r.202J

CORAM:



Cohpla'nr no lclT or2ozl rtrd azlzof 202

auncrions to the a)lottees as per the agr.ement tor sale exccuted intrr

se between Parties.

2 That the complaint bcarin8 ia 423212021 hr\ b"ri I l'(l ll I rt

promoter rn'Form CRA' {)n 27.10202I Jgirnsl (h' rLlortcc\ \'tl( Lir r

dr.ection irom thc authority rgainsL lhc nllottccs lo l rk' Llr'

possession of the sard commcrcLal spacc whrch is rcadv 'rnd rn rhc st 't'
of berng occupied after the complenof of thc (qur!itc lonnallllr\ bv

lhe respondent includrn8 payment of ihc outstandrng dues along w'th

interestaspersectionl9(6)and (7)olthcActol 2016'Ihcrcplvol(hc

said complaint has been filed by the allottees of 0ll'04 201 I

3 Since common question ot lacts are ifvolved in thc Jhrv' nr'rL ('frrl

complaints and ude ordcr (lrt'd 07042021 rh' r{)frl) rLrrr "l
4232l2OU, was taggcd with th' nutr'r b'rrrIg rt) :'517 rr ')Lrrl

accordingly the same are belng disposcd ofby this srnglc ord'r 'llr'

particulars of lead casc CR/2517l2021 Ca\e tit!cd is Surender lvlalik

and Dimple Malik v/s Enaar MGt Land l'td'

A. Proiectand unlt r€lat€d details

4 Thatthe particularsofthe pro)ect, the det,rls olthc sale 
'onsrdcraliof'

the amount paid by the complarnanls/allo!tt''\' rh' drt' ol l'roPo\'(l

handing over thc possessron, dclav Pc od, il 'rnr. 
irt bcroB grv'f I I r'

Sr'

P!a7a .r tlnrcrald l! Ll\
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S-eunuenltu,t

plr 11 .2sl,o 2021rrrl'lr/ol.'0, r

2 Total area of the P.oiect

10 0f 2009 datcd 21.05.2009

2005.2019

4.

Lrcensee l'ogr(' l)cvrl'fcA Pvl l'l(l J rl ll
orh'r\

Arpa for whrch h.cnre was t0l'?ll2rcr'_
sranted 

L

Registered/not.eBhtered

2605.2417

lanncxur. R1, Pagc 24 otrcP )rl
6. Applied for occupahon certilicate

occupation .ertiticate g.antcd on 08 01 2018

lanncxur' R2' Pas' 25 otrcrlv

0 Provislonal allotmcnt lett.r

Area ofthe unit (suPer areal

Date ot execution ol buyer's

hLnt I

rlt

U, ir

10

ll.

t2
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GURUGRAIM
Cmpld'irno 2517or2021 rnd

(.t0

"th")

lrl

(') 1hc Atl Ltt(:) nlt!\ | 't
understa ls tlul n| Ctr l)nrl
sholl be 4Lttled k, r groce

period o[ one hun.lred o l-
Men|t (120) dlv\ oter d d

27.tt,2416

Dorti.uto.tY le.ilierl her( in'
dhove tn ntb.tuuse tolttl nl

oh toi ni ng nc. e sso' ! o PP rov ! t\
ia resPect ol the Coddcrltul

Due date ofPostession13
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FacLs ofth€ comPlalni

The complainants have nade the followrng subrisqons rn lh'

r. That in the year 2014, thc conrplajnants 
'ame 

a"oss the lfolc( t

"EMERALD PI.AZA. at IiMliRAl'D llll!'S (h'rcLnLtt(rrcicrr't! l(r

as commcrcial Prol.cl l. bo IB (Lov'LoIc{l h\ rh' r( \|Lr rtll :

company, srtuated at scctor 65, Gurugranl'

I .ompla0rnu ?5 r? d rO2l 3nd 4?lz d ltr'z

Total amount Paid bY the

cooplainants as per statemcnt oi
account dated 27.08 2021 at PaBc

95 ofreply

Rs.10,88,lBI /

JNotc: Thc comnl

paymcnt ot Rs 9,96,t

to the resPor
.espondetrt denic.
payment itr cash.

attached bY the co

'**1",,y"*1
29.01.2018

lanncrrrc 13. PrAc a6

The complainanl\/allollles 0a'022019

expressed therr inabilitY t0 Lrk€

nnssessron ol the unrt vrdc cmJri

da@d

16

\7
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Compla nr no 2sl7 or20?r and 42 rl0r202 L

ii. 1he respondcnt conrp.rny l),tl i(Lvcr(r!ed llrr'l)rt)l'(r

exlremely stellar manner hy .cprcs.ntin! lhal thc conrnr'rrLl

project would offers spacious and skilllullv dcsrgnc( ft't'rl shoIs

commercial spaces and otfic. spacc' liirrh'rnrorc !1 $ !s

represented that the project shall be well cquippcd wrth rll rhc

amenities to facilitate the needs ol the office peoplc 'lhat thc

complainants had alrcady invcsted rn rhc rc$dentral proie't o( thc

respondent, Emcrrld Hills, stuated.rt Colt'nrrrq lixrcfsion lroid

sector 65, Gurugrrnr and hcnc. lhc conrnrcr(rr fror(1r r !s

proiected as a vrable optrof on rc(ount or rr\ 'lo\' 'r( 
rrr r! r| Llrt

residential project. Lured in bv thc :dvcrtiscnrcn( ril th'

comnercial proiect made bv the respondent companv' th'

complarnants apProached the r'spondcnl conrp'ny tr) lu11h'r

inquire about the commercial proje't Ior th' Prrrposc ol

purchasing a retailspace in it

iii The officials ollhe resPondcnt company rcPrcscnt'd an cxtrcnr'lr_

rosy picturc oI thc Prolcct to thc 
'onrPl'rnJfLs 

rn(l I'rcnrrnal I ''rr'
that they would be Sivcn thc posseseon ol rhr 1'l r I sl) r(r' I Lr I rl

thr.ry (301 months lronr thc date ol cx'cu1r'n ol rhc burl'1c hr!c

agreement and lurthermorc the rcsl)ondcnt shall 'rlso hc cnl llr(l

to a grace period of 120 days' That lurcd rn by thc pronrrs's rf(l

assurances made by the otTicrrls oI thc ('spond(.n (onrprr) tll'

complainants agreed to purchasc a rct'rl spacc (hcrcif.'ll'r

relerred to as "retail uni("1 bearin8 unrt no' llPS S[ 0 ] I

admeasuring in aggregare aPProxrnratclv i supcrarea ol :ll20L



sq. ft. at the rate of Rs. 7500 pcr sq. ft. amountrng lo a basrc s.lo

consideration oi INR 24,90,075/- and car parkinB (:harges @ Rs

4,00,000/ aggregatjns to Rs 2a,6238819/ .s tot. srl.

rv. That in the year 2009, thc conrPlarn.nl\ hid .onr r. ,x\ !

residential proJect of thc rcspondent nam.ly tinnnakl IiiLl\' 1,,

Sector 65, Gurugram. l hat thc complainnrrts rnvcslcd in tho sr d

project for a 3bhk floor and executcd a buildcr bt)r.r asrcc n.fL

("BBA") dated 28.12 2009. That the poss.ssion or thc floor wis

promised by the respond€nt within 30 months ir.m the daLc ol

executron BBA along with a gra.e Period of I20 davr. lnt.iSucd b!

the idea ot a commer.ral proicct bcrnE burl rn cbsc I J(ILr\ ol tlt.

resrdential projecl and tr!rsnng thr l)ronrisc\ ol rh. .\|ri rrlt rr rrl

getting the possesslon ol thc l.s cntiri lloor rn lh( strl)!Lrt'rl

time, the complains decided to invest rn thc conrnrcrcjal prol'ct

v. Subsequently, on 24.03.2014, the complarn,lnts paid Rs' 2.50,000/

as the booking amount towards th. l)ur.h.sc ol th. un I rr Llr'

comn€rc,al proiect. That a sum oilNR 9,96,030/ waspaidrncr\h

to one of the representanves ot the rcsponden: in ordcr to

confirm the deal. Ihat it is pcrtincnt to mcnucn that h'lorc

signing the rctail spi.c l)uy(r's illrr(rre r1 Ilr' r'\rrLr rL L rr

company assured thc conrplalfirrls lhxr th. cof\rru'rkrr 'r Liit

commercial p.oject would b. ar rn cx(rch1cly lisr f,r" {i 1lr'rr

there is no delay rn handrng ovcr thc posscssion 'that on

27 05.2014, rhe retail space buyer's aE.ccmcnt oI th' un I \!r\

Conrpla fl fo 2sl7or202l d1212.ll0ll



*HARERA
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executed between the .espondent conrpany, thc (olrpla,n/ rl\ ,,n(i

active promoters pnvatc Imrtcd IConlrmrng l)r(y]. ln tcnns ol

the RS8A, the possession oi thc unit had to bc ollcrcd to lh.

complainants by or belore 27.10.2016, or 2 /.01.2417, ri J nonths

grace perjod was jncluded. liurther. as pcr thc tcrnrs of thc RsllA

the total considerat,on of lhe unit was 26,62,388.19/'.

vi. That subsequent to signing ot thc RSIlA lhe conrp ainanr\ nrid.

two payments through nct b.nkLnS (lil.(1 ll) i)5 2tll I ,r rrl

19.08.2014 tor a suni ot INR 5,lll.(100/ Jn(l lls l',ll.t,,l
respectively. However, it rs pcrtrncnl lo nlcnlron thi( tr.
consiruction ol the project was .xtfenrcLy slov/. rrhr.lr !!r\
contrary to the promrses thc respondenL conrprfl/ nrrl. lo Llr,

complainants at rhe time otsrgnrng the RSII^

vii That since the commcrcial Proiect was also laggrng bchrnd tho

complainants sought clariticatron for thc slow pa.c(l constr ur t oI

to whrch the officials ol lhc respondcnt .onrP.rny rssur.d t!r.

.omplainants that thcy h.rd no rlrrson to wi) Jy rr.L Lh. Irx\1\\r,'rl

would bc provided on rhe pronrrscd (L|LC lhrt \rrrt rrL

complainants had paid more than 75'Z' oI thc .o:l ti)w,trds tl].

unrt and the res,dential proJect ol th. rcspondcnt was nlso lJr

beyond the possession datc thc .onrl)l.rrn,rfl\ \rr rIc(L n rt rrl

payments and demanded for trmcly posscss on

viii. That the respondent vide leiter datcd 2901 2018 oftered thc

possessjon of the unit to thc complarnants rnd Iurth.r dcnrr d.d

cutr,prdinr nu 2r] 7 rf202 r d 4212,1r !r,

tor an rmounr ot R,. 22,r.l.r.tll. ,'\ lhc ..lrl, rac 'r 
.'1'n.r''r 'i,r
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clearance of the dues towards the unit from the complainants' to

be paid by 2802.20lU That it rs impcratrv' to nrcrtron rhrt thc

possession of thc unrt w:rs bcing ollcd rltcr I dc ry o! !rrr(i\r

one (11 year. l hat on thc olhcr hind th' r'srd'rrrrr lloot rll 'r 
I 1'

complarnants had bought ni thc respon(l'ft s I osr(l:rr il I Lil't L

was nowhere near complenon and thc rcsPondcn( rn Jul)- 20ltr

asked the complainants to either opt tor a rcfund or chos! Jnv

otherunrtinsomeothe.r€srdentialprcjcctol thcrcslond'tL

ix. That on account of the u.professionaland ufcthrcal (onduLl ol lh(

respondeni company, the entire purposc oI buyrng ihc rctail un't

was defeated and the dreams, plans and tulure planning ol llrc

complainants werc all putrn icop'rd\' TharrnO(r'b'r 20lrl Llrr

respondent intonncd th. L'nrf rLfrrls (lr'rl th' (or\L '1r!' 'r

the.esrdent,al projcct has bcen r'sumcd rnd tho 
"slrrnd'rL 

r\

willing to offer the possessron at the earlicst rfd th' (o rrrlrrrr! 'l\
should abide by the paymcnt schcdulc,'lh:r on r('oufl ol \ ilr

discrepancies that were d,splaved by !hc rcsPondcrr(' (hc lrrnf' rl

management of the complainants was hrghlv rmpactcd l-hat sjn'c

at the time the complainanls' necd ior a hous' u'as far grcrl'r

than tbe retail trnil thc complainants contrnucd to nr'rkc Pxvnrcnr\

towards the residcntral noor

x. That the complainants vidc c nr'rr (lrtcd illl022(ll,) '\|rr\\'Ll
their inability to take possessron ol thc ufrt' duc k' t1" t111v trtl

subsequently requestcd the respondcnt (o adiust thc amounr pird

to them Illl date towards the l)av cnt nl 'nslnlnr'nr 01 thr

conr0la nt ro 2517 ol202l afd 4212 or202l
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residential floor. That thc rcqucst ot rhc conrplirnants $,rr

oulrighdy de.ied wrtbout consrdcnng the mcnts oi hjs rppr,rl

That the complainants subsequently wrolc n.rny cfr.rr s (lrtr(l

70 04 2019, 12042019, 1304.2019 aid 25.04.2019, rcquc(, rg

for the cancellation ofhis unit at the conrmercial ,rcject af(l if
turn adjusting the payments made by lhern (owards lhc

residential protcct. I-hat all thc rcqr.sts ol th. .or rplrififL\ I 'l

on the dealears of the rcst)ondeDr. rs th.v rcnrr r,\1.!d,,f,,,i,1 LLr

8et rhe remaining rnrouht froin 1[r .on]p r f,r rL\ lt)i |,frri ' I r

the sale olrhe rerail unit. lh,rt dcsprtc thc rcpc.rtcd Icttu.\t\ o rl,r

compla,nants to wrthdraw from the retail unit ih lhc (o rnr.r.,rl

projecr of the respondent, the respondent has lailcd to tnkc r)1.

ofthesameand continues to make rllegrtinlatc dcnr.nds olnron cs

from the complainants with excessrve anrounts ol interesr bcrnE

incurred on the outstanding amount of the rctarl unrt.

xr. Thus, till datc, thc conlplarna.!s h.rvc pxrd lts 20.22 :185/ Li' I i.Lr

of the retarl unrLat Lhc(ofrnr.r(r,rl prot.(t'lIit Ir,' .\ i,, Lll rr

company had to delivcr ihc posscsslon ol th: rn,t l)\ ,)L

beforcz].10.2016, ot 2?.01.2017, it the gracc pcriod is lfLl!(1.,1

Howeve., the possession was olfcrcd aftcr almost I ycJr lronr $I
promised date ofpossession,.rnd lhc conrfliinanc wcrc no$ '.r.
in the position to afford the unit. Thus, x rs promrncrrtly clcir lronr

the iace of it, that the respondent conrpany. srnce thc !cry

beginning has been dcficicnt rn th. s.rvrccs p rvidcd to tr.
complainants and now rs nor rcrdy to.r(Pl lh. wlrlr(lr.rtr rl 1,1
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Co npla, n 
'o 

2517o

the complainants from the.etail unit.'l'hat the complainants ev, n

jssued a legal noticc datcd l5 09.2020 to th. rcst)of(lrf1

company, .equestrng thcm to r0fund thcrr NotLcs il{)nil r\ I I

.ompensation tor Lhc d. ry Lrr lx)\\r'\\ro I I ti$,\. L ,

respondent company chosc ro rgtrorc tlrc s.rfrc

xrii. ThaI the complarnanrs are sufierrnB lrom Srave mental aSony io(l

financial hardship due ro the illegal uncthical and unprol.ssroDil

acts oi the resPondent company. ll s l)..rusc ol llr. {l.r ( t rr

services and unfair trade pracnccs rhrt thc comPLarn.rnts .r'.

being chealed oi their hard'earned nroncy rnvested rn Ihc .cl,rrl

unil, for whrch Ihey have Paid a huge amounl

Reliefsought by the comPlainants:

Thc complarnants have sought lbllowrn! rcli.t(s)

(i) Direct the respondent to rettrnd thc cnLrtr rnro!rr {)l ll'
20,22,385/- along wjth prescnbcd ratc oirntcrcst.

7. On the date of hearin& the autho.ity explaincd to thc rcspondcnt/

promoter about the contraventions as allcgcd to havc bicn conrnrrrtNl

in relarion to section 11(4) (al of the act to plead Suiltv or no( to plrrd

guilty.

Reply by the r€spondent

The respondent has cont.stc(1rhr.onr1)l.r l o n t h . l o l l { ) \ r f r ! ! r i r 
' 

( l \

i. lhat the complainants hrvc 80t no Lo(us \r)rrl

tolile thepresentcomplarnt.'lhc prcscnr conplaint rs biscd or 'r l

e..oneous interpretation ot (h. prcvisrons ol th' r(t as !v0 I J\ ''f
incorrect unde.sranding of the tcrnrs and condirionri ol th' l)ulrr \

C

6

D
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agreement dated 27.05.20t4, as shnlL l)c cvrdcnt imn r,.
submissions made jn thc iollowrng prr.ts ol lhc prcscnr rcPl-v_ IhiL

the complainants are estopped by their own ,rcts. cond!.t

acquiescence, laches, omissrons ctc ln, i hIfg thc Prcsrrr

That the complarnants are not an allottce" but an investor who

have booked the unit lr questjon as a sp.culative nvestmcnl in

order to carn rcntal rnconre/proIt lrofr r1\ r.sJ. l r. I I L r l

question has been bookcd by tlr. .onrP i fi rt\ ,rs r \l).lrlrLr\L'

investm€nt and not for th€ Purposc ol scll 
'rsc

That the complarnants had approached thc respondenr sonrctrfrc

rn the year 2014 for purchasc of an rndcp.fd'n uf I rrr rs

upcoming r€sid€nrial project 'emerald plaTa' ar th' cmci'l'1

estate, sector 65, Curgaon (hcrcinafter "the prolecfl' l1 rs

submitted that prior to approaching rcspofdcnt, thc.omPlirnrll\

had conducted cxtensivc rnd rndcPcfdtft c rq( I csr'llrr(lLf!tlr(

project and it was only.rftcr th. conrPlirnrfts \!(r' llll) \'r1r! u

with .egard Io a1l aspccts ol the Prol..t in. odLng lrLrr fot I ri t'tl

to the capacity ot respon(lent to undcrtak. dcvclopnr'rt o1 thr

same, that the complainants took an indc!cndcnt and rnlornrc(l

decision to purchase the unrt, un influcn(cd rn rnv rnrnnor l)! rh'

That thereafter the complainants vide applicatrcn iorn ditcd

24.03.2014 applied to respondcnt for prcvreonal allotnrc't ol r

unit in the proicct 'lhc conrpl.rnrnts. Ln l'rrr';uin" lil Ir1'
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aforesaid application form, were allotted an independent un'I

bearing no EPS SF-011, in Ihe prolect vrdc provisional allotnrcnt

letter dated 15 04.2014. lluyc.s xgrccnrcnt $xs o\c( 1.,1

between the comPlainafls rn(l thL' rcsPont cnl orr 2? l) , llrl l

That it is submittcd that thc comPlainants had pcrsistcnl ) r rd

.egularly delaulted in rem(trtrcc olins(nllnr.nrs on Irnr. lhrL s

pertinenl to mentron thal clausc l{l of thc buycrs a8(r l.nl

provides that compensation for rny dcl.y rn dclv.r) or

possession shall only be given to su.h allotrces who arc not rr

default of Iheir obliSations envisa8ed Lrndcr the .rBrecmcnt . d

who have not defaulted in payment of rnstalments as pcr (l]c

payment plan incorporatcd rn thc rgrccnr.rl In rr\' t'r (l'' r!

caused duc to non rc.crpt ol o((opitrof tcrlrl .rl. (. ri )l'L rirl

ce.tificate or any other pc.m ssroD/sanctLo r lionr lhc cofr!rr'fL

authorities, no compensation or rnv othcr amourlr shrl hc

payable to the allottees. As delinc.l.d h'r'rnibov' I rr

complainants, havrng defaultcd rn tlnrclv rcmrltancc ol thc

instalments, were notentitled to anycompensation )r anv anrounl

towa.ds interest as an indemnification tor dclay, rf rnv undcr thc

That it is respeclfully submitt.d thrr lhc I ghts rfd ohIB ]1ro r! I'

complainants and thc rcsPond.rl rr. .or1|l't'l! I r(l 'trr r'\

determined by thc .ovcnanrs incorpof.rtc(l rn th' hor' \

agreement, which continue to bc bindrng upon lhe lrrtlcs Ihc l trr

with tull fo..e and effect lr is submrttcd. thrr irs Per (l'rus' I h ol

comph nr no 2517 or 202r rfd.2 i2 or202l
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the buyer's agrecmcnt provrdcs that subt.ci to thc rllortccs

havrng complied with all the terms and conditions of (hc

aBreement, and not being rn dcf.rulL of th. srfro, Posscssron ol rh.

unit would be handed ove. wrthLn 30 mofths Plus I i( c r)cr orl ol

120 days, irom the date olexecution ot thc buycr's allreement lt rs

fu.ther provided in thc buyer's agrecnr.nt thal (irnc pc.od lor

debvery olpossessron shalL stafd.xL.nd.l of lhr o.(u r'ft.1r

delay for rersons bcyond Ilre l)o!!cr ,rrr(1 (r"'r'ril I LlrL

respondent. Furthermor., rt is Qrcgo cally c\pr1'!s.d rr ( I \.
15(b)(vil thatin the eventoiany (lcLrult ordcl.'y I PJ!'nr.rl ol

instalments as p€r the schedule ol paymctrts rncorl,orntc.l in th.

buyer's agreement, the time for dclrvcry ol Post0s iror shill rl\rl

stand extended.'the complainants arc ftrllv awarc.l lhc lrc( Lh.rl

they are not entitled to any compensation .r relund on accortt o

rhe defauhs in terms of the huycls agrcenrcnt and havc irLca lh'

present complaint lo harrss lIc r.sl)o](lcft,rrrl (r)rfi' rr

respondent to surrcndci to th.rr r .gr rLL fr'r rtl\ I r\ \ LI rr iLl

thal the filing of the present conrplainr is noth n8 l)!t i I rhun'tir

the process oflaw.

vii. That it is reiterated that clausc l8 of thc buv.rs rsr"n(ft
furthe. provides that in case oldclxv cruscd due to rof rc('rpt ol

occupation certificate, completron certrtrcatc rr anv orhcr

pe.mission/sanction from thc compctcnt ar thorrtrcs, no

comp.nsation orany olhcr(onrPcrs. ron\hrll l)' |[! rl)l' r1r tlrL'

allottees It s respcctt!lly suhlnrttcd lh.rL thc lrrn' LJk' r Lr\ I rr
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ao pi, r o 2!r7L,] 202L ri(l,r212o :Lr.',i

statutory authorities in granting thc occuPatron certrlc.rt. rtr

respect of the pro)ect needs ro bc cxcludcd rn de..rmrnrng thc

time period utrlised ior imtlcnrcnt.rtron ol Lhc P()jc(r 'l'h,,1 llrt

.espond€nt complctcd constru(lrof ol thL' unrt/lo!r' .rrrti rrr.,tl1

an application for issuancc ot lhc occ!Patron 1ri,.Jt.,'f
22.OSZO77 to the concerned statutory aulhorrty for 8r.rft ol

occupation certifjcate in respect ot th. Proic.t in ,lucstron 'lh.

occupation cerlificate was thcrealtcr gnrntcd by thc conc.n]cd

statutory authority on 8rh of January 2018 1t is rcsp..llully

submitted Ihat the grant ol oc.upation ccrnhcatc ls lh.

prcrogative ot the coIcerncd st.rltLtory i(llrr)r t! ,rr(l L]rL'

respondent docs not c!cr.rs. xnl .ontrol or rfrlLr"f'r'ri\' Ir'

same. Therefore, trnrc pernxl Lrt lrTci by lh. () r(( r r.d \(,rlu1| \

authority in granting the o.cupauon ccrtiticatc to thc rcspondrnt

is necessarily required to be excluded froln conrPutatior ol t rn'

penod urilized ror rmplemenldr,on nlt\" lr"l .r

That upon receipt of the occupatron ccrrltrc,tc, Potsessron ol thc

unit was offered to the complainants vidc the letter ol oft.r ol

possess,on letter dated 29.01.2018 The conrplainarLts werc cnll.d

upon to remit balan.c Paymcnt inclLrdrnB (lcllycd frvnrrr'r

charges and to comPlctc th. nc( (\sJrv l.! rrrrlrt c\/(In t rrrr rr I '

necessary for handovcr oI thc un{ rn qucstron h rh' 1 llos 
'\ '

the complainants rntcntionally re[r.]rned trom comPletrng tlrc I

dut,es and obligations as enumeratcd in th0 buvcr s agrccnrcnl
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That the complainants willlully refr:iined trom obl.rrnrtrS

possession of the unir in qucsriof. lt rs subnir.t0d tll.rl thr

complainants did not/do nol havc ndc(l!.rlc lrrl(l\ ld r.nr I Llr.

balance payments requrs'te for obtaining posscss,cn rn te irs o

the buyeis agreement and conscqucnlly in ord.r to nccdlc\s t
linger on the matter, thc compLainxnts h.'!c prct.rrcd th. rnsl,f1

complainr in order to neeilcssly l)1,'.knrirL .'nd v.\ Llr('

respondent. Thcrcf(,re the.e rs fo .(lu ty L,r lrrour ,)r L r,'

It needs to be hrghlghtcd that an amount ol Rs 35,64 7ll7l wrs

due and payable by the comPlainanls ,rs on 270112021 'lhr

complainants havc intentionally r.haine(l lron' rcfrr(l Ds tlrc

aforesaid amount to the respondent lt is submtted thit tr.
complainants have conscioudy defaulted in their obl'gations rs

enumerated in thc buyer's agrccmcnt lhc conrP irih.rnts .Jf rol

be permittcd to takc advan(nBc ot thc I o\r, *n) rl\ 'lh. rrr'1.r rt

complaint constitutes d Eross nrisrr\. ol Ptuc.s\ rrr I N!

That without admitting or.icknowlcdg ng rn any mann$ lhc t LrLr h

or correctness oI the frivolous rllegitrons Lc!cllcd by (lr!

complainants and without prcjudicc to lhc .onlcntLons o (h.

respondent, it is submirted that the all.8cd inrer.5l lr volouslv

and ialsely sought by the complarnants wrs to h..on\rrucd ior

the alleged delay rn delivery olpossesslon It rs Pe-trncnL to rotr

thai an oiTcr tor posscssroo drrks (crnr ritrof oi Lhc pcforl or

dclay, tany.1'hccotrrplirrrrfls,,rrfotcrtrll.il lrir0r1L.(L Llr.rr I r'



alleged period of delay continucd cvcn aftcr reccil)t ot oftc. lor

possession The complainanrs havc consciously and malr.ror !lv

refrained trom oburnrng possr\s,,r oi lh. rfrr | ,t,.sr,,,f

Consequently, thc complarn!nrs dc lixhlc l.r 
'hc 

.i),,nrlrc 
'(, 

\

including holding charges, as enLrnrcrrtcd rn th. l)rye s

agreement, for not obraininS posscssron

That it needs to be hishlishlcd rhll th. r(spond.rt h.s t)i (l rf
amount of Rs. 62,026/- on accolnt ol antl prclitLng lo thc

complalnants. The aloresaid amounts havc hecn ac.ePted by lhc

complainants in full and iinal satistirctron of thcir all.rcd

grievances. The ,nstant complain( is iothrfg but a 81)\s nr,\r,\. ol

process ollaw. Without prcltldi.. to the r S rls r)l Lh. 1\ln)r(1, rrL

delayed interest rf any hrs ro ..)l.ulatc.l orl]' ,,f rrr,' rfr,)1, rr\

deposited by the allottees/complajnants towarls rhc t).'sr.

pr,ncrple amount of the unit in quesnon and no( or .ny rnroo rl

credited by the respondcnt, or any Pnr'frcnL rr(Lc l)! 1l)r

allottees/complainants towards delaycd Prynrcnt chargcs ((lr)(l

or any taxes/stalutory payments etc. That wilhoul admrttrng or

acknowledsine the truth or legalrty ol lhc alleg.rtrons advan((l bv

the complarnants and wrthout Irc)uircc to I rc ( of r.f tror \ ol I rL

respondent, rt rs rcst,cctlully nrl)rrrllrtl thJt I r( l)ro\'\ rr r\, L L

act are not ret.osPcciivc rn narurc lh. Prov sn)ns ol tlr. ,\r1

cannot undo or modrry rhe terms ol an agrcDcnr (l( lv .\e( ulul

p.ior to comrng into eflect ol ihc Act It rs llrth(]r';ubnrrtrcd th,rl

merely because the Act app|es to ongo rrg Pr)lcLl\ whr.h I (

Co'nD r',L m 25 rl
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registered wilh the authority, thc Act.annot br sard to l)c

operat,ng retrospectively. the p.ovrsrons of thc Act rclicd upon by

the complainants for seekrng intcrcst cannol bc raLl:d rn ro.),(1 rr

de.ogation and ignorance ol thc ptuvisrons ot thc bu)'crs

agreement. The interest js compensatory rn nature and cannot be

granted in de.ogation and ignorancc ol thc provisbns ol thc

It is further subnrr(led that thc r rlc c\t lor tlre nll.!.tl ( .,rr

demanded by the complainants is bcyond thc scopc ol thc l)tr!.r \

agreemeDt. The complainants cannot dcnrrn.l anv rnlff.st or

compensation beyond the te ns xnd condr(rofs rn.orpor,rt(r rr

the buyer's agreement.

Tha! without preiudice to thc contentrons of the rcrpondent rt rs

submirted that the allegations ot th. comPlainants thar poss.ss on

was to be Eiven by 27 l0 2016 or lasdv bv 27 0 I 2017 Jr' \!rtif !
malafide and result ol xftrrthouBht if vr.\! r)r rhc rt1 rrrL I rt

complainants had consciously rnd volunt.r l! rir.rtl. \LL

paymenls to respondentev.nalter27.01 2017'lhc conrPlrrnr'1s

have wantonly and necdlessly lcveled lalsc detanrxtorv ind

vexatious allegations aBainst thc resl)ondeDr

That since the complainants wcrc not lonlrconrrng wrtlr trr

outstanding amounts, the rcsPondent was .onstrarned to issuc thc

final notice dated 20.062019 ro thcm.'lhc rcspondcfr hrd

categorically not ti.d th. (otrrPl.rifnfts 1lr r1 lh'v hr{l (l'1rL lLLl I I

remittancc oI thc anrornts du. !rd !r\rl)l' b! llrt rr I | '
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Complarnr no 2Sl7 of2O2l iDd t232or2O2L

furth€r conveyed by the respondcnt to thc complainants th.rt rn

the event ol farlurc to rcnrt thc anroufrs frcfrronrl I rlr. \,,l
notice, the rcspondcnt woul(1 bc conslIiDcd L. ..rf..] Lrr

provisionalallotmentollh.unll I qLrcstrof rssr rd rn th.r ,L!('Li

That upon receipt of thc alorcsard folLcc rsiucd l)y th.

respondent, the complarnants aPproached !hc r.sPondc rt

requ€shng it to not give elfcct to thc sxl(l nolrc. rnd lurlh.r

promised the respondenl that thcy woukl renr I lhe r.nlrrf fg

instalmeDts on time The comPlainants lurthcr prorised th.rt thcy

would not stake any cla)m against thc rcspondcnt on .cco!nt ol

delay, if any. lhe respondent drd no( hxv. .rfy ft."on to \r \lIr L

the bona fide of th. comPlalrirrrs i rd .or\.(lt,.rL ) (1.\r\Lll r L

cancellanon of the provrsional allotmcnt issucd rn th.rr livori 1

needs ro be taken into rcckoninB lh.rt th. rc,Pond.fl I r\

refrained from cancellat,on ol thc allotment issurd rl l.vour ot 1lr.

complainants relying upon their dclrbcrdtc |cprcsirrlitro '\
Thereiore, the instant comPlaint is barrcd bv cstoppcl

That I needs to be hiShlighted that the resl)ondcnt h.rd Ls$Lc(l ,r

lette. dated 01.10.2019 remindrnB thc.omPl.rnafrs I' (in''

Iorward and obtarn Posscssron of th. t ril r{lrL.sl ii I 1!1tr1 \r'r

the complainAnts consclotsl! .rf(l \!r lu ll n lr'r f'rl rr.rrl

obraining possession ol thc unr( in qiicsLion. rqorcov.r rl''

complainants have mahciously conccalcd 'll rh' rcLcli l

documents from thrs hon'ble oificc. rhcr. is no.qurtv in lrvor 
'1



lurisdiction

the complainants. The instant complain! constitutes , gross

misuse ofprocess of law.

That it is submitted that several allot!ces h.rd dcln!l!cd rn lrnrr lr"

remittance of payment oi jnstalments whrch was an csscnl].r1.

crucial and an indispensable requirenrcnl lbr con:eptua iTalron

and developmcnt ol thc projccL in (lucsti,)n li,(h.,rrr) .. tr1,.,r

the p.oposed allottccs dclault lf lh.i. piyn,.fr\ r\ prr { r.rlL l,'

agreed upon, the farlure has a cascx(l,ng cllcct,)n rlrc ot)c .'L (if\

and the cost lor proper execution or (hc proiccl t.ki\.\
exponentially whereas enormous busrncss losscs bclill !por ([r

respondent. The respondent, despitc dcf.'ult ol s.!crrl illollL\'\

has diligently and earnestly pursucd lhc dcvcloprl)ctrt ol tlr!
project in question and has constructcd thc Prolcc( in qucslio,, r\

expeditiously as possible.

That it rs submirted that all lhc dcmrnds thrt hrvc ll'.f Irn ti ]\

the respondent aro strrctly in J.cor(l,rf.. trrlh t rt l. ri' ,(

conditions of the buyers agreerrcnl duly cxccul.d dnd rBrcr(l t,l

between the parties there is no default or lipsc on lhc p.'n ol lh.

respondent lt is evident f,rom the cntirc sequcnco .1 cvcnls. Llrrl

no illegality can be attributed to lhc rcspondcfr rhc Jll.lJtor\
levelled by the complainants arc totally b.rscless. Ihus, I rs trost

respectfully submitted that Ihe present .omPlaint descrvcs ro bc

dismissed at the very threshold.

t.



9. The respondent has raised preliminary oblccr on regadins iurirli, r .r
olauthoritytoentertainthcpr(]s(, r(onrpl.' t lh(,,utho tvoh! \,*
that it has terntoflal as wcll as suhlcct nrJlt.r lrr {r( rLor to,r( tL rl r.rrt

the presen t com plain t for the reasons gLvcn bcktr!

E.I Territorial ,urisd iclion

10 As per notification no- 1/92/2017-t l()) (lnLo(l l1.l2llll7 \sLLLlL L\

Town and Country Plannrng Departmcnt, llaryana rhc unrdrclro o

Real Estate Regulatory Authority, Curugrdm shall bc cnlirc Curugranr

District tor all purposc with offices situated rn (lurrgram. ltr th.

present case, the protect rn qucstlon rs sLlunlc(l wrlhrr thc Ilif I rr1

area oi Gurugram Drsrrrct. Thcrelorc rhrs .'t lhorrtv hi\ .ofrr, .r.
territonal turisdiction to dcal w th thc Prcscn( .on,l) i, rrL

E.ll Subiect. matt€r iurisdiction
11. Section 11(4)(al oflhe AcI,2016 provrdcs that thc P(,nlotcr \hrLl b.

responsible totheallotteeas per agrcement forsal. Sc:lrof LL('1)1 rl

is rep.oduced as hereunde.:

Compla'nt no 2s17 ol202l and 4232 ol202r

Be .etpanible fot oll obhgo.ioh\, tesPonebnttte\ ond Jud.tn r rndet
Lhe prcvsnns .f th^ r'tct at the ntt( u..t tlork r'\ "\rh
thereuntler or to Ih. tltoltet\ a\ rt thr to,tonnt ltr lttt .t t' ti
osotiotian oJollolk:e\, o\ Ltlc nt\t D\\ ht .]t |t'
the apo4nenls, plo\ or br)lthrtt\, (\ Lhr t.r nat l)? r,1tt ullt\ti\
at the conmon ateas tn rhc osnx]utr olottottt\ r' Lhr tarrt)lLt t

autho.tr,os the.ose noY be

The provstoh ol asurel .eturas 
^ 

Don ol th! t)rrkttt hrrrr \

ag.eenent, or pe. .louse ls al the llllli rlaktl ,lttonlnQlf th'

prohotet 6 respons'bte lot oll obl!!o\.h\/'t\porrbtl.t\ trt
fu nctons nclud i ns paynenLola$urcd teturn: o\ t,uvt.te.l n tttrllq

Section J4-Fuactions oJ the Authorit!:
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( o rP., fLr )5rr,

34(t aJ the A.t ptovides ta ensDte .. plnntt rl thr rhLttt Lr \ ,na
upon the promoters, the ollottect ond thc lcat errt. untrt\ t ttlr 1t\
Actond the.ulesond reguloLons dde theftundc'

12. So, in view of the provisions of thc Act oi 2016 quot-'d abov., lhc

authority has complere iurisdiction to dccjdc thc complnint rcgirding

non comphance of obliEations by Lhc protrrolcr l.,r!ifll ,rr (if

compensanon which is to bc dccr(1.(l l)v (lri ,tr] I (1 .rlLrts ,)lr L. r

pureued by the complainanr ar .' .'tcr st.'gc

13. Further, the authority has no hitch in procccdrng wrth thc.omPirtl

and to grant a reliei oi r€fund rn the prcsent nrrtlcr rn licw or Llr.

Judgement passed by the Hon'ble Apcx Gnrfl t \ Newte.h Prcnoters

ond Developers Prlvote Llmited Vs Stote ol U.P ottl ots-'202t'

2022(1) RCR(Civil),357 and reiterated in case olM/s:iano Reottors

Pvt Lti!. ond other Vs. Uniot oJlndia and other SI P(Crlil) No. 13005

oJ 2020 decided on 12.052022 whatan\ rl hJs lr(cn l,rrd (io\f r\

"A6 Fro the schene ol the Acr of qhith o detaited relercn.e hot

been hode ond rohing noe ol powet oI otljudicottan delineoted wnh
the rcgulotory dlthotiE ond adtudoati@ olrceL whot lhottv cutk
our is that oldtough rhe Act tndtoes the datnct exp.cssods lihe

lefund', 'in@r6t, 'penoll! ond 'conPensottan', o .antotnt r.adtng
of sections 18 ond 19 d@rtt nonlstt thaL \|hen n Lones Lo rclund

oI the onount, and intetest on the refu\d onouat ot dnecling
pdyncnt ol itqst lot deloled dchvett o[ DorPs'oc. o, Fnalr!
ond it4test thet@n, it tt the tegulotou outhont) wht-h ho\.he
powe. to eroaie ond detemtne the oLLLon' ol o toaplotot 4' thP

\one nne when 'l \ett44 nP t(t t t

adjudging.onpensonon ond tntcrca thcrcon un.tct srttntd\ tJ t'1

1a and 19, rhe adtudtnthto ttllnrt trhtrt(^'hr\ thl t'rttt t r'
deternin. kephg in view the itt.tttvr lott ,a.lsc(Ltr" it \rt
vith Secrion 72 ol the AcL il the odtutlr.otion unl?r settons t 2 t4
tuond 19 other rhoh conpen Lion os cnqsoged ilextendedbthe
odjudicalns ofricet os p.ored thot, ln ou. vtew not tntend kt
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expond rhe otntu ond nol)c n] n1t t).\td\ lnt ltrttrh\ 'l ti,
odludmdng olf.er tndd stdni 71 rrtt Lt r \rtrrht ttt nwrl ti I
nondote oJ the ALr2At6'

14. Hence, in view oi the aulhoritariv. pronoun.cnrcnt ol thc Ilonbl.

Supreme Court in the cases mentioncd abovc thc aulhonty hJs tlrc

iurisdiction ro entertain a conrplaint seirk,ns (,hi d otthr itrrco 
't,,,tr1

rnterest on the refund amount

F. Findings on the obiections raised by the respondent:

F,l Obicction regardlng.ohplainants arc itrvcsrors

15. Thc rcspondent sLrbnrilt.d thrt thr coN|,r rr,r r

consumer/allottee, thus. thc comPlirfafts ,rr. or r'r I r(l r,) 'i,

protecnon of rhe Act and thus, thc prcstfr conrJ)lrrnt r\ roL

16. TheauthorityobservesrhattheAclrscnactcd lo pft)tt1t.h.rn1.r.\l,)

consumers of the real estate sec[or. lt rs scttLcd p.nc'p]. or

interpretation that preamb)e is an introduction ot a stanr!e and sta(cs

main aims and objects of enacting a statu(c but it thc srnt trnr.

preamble cannot be uscd lo detcal the tna( r,rrU l)rovL!r( rr\ .l llrr ,\t L

Iurthermore, it is pertinent (o fotc th.rl undcr sr.(ror 'll .1 I rL' \, I

any aggri€ved person can frlc a cofrl)L.r nl rgirnst lho Pn)rnotd I ' i(

promoter contravenes or vrolatcs any provisrons ol thc /\.1 or rulcs ri

regulations made thereunder. Upon carciul perlrsal of alL the rcrnrs rf(l

conditions of rhe buyer's agrcemcnt, rt rs r.vc,r cd thr( rr.

complainants are an allottees/buycrs and lhcv havc Pr(l tot.rl Prl(. t)!

Rs. 10,88,381/- to the promoter towards Purchnse of *rc sard urrt rn

the project oi the promoter. Al this st.lg., rt rs lnrPortdnt to srrrss !lrrf

ComDla, n no 25r7 of 202r.!,d4232or20)l



CompLJ'nrtro 2sl7oll02lrn, 42.i2or10,)r

the def,nition of term allottee under the Act, the same is reproduccd

below for ready r€ference:

2(d)'ollottee tn rcluton Lo r tr'otc\toL.lt rrt nt.r\ thr t)Lt\.r r)
hon o pl.Lapo Dr\r nt httr,rl] o\ Ih{ , i\,

ollatred, sold (whtlh(t .\ lalttht u tt\r\rr.kt) r, rtr.tr'
tonsktred b! tlle pru\.tu nntt utth\ thr t,t\' \tt,
subsequently o.qurer th. \otd alhttntnt thntu1h atlc ttoltt n]

otheNie but dacs naL nnhde I Pt\.h kt whod \nh lhr.
opa nentorbul.ltn!! ot tha ro\e n)a! be, 

^ 
ortn on t! n.

17 ln view of above-mentioned definltion of allott.c" is wcll is nll thc

terms and conditions of the buyer's aSrccnrcnt crc(utcd Lrots.cr

r€spondent and complainants, it is crystal clcar th.rt thc.onrpl,rrrrDt\

are allottee as the sub)ect unit was allotted to them by thc Prcmo(cr

The concept of investor rs not dcfined or rcfcrr.d rn thc Act A\ 1., rh.

definitron given under scctron 2 ol thc Icl. lIcr. wrll b. 'Irti n1]L, r

and allottee"andtherccannol bc.r l)irryh.vln8,, \l,,rL\o I r\.\1,

The Maharasht.a Real tjstatc Appellatc lhbunal in r.s o(lcr (liLtt

29.01.2019 in appeal no. 00060000000105s7 titlcd is [r/s sruslli

songon Developers PvL Ltd. Vs. Soruapriyo t.eosins (P) t.Ls 
^ 

d

otrr. has also held that the concepl ot rnv.stor r\ fot dclrr.tl or

referred in the Act Thus, the contentron ol pronroter tll.rt thc

complainant'allottee being inve*ors is not cntlllcd h Protc(tnr I ol

this Act srands reiected.

G. Findings on the r€lietsought by the conrplainantsl

C I Direct the respondcnl to rcfund rhc cnLrr. rnrou rt ol Ll\

20,22,385/- along wrth prcscribed rrtc ol lrtcrcsr

18. In the present complaint, the complainants r.t.nd lo Birhdnrw lmDr

the project and are seeking return of thc amount !ard by rt rn rcspr.t



below for ready refe.ence.

"se.lion 1a: - Retum oJ ddouat ond .odpensotion
13(1). tlthe pronok.loik ot.hpte|e ar 6 n ohte b lrte p.t\.\\r,l
of on apathenL Dlat, at hr'ld tq
(a) tn o.cotdon.c w'th the tcrni\.t ttt &na,n!| j \nt ,j r\ tht

core nor be, dul!.oDtntt1.l br thr tau,vtt trLtth t, jr. rj
(b) due ta dE.andnuonre ol ha bL nt\ 6 r tt,\\,t.r! M .t,,r t

.l tuspenstan ar r.iot ton olthc tt!|n,utut lth nn\ tut r1

far any orher rco:on,
he sholl be lioble on .tenond to the atlo eer rt t ^r !i)rollattee w\hes b \|nhllto|| hotn tht) p jt.L 

^tLt,'tt rtttlrt|tto on! orher renedy ovotloble, to return the omotnt r.@i@tt
b! hih in respe.t oJ thot opoinen. ptot, brit.lins, ot the

e not be wnh iaterest dt su.h rote os nay be prclirihe.l
tn this beholJincludnlt conpcn\orinn tt the n rncr 6 )t . hat
unde.thitAct
Pronded thot whete on ollouee does not ntrend n) wthd'ow tatn
the prajea he rholl be pad, b! th. ptonoLc., )ntcrcsL j:ot.vcr)
mantho[delot,till Lhe hondno otct alrtu port]tu) nt.uh tun
o: moy be p.es..tbed

19. As per clausc 16 ol the fltr! buver Jqr.cnr.rr (lir.(l :,ir)t.tL]] l

(0 Thot the posestun oI the tleLol spo.r\ tr tht
sholl be deliveted ond hondedaverhtheAllouceb) \9irnin th) y()0)
nonths oI the e^ecutton hereot \ubte hawe@r Lo the AloLtecl\)
hovtng shctl!.anplied qth otl the tenns ond .Dnd i.ht t,l th^
As.eenent ond nat being ih deloutt unner onr ol thc ptoehi.n\ ol thN
Agreenent ond otl amonnts due an.t Ddlohtr b.r th? Alhttect:) rnttr)
thtsAg.eencnt hartng hc. ptalrt trn\ t. t t onlttnnr tht t tr 1,,) \

rhottg)ve natLe n) thc 
^llrtttl\) 

r||itu | wrnl
toke pase$n t.lttu n!tu)tit\kt \ 1.r h^ t\,q\l\h u\tt\ t\,ij

aiong with interest ar the prcscrib.d r.rrc is provr(lc.t

18(1) of the Act Scc l8[1] of rlic A.r rj n,pnnt!((11

provides for handrnC ovei ol possessron rr.l r\ r.l)t\lrr c(i l).1,^!

16. POSSESTON

O) rime ol honding over the Possessnn
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(ii) The Allattee(s) ootccs anl tnnr^tttk r/)rr r/r /i,n,rd, \1r'ri i
entirled ro a grace perio.l n[ nne hDdred o .l tvotf l t 2tt ) ttnt \

ove. ond obore thc t)ttn l r\)t1 t'!,1n!n)ri.trttlrtrt) rt )

subctouse (o)(t) .l ttar\t t6 l, nt,r\tq tt rhtr)1 1t ''
u ppravo t 5 1 n te\pc.t al th e t.o nrn q t tt t t'lnn tt t f t

20. At the outset, it is relevant to comnrcnr on Lhc prcs.trt |os\.s|i'r

clause oi the agreement wherein Ihe poss.ssron has bccn subloctcd

to all kinds of terms and conditions oI this aEreement, rnd thc

defauk undcr any provrsron\ nI Ihi\

documentation as prescrrhed by lhc Prcmotor 'lhc drrll rN ol I I \

clause and in.orporation olsuch condltions are not orlv v.'gtc rf(i

uncertaln but so heavily loaded in favour of ihe Pron'ot(r rn(t aH.r 
'\1

the allotteeIs) that even a srnglc dcfault by thc Illot!cc(s] Ln lullrll rs

agreement and comPliancc wrth Jll provi\ r) \, Lorrr,irtL,\ rL(l

as prescnbcd by the pronrotcr

l clcvant for rhe plrrposc ol

complainant not heing

lormalihes and documentations etc.

may make the Possessron clause

dno rhe rommitmclt r.m" fenn,l t,, hrrd rq {'l

loses rts mcttnjfg lhc lrc,,r'l)of.rt,oD i)l !t( lL , ,rLLn rr L r,

G)

agreement by thc Promotcr is Just Io cvadc rh' lLrhrl

t,mely delivery ofsubiect unit and to dcpnve .h' rllorr"

ofhis right accrurng atter delay in posscsslon l'lrrs rs u 'l ro 
'o 

n 
'"rrL

as to how the burlde. has mrsused hrs domrnant posrur r nnd (Lrxllcd

rty

tn
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such mischievous claus€ rn the agreement and thc allotnic is lclt wrUr

no option but ro sign on the dotted ljnes

21 Admissibility ofgrace periodr Th. pronrolcr has

over the possession of thc said uf t wrthrn rhrrr!, ( 301

execution, and iu(her provrdcd rf ,tgrcrrr.nr rh,rr pi{)n,or., \h., Li.

entitled to a grace pcriod ol 120 days ibr applyin8 and obtarn,n8

necessary approvals in .espect of the commcrcial conrp cx Thc d,rLc

of execution of buyer's agr€ement rs 27.05.2014. lhc pcrnl ol l.)

months expired on 27.11.2016 as a matter oi iact, the promotcr h.s

not applied to the concerned authonty for obtajniDg ncccsslrv

approvals wjthin the gr.)c. Penod pr.sclhed hy rh. r)ronrolr, I I r.

buyer's agreemenl. As per thc settled 1.rw on. ..,rno( l). ,i ,i$.(l r,'

take advantage oi his own wrong. Accordrngly. thrs grrcc Pcr o(1 ol

120 days cannot be allowed to the promotcr.r( thrs sti8..

22 The question that arises beaore the authority for .onsrd.irILoD rs lhJL

whether the allottee(sl are entitled lor rclund of (he rnlounl pi {l

along with interest or rhe allottees shrU be drrccrcd lor takrng th.

possession after clea.ing rhe outstandrnS ducs a ong wilh ntcr.st'

23. In the present complaint, rhc (ifrplrrrirl\ il .(t.(\ \,1[f]rrr,rl rr rL

videemarl datcd 08.02.2019, lhcy crPrcssc(l rh r r.l)r rtylrir,rrL'

possess,on of the unit due to thc dclay and subsequcntly rcquc\tcd

the respondent to adjust rhe amount pard to thcm t,Ll d.rt. lowJ,ds
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the payment of instaiment ol thc rcsidennal floor. t hc :onrpt.rn,,nL\

subsequently wrotc many emarls darcd 1004.20t9, 12.042019

13.04.2019 ar.d 25-04.20-19 requesting lor thc c.rncclL.ruof ol rnrr.rl

the commercial project and in turn adjusrlng rhc paymenrs madc bv

them lowards the residential project.'l'har all thc requests oi lhc

complainants lell on the deaf cars of thc rcspondcnt is th.!

remained adamant to get the reDninifg anrourt

compla,nants lor completins the salc ol rhc rcr.ril !DI t r.

respondent had to deliver the possessron oi Lhe unir by or bclor.

27.10.2016 or 27.0'1.2017, rf the gracc period is lncludcd. llo\.!.r.
lhe possessron was ollered airer dlmo\r I yc.,r lronr r . pro .,.,l

date of possesrion. rnd rhe ,ompldindnr, wcre nov/here tl(,

posirion ro afiord rhe un't

24. The respondent/promotcr submitlcd thnt rh. Jlo(,irr( cnrrr \ ,,,,.
beencreated bythecornplarnantsrn,)r(lcr r)col r(r ir \r.!,(1.,r, 1,,

the preiudice of the respondent and the contcnts ol rhc .nralls (Lo ft)r

advdnce the case of the complarnanls. A)so. rhc . nn'pldr,dIr\ ..'i'r',,r

legally and lawfully clainr any adiustnrcnt ol Lh. pr!nrcrt\ frirl. h\

them towa.ds the unit in qucstion aBainst Lhc sJlo (ofs dcrrt.f ,r

the residential unit purchascd by thcDr ll Ls subnrllcd thrt r r.

complainants do not havc thc adcquatc Iunds to rcmit to th.

respondenl rnd hdv. pr.fcI,J ll', ,'\1.'nr .,'n,..1.'r ' r,,''', ."
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unit in question.

25. The authority is of the view rhat therc

undue pressure upon the respondenr. Therclore, rhc.omptarninG

aren't entltled to any adJusrnrctr( ol insIirInr.II\ r.nrtr1.(t lo\!,1( \ I r.

na 75t1alzo2t art 42\2 0t ?n11

no stitutory pruvi\ion in rh.

thc allottec ro adtusr rh. ,rmounr p/ d lnr

any contrac(ual obirgatron upnn lhr rL\ponJ.nr (,.

conederafion lo hc pJ,d tor J nlhcr ur,rr .,n,i

lvloreover. lhe re\pond.rl had obtarncd rh(

pdyment at thF lime ol ofler or pos\p\\ror tn" all,'ltc. wr\h'\ r,'

occupation certiiicare from the compcren(.urhonly or 080t20tu

and had thereafter offcrcd possessior ol rhc \u )1..r L r 1 t,) Ll L.

complainants on 29.01 201U. No doubr rh,rr thcr{.h.r.t h..f rj.l.r\ l

handing ov€r the possession oa the subiccr conrnrcrcLat unrr. hur r rr

pertinent to note that rhe cornplainanis hdd cxp(ss rh. I wrI rgn.\\

to cancelth€ subject commercialunrt,ind n(llusrnr.nr ol rtrc rtrrorrjL

paid aft€rsuch ofier of possession.

26. The section 18(1) is appbcable only in rh. evcnrualrrl, whci(, lhc

promoter fails to complctc or un.rbl{,Il) Urv. pos{s\ir)| 0i th. Li I 
'

accordance wth terms ol agrccm.nr lor sa c or drLly ( o nrrtrrr (t Lr\

the date specilied therern

27. This is an eventuality whcrc the promotc. has otlocd posscssrof or

the unit after obtaining occupation ccfiiicatc. )d on dcDrand ol rt!.



(i)

(iil

withdraw i.om the proiect and demand rctrLrn oI thc.nroutrl

received by the promoter in.espect oi thc unrl wrth rr$csr rr rhr

pr€scribed rate. The allottees in this casc .xprcssed their rnahrlrty ro

takethe possessionoftheunironly on 08 02 2019 altcr rosscssro ,)l

rhe unrtwas oflered to tlrenr nitcr obli tr fN o(rr t"rlrof r.rr lrL,!r. l\
the promoter. The allotrcc nc!r ..'ilLr

fronr the project even attcr the due dat. ol posscssr)r ind of t rv r..

offer of possession was made to them rnd d.nrJfd 1or Lhc pJynrrirL

was raised then only liled a compl.rlnt b.tor. thc.ruthonty 'lh.

occupation certificate /part occupanon ccrtrfr.atc ot th.

burldings/towers wherc allotted unit of thc .onrfldinanG .'r'

situated rs received altcr obtainins o(up.ruor .. rlL.rrr Sr( t L, l

1U(1) gjves two optrons to thc alortre rl rl,. t,r,i or.r rl\ l

complete or is unablc to Srvc possessron o, lhc Lrrrr rr r..otrllf(.

with the terms of the agreement ibr sale or du y con'plclcd by tlr.

date specifled the.ein:

Allottee wishes to withdraw fronr Ihc prot.cL, or

Allottee does not intcnd ro withdraw trom th. prolcct

28. The righr under section 18(1)/l

ofthe promoter to comPlerc or

,n accordance with the tcrms

completed by the date specified

a.crucs to thc JlLotlcc or l,rl' r'
l)lc to 8rv. tDs!\s i,r ,n rllr , 

'r 
I

lhc ngrc.nrcnt lor sJ. r)r dr l\

..in Iiallotl.e has not crcrcrsc(l

e(4)
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the right to wrthdraw fronr lhc frotccr r1.r rr. tl,r ii.r(

possession is over trll the oftcr ol posscss,)n lvns ru(Lc to ,,nr L

impliedly means that thc allottcc has tacrtly !rrshcd (o .ononu. $ rrh

the project. The promoter has alrcady invesrcd in the prot.ct to

complete it and offered posscssron ol thc rllolt.d irnLt AlthouBh. l,)

delay rn handing over the unit by due datc rf ,rc.ordancc wr(h tlrc

terms oi the agreement tbr sale, the consequences provided in

proviso Io section 18(1) will come in forcc as the promorer has ro piv

rnterest at th. prcscribcd ratc ol ov.rv nronlh ol (lr r\ I I ',.
handing over of possessron and .rllo(lc. s 1tr1.,.\l ,), 1lr. ,,ri) rL\ iL

has paid to the promoter are protectcd accordrrgly. Irur(hcln thc

judgement oi the Hon'ble Supreme Court ot lDdla jf thc .asc\ o

Newtech Promoterc dnd Develope.s Privote l.imiteat vs Stote of

U.P. and Ors. (supra) reiteraied in case ot lvtls S.Lna Realtors

Prtvate Limited & other Vs Union of India & others SLP (Civill

No. 13 005 of 202 0 decld ed on lz.os.2022. I !!as ob(Tvcd

2s rhc unquolled rrshr.lthc dltaLLce b sec\ 1t1"rt ttluttd t'tntu
sedtan 13(1)[0) and *nbn ]r(4) t,lth. ,1,-t 

^ 
r tttt\\L

un uny c.ntingenctc\ rt tpnk n,n\ ttntnl n r)))),.1r ' tltr! li
legkldru.e hos ..n!bu\l! t)trtnhal Lnr rt!ht ,,1 trlrrt ),1

.lenond 05 on mcandnnn!] nh!)tun tnht rt ttit.lk\rt lttt
ptanatcr lo tls to stve turse*on ol Illc apoflnent, t)itt nt hund n!
wthtn the uhe iLipulated untler the terns .l Lt)t .o,cent"t
regotdtes al unlbre:een evehrt a! atttr\ ./ Lht

Coutt/Tnbunol, whtLh 6 it) enhrr wor nrt rtt)rl)ttthit r) tht
ollottee/hone bu!4 rhe pronaLct r tnttt lr rhttqrnn, r)
telund rhe arnount on denontt wth ttt nltht t(ttt)tr\ttt,\t
bt the stotc Cove.nnent tnctudrng .anpensuoon r) th. tno[n(t
prcvtded unde. .he A$ wnh the pra!& thot tl Lht dllotLee lor\
not wsh tn \|thdto|| [rotn Lh! l..ie.r, he \holt h? t nLted li
inrcrcn for the peti)d .l tlctay dll honthnq n!., po$.\rrt t thr
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29. Further, the Haryana Real Estate Regulatory

(Forfeiture of earnest money by the builder)

Authority Gu.uerxnr

llcsulahons. 1l (51 ,)i

"5, AMOUNT OF EARNEST MONEY
kenario prtor to the Real ttutk lRelrh'tkr\ .t\l l)ewlu rrt)
Act,2016 ||os dfiete t t'touds||ercdniedouLw hart.nrldt
os thete wos na low lar th. sothe but now tn tw ol tht oh.tt
lacts and toking inrc cohsidercLion the judsetnenL\ o; tk'thh,
Notionol Cohsuhet Dispures Redrcstol Contn \,.D onl th.
Hon ble suprene coutt.l lndta, the dttho'ttt t\ .l tht t.|| thit
the lbieiture onount otthe eonest nl.Dct shott .L.xc.ct1 D,)n
thon 10% al the constderotbn anaunr ol thc tcot .natc tr
oportnent/plot/building os the cose nQy be u nllcoses wherc the
corcellotion of the fot/wit/plor i! nole hy the brilder in a
uniloterol nonne. or the buyer tnk\tdt tu w h.lruw lt.n) Lht

Projed ond nhy agrcetncnt co,roDrD, rnf ./,r!n' ..,rr. I r, r/l
ulbrcsdi.l reltuktDns sholl bt n\l o l rtt bn\l)rttt)r th' t'irt

30. The author,ty observes that thc compla'nants alottccs madc . toL.r

Rs-29,69,rrZ /

rnteresting to note that the complainants alloftecs havc failc.l to Pry

a single penny after 1908.2014. Iir)m rh. cond!.r of th.

complainants allottcc and as Pc, rl,c \ul)n's\o'\ fu(. ,\ 1,,'

complainants, rt rs quitc cvidcnt rhJL thc conrplrrn!fts JLlot(('.\ (1oL \

not intend to continue wirh thc projcct.

Rs.10,88,381/' agrnn thc qlc consdcratron or

and the same was acknowlcd,t.l by th( ( spof(l.rL

per statement or dcr ounl dJl,'d 2' .01r.2021 ll r\
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31. Kecping in view, the requesi of the complainlnts' the

respondent/promotor directed to refund the paid-up amount after

deducting 1070 ol the basis sale consideration and shall return the

amount along with interest ar the rate of 10 60% lthe State Bank of

Indra highest marginalcost ollending rate ([4CLR] applicable as on

date +2%) as prescribed under rule 15 of the Harvana lleal Estate

(Regulation and Development) Rules 2017' from the date of

surrender 08 02.2019 (inadvertenttv recorded wrong os 01'02 2a19

in procee.lings (lated 12.01.2023) till the achral date of relund of the

amount within the tim€lines provided in rule 16 of tbe Harvana

Rules 2017 ibid.

H. Directionsof theauthoritY

32 Hence. the authortv herebv passes

lollowing drrections under section

compliance otobligations cast upon th€ promoter as per the funcnon

entruste.l to the authorily undersection 3a(0:

i. The respondent is directed to refund the paid_up amount of

Rs.10,88,381/- after deducting 1O% oi the basic sale

consideration ol Rs Zg'69'112/' with the interest at the

prescnbed rate ,e., 10 60% is allowed on the balance amount il

any, from the dat€ ofsurrender tilldate ofa'tualrefund'

ii. A period of 90 days is given to the respondent to comply with

the direcrions given in th's order and failing which legal

consequences would follow'

this order and issue the

37 ol the Act to ensure



ffHARERA
S- qrnrr,nnur

33 of thrs order be pldced on lhe conne(led case lile bearing no.

complaints stand disposed ol

35 File be consigned to registry.

viiay KufiirGoyal

2/202r

lqember

Esrare Regulatory Autho.iry, Gu.uCram

Dated: 12-01-2023


