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!‘Shri Vijay Kumar Gﬂal_ WAL b o . Membcer
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ORDER

This order shall dispose of both the complaints tilled as above filed
before this authority under section 31 al the Real Estale [ Repulation
and Development) Act, 2016 {(hereinafler referred as “the Act) road
with rule 2B of the Haryana Real Estale (Regulation and Bovelopment)
Rules, 2017 (hereinafter referred as "the ruies™) lor violation of section
11(4)(a) of the Act wherein il is inter alia prescribed thal the promotel

shall be responsible for all its obligations, responsibilities  and
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Complaint no. 2517 of 2021 and #232 of 202
functions to the allottees as per the agreement [or sale executed inter
se hetween parties.

That the complaint bearing no. 4232/2021 has been tiled by the
promoter in ‘Form CRA" on 27.10.2021 against the allotlees seeking o
direction from the authority against the allottees to take the
possession of the said commercial space which is ready and in the state
of being occupied after the completion of the requisite formalitics by
the respondent including payment of the outstanding dues along with
interest as per section 19(6) and (7) of the Act ol 201 6. The reply of the
said complaint has been filed by the allottees on 08.04.2011.

Since comman question of facts are involved in the ahnve-mentioned
complaints and vide order dated 07.04.2022, the complant o
423272021 was tagged with the matter bearing no, 2517 al 2021,
accordingly the same are being disposed of by this single order. The
particulars of lead case CR/2517/2021 Case titled as Surender Malik
and Dimple Malik V/s Emaar MGF Land Ltd.

Project and unlt related details

That the particulars of the project, the details of the sale consideration,
the amount paid by the complainants/allotiecs, the date ol proposcd
handing over the possession, delay period, il any are being given i the

tabular form.

Particulars Details

Name of the project |1~Zmumld Plaza at Emerald ilills,

Sectar 65, Gurugram, Haryana

Page 2 0l 34
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Complaint na 2517 al 2021 and 12 (WA ALY

3.963 acres

Commercial colony

10 of 2009 dated 21.05.2009

20.05.2019

Lomical Developers Pyt Lud and &
olthors

102.7412 acres

Not registered

26.05.2017

|annexure R1, page 24 ol reply]

| [annexure R2, page 25 al reply|

16042014

| [annexure RA, page 400l reply|

EPS-SF-011, second floor

[page 10 of complaint |

332.01 sq. It

27.05.2014

lannexure P1, page 1) of complaint|

s Total area of the project |
B Nature of the project |
1, DTCP license no. -
Validity of license
_Li_censee 1 o
— - ==
area for which license was |
granted
5_ IRegistered;’nnt reg;red_ 15
‘Er, Applied for occupation certiticate
on
| 7. Occupation certificate grar;;ccd on \ i 068.01.2018
. Provisional all;m;;IEtler
|
g Unit nao. B B
10, | Area of the unit (super area) _
11. | Date of execution nf-_bl._l};;er';h
agreement [
_12. Passession c;use_ T |

16. POSSESSION

(a) Time of handing over the
Possession

(i) That the possession of the Rt

Page 3 ol 34
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13,

Due date of possession

[Complaint no. 2517 of 2021 and 4232 of 2021

Spaces . the Commeron

Complex shail be dehvered il
handed over ta the Aflotieed
within thirty {30) months of
the execution hereof subject
however Lo the Allottee(s} having
strictly complied with all the
terms and conditions of (his
Agreement and not Peditg 0
default under any of the
provisions of this Agreement and
all amounts due and payable by
the  Allotteefs) under  this
Agreement having been paid 1n
nme  to the Gompoeny.  The
Company shall gred notice to JITE
Allortee(s], offering m writing, [
the Allottee to take possession of
the Retail Spaces for s
nccupation and use (“Natice of
Possession”)

The Aflotteefs) uagrees  wiid
understands that the Compauy
shall be enlitled to o grace
perind of one huadred and
twenty (120) days over carted
above the period more
particularly specified here-in-
abave in sub-clnuse faj}{i) of
clause 16, for applying und
oblaining necessary approvals
in respect of the Commercial
Complex.”.

(Emphasis supplied)

|pape 19 of complaint |

27.11.2016

|Note: Grace period is not included|

Pagie 4 0t 34
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[ Complaint no. 2517 of 2021 and 4232 of 2021

14. | Total consideration as per the | Rs.29.69,112/-
statement of account dated
27.08.2021 at page 95 of reply
15, |Total amount paid by the |Rs10,88381/-

complainants as per statement of

account dated 27.08.2021 a1 page

95 of reply [Note: The complainants  are
alleging that they have e
| payment of R8.9,96,030/- in cush
1o the respondent. The
respondent denied receiving
payment in cash. No receipl
attached by the complainant in
respect of the same.|

16. | Offer of possession 29.01.2018
[annexure P3, pape 16 of complnnt |
17. | The complainants/allotiees | 08.02.2019
expressed their inability Lo take
possession of the unit vide emall |
| dated I
i — ol |
B. Facts of the complaint

The complainants have made the following submissions in the

complaint;

1.

That in the year 2014, the complainanls came across the project
“EMERALD PLAZA, at EMERALD HULLS © (heremafter referred Lo
as “commercial project’), being developed by the respondes

company, situated at sector 65, Gurugran.

Pagi S ol 34
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ii.

iii,

[ Complaim no. 2517 of 2021 and 4232 of 2021

The respondent company had advertised the projeat anoan
extremely stellar manner by representing Lhal the commerctal
project would offers spacious and skillfully designec relail shops,
commercial spaces and office space. Purthermore. it was
represented that the project shall be weil cquipped with all the
amenities to facilitate the needs of the office people. That the
complainants had already invested in the residential project of the
respondent, Emerald Hills, situated at Golf Course xtension Road.
sector 65, Gurugram and hence the commercial project was
projected as a viable option on account of its close vicininy W the
residential project. Lured in by the advertisement ol the
commercial project made by the respondent company, the
complainants approached the respondent company Lo lurther
inquire about the commercial project for the purposc ol
purchasing a retail space in it.

The officials of the respondent company represenled an extremely
rosy picture ol the projecl to Lthe complainants and promised them
that they would be given the possession of the retail space within
thirty {30) months from the dale ol execution oi the bulder buver
agreement and furthermore the respondent shall also be entitled
to a grace period of 120 days. That lured in by the promises and
assurances made by the officials of the responden| company, the
complainants agreed to purchase a retail space (hereinaller
referred to as ‘retail unil”) bearing uml nao. FPRPS-SE-011,

admeasuring in aggregate approximately, a super area ol 332.01

Mgt €l 44
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iv.

. Complaint ng. 2517 af 20271 and 1232 of 2021

sq. ft. at the rate of Rs. 7500 per sq. ft. amounting lo a basic sale
consideration of INR 24,90,075/- and car parking charges @ Rs.
4,00,000/- aggregating to Rs. 2662388.19/- as trotal sale
consideration.

That in the year 2009, the complainants had come across o
residential project of the respondent namely "Emerald Hills™ mn
Sector 65, Gurugram. That the complainants invested in the said
project for a 3bhk floer and executed a builder buyer agreement
(“BBA") dated 28.12.2009. That the posscssion of the floor was
promised by the respondent within 30 months from the date of
execution BBA along with a grace period of 120 days. Intrigued by
the idea of a commercial project being built in close radins of the
residential project and trusting the promises ol the respondent af
getting the pessession ol the residential floor in the stipulated

time, the complaints decided to invest in the commercial project.

V. Subsequently, on 24.03.2014, the complainants paid Rs. 2,50,000/-

as the booking amount towards the purchase of the unit i the
commercial project. That a sum of INR 9,96,030/- was paid in cash
to one of the representatives ol the responden: in order Lo
confirm the deal. That it is pertinent to menticn thal betore
sipning the retail space buyer’s agreement the respirdent
company assured the complainants that the conslruction of L
commercial project would be at an extremely [ast pace so that
there is no delay in handing over the possession. Thal on

27.05.2014, the retail space buyer's agreement ol the unil was

Page 7 ot 14
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vi.

vii,

viil.

| Complaint no 2517 ol 2021 and 4232 ol 2032 |

executed between Lhe respondent company, the complamants and
active promoters private limited (Conlirming Party). In terms ol
the RSBA, the possession of the unit had to be ollered to the
complainants by or before 27.10.2016, or 27.01.2017, 1 3 months
grace period was included. Further, as per the terms of the RSBA,
the total consideration of the unit was 26,62,388.19/-.

That subsequent to sighing of the RSBA, the complainants made
two payments through nel banking dated 30,05.2014 and
19.08.2014 for a sum of INR 5 18000/- aond Its. 258855,
respectively. However, it is pertinent lo mention that the
construction of the project was extremely slovy, which was
contrary to the promises the respondent company made o the
complainants at the time of signing the RSBA.

That since the commercial project was also lagging behind, the
complainants sought clarification for the slow-paced construction,
to which the officials ol the respondent company assured the
complainants thal they had na reason to worry and the possession
would be provided on the promised datce. Thal smce the
complainants had paid more than 75% ol the cosl towards the
unit and the residential project of the respondent was also tar
beyond the possession date, the complamants stapped making
payments and demanded for timely possession.

That the respondent vide letter dated 29.01.2018 offered the
possession of the unit to the complainants and further demanded

for an amount of Rs. 22,83.431/- as the settiement amount v

Mt Bt 344



HARERA
G, GURUGRAM
Complaint no 2517 of 2021 and 1232 ol 2021
clearance of the dues towards the unit from the complainants, to
be paid by 28.02.2018, That it is imperative to mention that the
possession of the unit was bheing offered aller a delay of alimost
one (1) year. That on the other hand the residential ooy that the
complainants had bought at the respondent’s residential projed
was nowhere near completion and the respondent n July, 2018
asked the complainants to either opt for a refund or chose any
other unit in some other residential project ol the respondent,

ix. That on account of the unprofessional and unethical conduct of the
respondent company, the entire purpose ol buying the retail unil
was defeated and the dreams, plans and (ulure planning ol the
complainants were all put in jcopardy. That in Oclaber 2018, Lhe
respondent informed the complanants that the constactyon ol
the residentia! project has been resumed and the rospondent s
willing to offer the possession al the earliest and the camplamants
should abide by the payment schedule. That on aceount ol such
discrepancies that were displayed by the respondent, the linancial
management of the complainants was highly impacted. That since
at the time, the complainants’ need for a house was far greater
than the retail unit, the complainants continued to make payments
towards the residential loor.

«. That the complainants vide c-mail dated 08.02 2017, expressod
their inability ta take possession ol the unit, due 1o the delay and
subsequently requested the respondent (o adjust the amount paid

to them till date towards the payment ol installment of the

Page 9 0! 34
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Complaint no. 2517 af 2021 and 42332 of 202

residential flogr. That the reguest of the complamants was
outrightly denied without considering the merits of his appeal.
That the complainants subsequently wrote many emails dited
10.04.2019, 12.04.2019, 13.04.2019 and 25.01.2019, reguesting
for the cancellation of his unit at the commercial project and in
turn adjusting the payments made by them towards the
residential project. That all the requests ol the complamants (1l
on the deaf ears af the respondent, as they remaimed adanuant Lo
get the remaining amount from the complamants oy completing
the sale of the retail unit. That despite the repeated requests of the
complainants to withdraw from the retail unit in the commercial
project of the respondent, the respondent has lailed to take nome
of the same and continues to make illegitimate demands of monics
from the complainants with excessive amounts ol inlerest being
incurred on the outstanding amount of the retail unit.

xi. Thus, till date, the complainants have paid Rs, 20,22 385 /- i hea
of the retail unit at the commercial project, That the respoamdent
company had to deliver the possession of the unit by o
hefore27.10.2016, or 27.01.2017, il the grace periad is included
However, the possession was offered after almost 1 year from the
promised date of possession, and the complainants were nowlhere
in the position to afford the unit. Thus, it is prominently clear from
the face of it, that the respondent company, since the very
beginning has been deficient in the services provided to the

complainants and now is not ready to accepl the withdrawal of

Pape 14001 34
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" Complaint no. 2517 ol 2021 and 4232 0l 2021

l—
the complainants from the retail unit. That the complainants even
issued a legal notice dated 15.09.2020 to the respondent
campany, requesting them to refund their monies along with
compensation for the delay in possession However, o U
respondent company chose to ignore the same.

xiii. That the complainants are suflering from grave mental agony and
financial hardship due to the illegal, unethical and unprofessional
acts of the respondent company. It is because of the deticien
services and unfair trade practices that the complainants arce
being cheated of their hard-earned money invested in the retail
unit, for which they have paid a huge amount

C. Reliefsought by the complainants:

6. The camplainants have sought following relief{s)

{i) Direct the respondent to refund the entire amount ol 155
20,22,385/- along with prescribed rate of interest,

7.  On the date of hearing, the authority explained to the respondent/
promoter about the contraventions as alleged to have heen committed
in relation to section 11{4) (a) of the act to plead guilty or not to plead
guilty.

D. Reply by the respondent

B. The respondent has contested the complaint on the follewing aronnhs

i. That the complainants have gol no locus standi or ¢ause ol action
to file the present complaint. The present complaintis based on an
erroneous interpretation of the provisions of the act as well as an

incorrect understanding of the terms and conditions of the buyver's

Fage 11 ot 34
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11,

i,

jv.

Complaint no. 2517 of 2027 el 4232641 2021

agreement dated 27.05.2014, as shall be evidenl Irom Lhe
submissions made in the following paras ol the present reply. thal
the complainants are estopped by their own acts, conducl,
acquiescence, laches, omissions elc. [rom [iling the present
complaint,

That the complainants are not an “allottee” but an investor who
have booked the unit in question as a speculative investment in
order to ecarn renlal incame/prolil from its resale. The unil i
question has been booked by the complainants as o speculabive
investment and not for the purpose ol sell-use.

That the complainants had approached the respondent sometime
in the year 2014 for purchase of an independeat unil m its
upcoming residential project “emerald plaza” al the emeratd
estate, sector 65, Gurgaon (hereinafter “the project’). It is
submitted that prior to approaching respondent, the camplainants
had conducted extensive and independent enguiries regarding the
project and it was only after the complainants were [ully satashied
with regard to all aspects of the project, including but nol mited
to the capacity of respondent to undertake development of the
same, that the complainants took an independent and inlormed
decision to purchase the unit, un-influenced i any manner by the
respondent.

That thereafter the complainants vide application form daled
24.03.2014 applied to respondent for provisional allotment of a

unit in the project, The complainants, in pursuance ol the

Pape 12 ol 34
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Complaint nu. 2517 at 2021 and #242 ot 20021

aforesaid application form, were allotted an independent unil
bearing no EPS-SF-011, in the project vide provisional allotment
letter dated 16.04.2011. Buyer's agreement was  executed
between the complainants and the respondent on 27 05,2011

That it is submitted that the complainants had persistently and
regularly defaulted in remittance of installments on time. Thal is
pertinent to mention that clause 18 of the buyer's agreement
provides that compensation for any dclay in delivery ol
possession shall only be given to such alloltees who are not In
default of their obligations envisaged under the agreement and
who have not defaulted in payment of instalments as per (he
payment plan incorporated in the agreement in case ol delay
caused due ta non- receipt of occupation certificate, completion
certificate or any other permission/sanction from the competenl
authorities, no compensation or any other amount shall be
payable to the allottees. As delincaled hercinabove, the
complainants, having defaulted in timely remitlance ot the
instalments, were not entitled to any campensation or any amount
towards interest as an indemnification for delay, if any, under the
buyer's agreement.

That it is respectfully submitted that the rights and obhigations ol
complainants and the respondent are completely and entirels
determined by the covenants mcorporated in the buvers
agreement, which continue to be binding upon the parlies therelo

with Full force and effect. It is submitted, that as per clause 16 ol

Page 13 of 34
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Complaint g, 2517 of 20000 and 4232 of 2021

the buyer's agreement provides that subject to the allottees
having complied with all the terms ana conditions of the
agreement, and not being in default of the same, possession of the
unit would be handed over within 30 months plus grace period ol
120 days, from the date of execution ol the buyer’s agreement. It 1s
further provided in the buyer's agreemenl that tirne periad lor
delivery of possession shall stand extended on the occurrence o
delay for reasons heyond the power and control ol Lhe
respondent. Furthermore, it is categorically exprossed i clayse
16(b)(vi) that in the event ol any defaull or delay in payment vt
instalments as per the schedule of payments incorporated in Lhe
buyer’s agreement, the time for delivery of possession shall also
stand extended. The complainants are fully aware ¢f the fact that
they are not entitled to any compensation or refund on account ol
the defaults in terms of the buyer's agreement and have filed the
present complaint to harass the respondent and compel T
respondent to surrender to their ilegal demands, T0s sidrmitted
that the filing of the present complaint is nothing bul an abise ol
the process of law.

That it is reiterated that clause 18 of the buyer's agrecment
further provides that in case of delay caused due Lo non- receipl ol
occupation certificate, completion certilicate ¢r any other
permission/sanction from the compelent authorities, no
compensation or any other compensation shall be pavable to the

allottees. It is respectfully submitted thal the time taken by the

Pape 14 01 34
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Complaint no, 2517 of 2021 and 4232 ol 202}

statutory authorities in granting the occupation certilicale n
respect of the project needs to be excluded in delermining Lhe
time period utilised for implementation ol the project. That the
respondent completed construction of the unil/toser and mude
an application for issuance ol the occupalion cettilicale on
22.05.2017 to the concerned statutory authority for grant ol
occupation certificate in respect of the project in guestion. The
occupation certificate was thereafter granted by the concerned
statutory authority on 8th of January 2018. It is respectiully
submitted that the grant of occupation certificate is the
prerogative of the concerned statwtory authority, and the
respondent does nol exercise any control or mtluznee over th
same. Therefore, time period utilized by the concerned statutory
authority in granting the occupation certificate Lo the respondent
is necessarily required to be excluded from computation of time
period utilized for implementation of the project.

That upon Teceipt of the occupation certificate, possession ol the
unit was offered to the complainants vide the letter of offer of
possession letter dated 29.01.2018. The complainants were called
upon to remit balance payment including delayed payment
charges and to complete the necessary larmabities/documentating
necessary for handover of the unit in question to them. However,
the complainants intentionally refrained from completing their

duties and obligations as enumerated in the buyer's agreement.

Page 1500 34



f HARERA
& GURUGRAM

xi.

Complaint mo. 2507 of 20027 aned 3232 o 206

That the complainants willfully refrained from obtaining
poassession of the unit in guestion. IU is submilted that the
complainants did not/do not have adequale lunds Lo remit the
balance payments requisite for obtaining possession in lerms ol
the buyer's agreement and conscquently in arder Lo needlessly
linger an the matter, the complainants have preterred the instant
complaint in order to neediessly blackmall and vex 1he
respondent. Therefore, there is no cquity 0 favour of the
complainant.

It needs to be highlighted that an amount ol Rs. 35.64,737 /- was
due and payable by the complainants as on 27082021, The
complainants have intentionally refrained from remitling the
aforesaid amount to the respondent. It is submitted thal the
complainants have cansciously defaulted in their obligations as
enumerated in the buyer’'s agreement. The complainants cannot
be permitted to take advantage of their own wrongs, The mstam
complaint constitules a gross nisuse ol process of law.

That without admitting or acknowledging in any manner the truth
or correctness of the frivolous allegations levelled by the
complainants and without prejudice to the contentions ol the
respondent, it is submitted that the alleged interbst frivolously
and falsely sought by the complainants was to be construed for
the alleged delay in delivery ol possession. it is pertinent Lo note
that an offer for possession marks termination ef the peried of

delay, if any. The complainants are not entitied to contend thar the

Page 16 ¢l 34
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Complamt noe 2517 ot 2021 and 1242 ol 2021

alleged period of delay continued even after receipt ol offer for
possession. The complainants have consciously and maliciously
refrained from obtaining possession of the unil i gquestion
Consequently, the complainants are liable lor the conseguences
including holding charges, as enumerated in the buyer's
agreement, for not obtaining possession,

That it needs to be highlighted that the respondent has paid an
amount of Rs. 62,026/- on accounl ol anti-proliting o the
complainants, The aloresaid amounts have heen accepted by the
complainants in full and final satisfaction of their alleged
grievances. The instant complaint is nothing but a gross nususe ol
process of law. Without prejudice to the rights of the respondent,
delayed interest if any has to calculated only on the amounts
deposited by the allottees/complainants towards the basic
principle amount of the unit in guestion and nol on any amount
credited by the respondent, or any payment made by the
allottees/complainants towards delayed payment charges {dpc]
oT any taxes/statutory payments etc. That, without admitting or
acknowledging the truth or legality ol the allegations advanced by
the complainants and without prejudice o the contenbions of the
respondent, it is respectfully submitied that the provisions ol th
act are not retrospective in nature. The provisions of the Act
cannot undo or modify the terms of an agreement duly executed
prior to coming into effect of the Act. It is further submmtted that

merely because the Act applies lo ongoing projects which are

Pape 17 of 34
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Complamt no, 2517 of 20021 and 4320l 2021

registered with the authority, the Act cannot bz said 1o be
operating retrospectively. the provisions of the Act relied upon by
the complainants for seeking interest cannol be called in to ad
derogation and ignorance of the provisions of the buyer's
agreement. The interest is compensatory in nature and cannal be
granted in derogation and ignorance of the provisions ol the
buyer's agreement.

It is further submitted that the mterest lor the alleged doelay
demanded by the complainants is beyond the scope ol the buyer's
agreement. The complainants cannot demand any ialeresl or
compensation beyond the terms and conditions incorparated
the buyer's agreement.

That without prejudice to the contentions of the respondent, it is
submitted that the allegations of the complainants that possession
was to be given by 27.10.2016 or lastly by 27.01.2017 are wrong,
malafide and result af afterthought in view of the Tact that the
complainants had consciously and voluntarily made sevenl
payments to respondent even aller 27.01.2017. The complainants
have wantonly and needlessly leveled false, defamatory and
vexatious allepations against the respondent.

That since the complainants were not forthcoming with the
outstanding amounts, the respondent was constrained to issuc the
final notice dated 20.06.2019 to them. The respondent had
categorically notified the complainants that they had detaulied

remittance of the amounts due and payable by them [ we

Pape 1H ot 34
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Eumpialm no. 2517 ol 2021 and 4232 of 2021
further conveyed by the respondent to the complainants that in
the event of failure to remit the amounts mentiongd in the saul
notice, the respondent would be constrained o cancel he
provisional allotment ol the unit in question issued in thenr lavour
That upon receipt of the aforesaid notice 1ssued Dby the
respondent, the complainants approached the respondent
requesting it to nat give effect to the said nouce and further
promised the respondent that they would remit the remaining
instalments on time, The complainants further promised thatl they
would not stake any claim against the respondent on account ol
delay, if any. The respondent did not have any reason to suspec
the bona fide of the complainants and consequently desisted Trong
cancellation of the provisional allotment issued in their favour. It
nheeds to be taken inte reckoning that the respondent has
refrained from cancellation of the allotment issued in lavour of the
complainants relying upon their deliberale representations.
Therefore, the instant complaint is barred by estoppel.

That it needs to be highlighted that the respondenl had issued o
letter dated 01.10.2019 reminding the complamants 1o come
forward and obtain possesston of the unit in questian. ooy
the complainants consciously and willully ralramed  trom
obtaining possession of the unit in question. Moreover, the
complainants have maliciously concealed all the relevant

documents from this hon'ble office. there is no eguity in favoyr o

tape 19 at 34
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the complainants. The instant complaint constitutes a gross
misuse of process of law.

That it is submitted that several allottees, had delaulted in timely
remittance of payment of instalments which was an essenual,
crucial and an indispensable requirement lor conceplualizalion
and development of the project in question. Furthdqrmare, when
the proposed allottees default in their payments as per scheduale
agreed upon, the failure has a cascading cllect on the operations
and the cost for proper execulion of the project increases
exponentially whereas encrmous business losses belall upon the
respondent. The respondent, despile default of several allottees,
has diligently and earnestly pursued the develepment of the
project in question and has constructed the project in question as
expediticusly as possible.

That it is submitted that all the demands that have been raiscd hy
the respondent are striclly in accordance with the ernss and
conditions of the buyer’s agreement duly execuled and agreed Lo
hetween the parties, there is no default or lapse on the part of the
respondent. It is evident from the entire sequence of evenls, that
no illegality can be attributed te the respondent. the allegations
levelled by the complainants are tolally bascless. Thus, il is most
respectfully submitted that the present complaint deserves to be

dismissed at the very threshold.

Jurisdiction of the authority
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9. The respondent has raised preliminary objection regarding jurisiliction

10.

11.

of autherity to entertain the present complaint. The aatharity observes
that it has territorial as well as subject matter jurisdiction to adpudicate
the present camplaint for the reasons given below,

E.I Territorial jurisdiction

As per notification no. 1/92/2017-1'TCP dated 14122007 1ssued by
Town and Country Planning Department, Haryana the jurnsdiction ol
Real Estate Regulatory Authority, Gurugram shall be enlire Gurugram
District for all purpose with offices situated in Gurugram. In the
present case, the project in question is situated within the plannimg
area of Gurugram District. Therefore, this authority has complete
lerritorial jurisdiction Lo deal with the present complaint

E. Il Subject-matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section LL{4)(a]
is reproduced as hereunder:

Section 11{4){a)

Be responsible for afl obligacions, responsibilities and functions under
the provisions of this Acl or the rules ond regufabions made
thereunder or to the afloriees as per the ugreement for sede e Lo i
association of allotices, as the case may b tdf the conveyvanoe o ol
the apartments, plois or bunfdutgs, as the cose may be, te the afiotéces
or the common areas to che association of olfottees or the coinpeternt
atithority, as the case may be;

The provision of assured returns is part of the buofder fgpers
agreement, as per clouse 15 af the BHA dated ... Accardingly, th
promoter is responsible for all obligatans/responsibifittes  und
functions including payment of assured returnys us provided in Hutider
Buver's Agreement.

Section 34-Functions of the Authority:
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34{f) of the Act provides to ensure complrance of the ohlgdtinns cust
upon the promoters, the alfortees and the reol estoate agoents wnder s
Act and the rufes and regulotions made thereunder

S0, in view of the provisions of the Act of 2016 guot2d above, Lhe
authority has complete jurisdiction to decide the complaint regarding
non-compliance of obligations by the promoler leaving  aside
compensation which is to be decided by the adjudicating otticer 1l

pursued by the complainant at a later stage.

Further, the authority has no hitch in proceeding with the complaint
and to grant a relief of refund in the present matter in view of the
judgement passed by the Hon'ble Apex Court in Newtech Promoters
and Developers Private Limited Vs State of U.P. and Ors.” 2021-
2022(1) RCR(Civil), 357 and reiterated in case of M/s 5ana Realtors
Pvt Ltd. and other Vs. Union of India and other SLP{Civil} No. 13005
of 2020 decided on 12.05.2022 whercin it has heen land dowwn s

under:

"86. From the scheme of the Act of which a detailed reference hay
been made ond taking note of power of adjudication delineaied with
the regulatory outhority and adjudicating officer, what finally culls
out is that although the Act indicaces the distinct expressions like
‘refund’, ‘interest’, ‘penalty’ and ‘compensation’, a conjoint reading
of Sections 18 and 19 clearly manifests thai when it comes ro refund
of the amount, and interest on the refund amount, or directing
pavment of interest for delayed delivery of possession, or penalty
and interest thereon, it is the regulatary authority which has the
power ta examine and determine the outcome of a complaint. At the
same time, when it comes to a question of secking the relief of
adjudging compensation and mtevest thereon under Sections 12, 4,
18 and 19, the adjudicating officer exclusvely hos the power o
determine, keeping in view the collectve readimg of Section 71 read
with Section 72 of the Act if the adjucheation under Sections 12, 14,
18 and 19 other than compensation gs envisaged, if extended Lo the
adjudicating officer as prayed that, in our view, may mtend (o
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expand the ambit and scope of the powers und fuctons of G
adjudicating officer under Sectian 71 amd thot woold be dganist the
mandate of the Act 2016,

14. Hence, in view of the authoritative pronouncement ol the Hon'ble

15.

16.

Supreme Court in the cases mentioned above the authonty has the
jurisdiction to entertain a complaintl seeking refund of the amount and
interest on the refund amount

Findings on the objections raised by the respondent:

F.I Objection regarding complainants arc investors not consumer
The respondent submitted that the complainants are investor and oo
consumer/allottee, thus, the complainants are not ertitled o 1w
protection of the Act and thus, the present complaint s nol
maintainable.

The authority observes that the Act is enacted 1o prolect the interest ol
consumers of the real estate sector. It is settled principle of
interpretation that preamble is an introduction of a statute and slates
main aims and objects of enacting a statule but at the same time
preamble cannot be used 1o defeal the enacting provisions ot the Acl
Furthermaore, it is pertinent to nete that under sectuon 31 of the At
any aggrieved person can file a complaint against the promoter il the
promoter contravenes or violates any provisiens of the Act or rules or
regulations made thereunder. Upon careful perusal of all the terms and
conditions of the buyer's agreement, it is reveaed that the
complainants are an allottees/buyers and they have paid total price of
Rs. 10,88,381/- to the promoter towards purchase of the said unit in

the project of the promoter. At this stage, iL1s important Lo stress upon
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the definition of term allottee under the Act, the same is reproduced
below for ready reference:

"2fd} "allottee” in refutton (o o reefl estale project means the person Lo
wham o plat, apartment oF bailidorg, oy (e cose ety ey B fesce
ollotted, sold {whether as frochold ur feasehafd] or oohenns
transferred by the promoter, and ancldes the pesion ol
subsequently acgutres the said affotment through safe, transfer i
ofherwise but does not include o person to whom such plot,
apartment or butlding, us the case may be, 18 given on rem,”

17. In view of above-mentioned definition of "allottee™ as well ay all the
termns and conditions of the buyer's agreement excguied between
respondent and complainants, it is crystal clear that the complainants
are allottee as the subject unit was allotted to them by the promoter,
The concept of investor is not defined or referred in the Act. As per the
definition given under scction 2 ol the Act, there will e “promate
and “allottee” and there cannol be a party having a status ol “ivestor”
The Maharashtra Real Estate Appellate Tribunal in its order dated
29,01.2019 in appeal no. 0006000000010557 titled gs M/s Srushti
Sangam Developers Pvt. Ltd. V5. Sarvapriya Leasing (P} Lis. And
anr. has also held that the concept of investor is not dehned or
referred in the Act. Thus, the contention ol promoter that lhe
complainant-aliottee being investors is nol entitled to protection o
this Act stands rejected.

G. Findings on the reliel sought by the complainants:

G.1 Direct the respondent to refund the entire amount ol Rs
20,22,385/- along with prescribed rate of interesl

18. In the present complaint, the complainants intend to withdraw from

the project and are seeking return of the amount paid by it i respuect
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of subject unit along with interest at the prescribed rate as provided

under section 18{1) of the Act. Sec. 18(1) of the Act is reproduced

below for ready reference.

“Section 18: - Return of amount and compensation

18(1). {f the promoter faifs to complete or is unable tu give possession

of an apariment, plot, or buitding.

{a) in accordance with the terms of the ogreement fire sale or, os the
case may be, duly completed by the date specified theren, o

(b} due to discontinuance of his hustness os o doveloper an account
of suspension or revocation of the regstracien wrder this Aat o
for any other regson,
he shall be liable on demand to the allottees, 1n chse the
oliottee wishes to withdraw from the profect, withowt prejndice
to any other remedy available lo return the amount received
by him in respect of that apartment, plot, building, as the
case may be, with interest at such rate as may be prescribed
in this behalf including compensation in the munner us provided
under this Act:
Provided that where an alfotiee does not intend to withdrow from
the project, he shall be paid, by the promoter, interest jor every
month af delay, tifl the handing over af the possession, at sueh roto
as may ke prescribed,”

19. As per clause 16 of the flat buyer agreement dated 27052011
provides for handing over of possession and is reproduced below:

16. POSSESION
{fa) Time of handing over the Pnssession

{f{} Thot the possession of the Retalf Spaces i the Convnerciol Comple
shall be delivered and handed over to the Allotice(s). within thirty {10)
maonths of the execution hereof, subject however (o the Allottecfs}
having strictly complied with all the terms and conditions of thiy
Agreement and not being in defaull under any of the provisions of this
Agreement gnd all amounts due and pavalie by the Alotteefs) e
this Agreement having Deen pend sy Lo ter the ompany, The oo
sholl give potice to the Alfotteefs] affermy v wriboneg, T e Alottee o
take possession of the Retail Sparces for fus occopatinm ond pse Ve
of Passession ),

Pagc 25 0l 34



HARERA
& GURUGRAM

Complaint no. 2517 of 2021 and 4232 of 2021

fii} The Allottee(s} agrees ond wnderstands thot the Compame shod fne
entitled to o grace period of ane hundred and twenty {120] doyvy

over and above the perod e particelonfe specified Dereams atnns
sub-clouse {a){i} of clause 16, for applynrg and obioneg e

appravals i respect of the Commercid Complex

20. At the outset, it is relevant to comment on the presenl possession
clause of the agreement wherein the possession has been subjected
to all kinds of terms and conditions of this agreement, and the
complainant not being in default under any provisions ol this
agreement and compliance with all provisions, lormahtics and
documentation as prescribed by the promoter. The diafting of this
clause and incorporation of such conditions are nol only vague and
uncertain but so heavily loaded in favour of the promoter and against
the allottee(s) that even a single default by the allottee(s) in fullilling
formalities and documentations etc. as prescribed by the promoter
may make the possession clause irrelevant for the purpose ol
allottee(s) and the commitment time period for handing over
possession loses its meaning. The incorporabion ol such clanse m e
buyer’s agreement by the promoter is just Lo evade Lhe lability
towards timely delivery of subject unit and to deprive the allottee(s)

of his right accruing after delay in possession. This Is just Lo comment

as to how the builder has misused his dominant positicn and drafted
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such mischievous clause in the agreement and the allottee is left with
no option but to sign on the dotted lines,

Admissibility of grace period: The promoter has proposed to hand
over the possession of the said unil within thirty {30) monihs of the
execution, and further provided In agreement that promoter shall be
entitled to a grace period of 120 days for applying and oblaining
necessary approvals in respect of the commercial complex. The date
of execution of buyer’s agreement is 27.05.2014. The period ol 36
manths expired on 27.11.2016 as a matter of fact, the promoter has
not applied to the concerned authority for obtaining necessary
approvals within the grace period prescribed by the promoter in the
buyer’s agreement. As per the sefiled law one cannot he allowed to
take advantage of his own wrong. Accordingly, this grace period ol
120 days cannot be allowed to the promoter at this slage.

The question that arises before the authority for cansideration is thal
whether the allottee(s) are entitled for refund of the amount paid
along with interest or the allottees shall be directed lor taking the
possession after clearing the outstanding dues along wilth interest?

In the present complaint, the complainants-allottees submitted 1hail
vide e-mail dated 08.02.2019, they expressed ther imgbihty to take
possession of the unit due to the delay and subsequently requested

the respondent to adjust the amount paid to them till date towards
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the payment of instalment of the residential floor. The complaimants
subsequently wrote many emails dated 10.04.2019, 12.04.2019,
13.04.2019 and 25.04.2019 requesting for the cancellation ol it at
the commercial project and in turn adjusting the payments made by
them towards the residential project. That all the requests of the
complainants fell on the deaf cars of the respondent, as thew
remained adamant to get the remaining amount from 1he
complainants for completing the sale of the retaill umt The
respondent had to deliver the possession of the unit by or belore
27.10.2016 or 27.01.2017, if the grace period is included. However,
the possession was offered after almost | year [rom the promiscd
date of possession, and the complainants were nowhere in the
position to afford the unit,

The respondent/promoter submitted that the ateresme emals have
been created by the complaimants in order 1o collect false evidence 1o
the prejudice of the respondent and the contents of the gmails do no
advance the case of the complainants. Also, the complainants cannol
legally and lawfully claim any adjustment ol the paviments made by
them towards the unit in question against the sale consideration ol
the residential unit purchased by them. It is submitied that the
complainants do not have the adequate [unds o remil to the

respondent and have preferred the instanl complaint to mount
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undue pressure upen the respondent, Therelore, the ¢omplainants
aren’t entitled to any adjustment of instalments remitted towards the
unit in question.

The authority is of the view that there is no statutory provision in Lhe
Act which enables/entitles the allottee to adjust the amountl paid lor
one unit towards the consideration to be paid for another unit and
neither there is any contractual obligation upon the respondent to
adjust the same. Moreover, the respondent had obtained the
occupation certificate from the competent authority or 08.01.2018
and had thereafter offered possession of the subject unit to e
complainants on 29.01.20 18. No doubt that there had been deiay 1
banding over the possession of the subject commercial unit, bul it is
pertinent to note that the complainants had express their willingness
to cance] the subject commercial unit and adjustment ol the amount
paid after such offer of possession.

The section 18(1) is applicable only in the eventuality where the
promoter fails to complete or unable to give possession al e unil in
accordance with terms ol agreement for sale or duly completed by
the date specified therein,

This is an eventuality where the promoter has ofiered possession ot
the unit after obtaining occupalion certificate and on demand of duc

payment at the time of offer of possession the allolter wishes Lo
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withdraw from the project and demand return of the amount
received by the promoter in respect of the unit with Interest at the
prescribed rate. The allottees in this case expressed their inability Lo
take the possession of the unit only on (08.02.2019 after possession ol
the unit was offered to them after obtaining occupation certificate by
the promoter. The allottee never earhier opted/wished to withdraw
from the project even after the due date ol possession and only when
offer of possession was made to them and demand for due payment
was raised then conly filed a complaint belore the authonty. The
occupation certificate /part occupation certificate  of  Lhe
buildings/towers where allotted unit of the complamants are
situated is received alter obtaining eccupation certificate. Section
18(1) gives two options to the allottee f the prometer Libds o
complete ar is unable to give possession of the unn 1h accordance
with the terms of the agreement for sale or duly completed by the
date specified therein:
(i) Allottee wishes to withdraw from the project; or
(i1) Allottee does not intend to withdraw trom the project

28. The right under section 18(1)/19{4) accrucs Lo the allotice on fahire

of the promoter to compleile or unable Lo give possessibn of the unit

in accordance with the terms of the agreement for sale or duby

completed by the date specified therein. Il allotlee has nol exercised
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the right to withdraw from the project alter the due date ol
possession is over till the offer of possession was made te him, 1L
impliedly means that the allottee has tacitly wished (o conunue with
the project. The promoter has already invested in the project Lo
complete it and offered possession of the allotted unit. Although, o)
delay in handing over the unit by due dale n accordance with the
terms of the apreement for sale, the consequences provided in
proviso to section 18(1) will come in force as the promaoter has to pay
interest at the prescribed rate of cvery month of delay ull 1he
handing over of possession and allottee’s inlerest for the maney e
has paid to the promoter are protected accordingly. ¥Further i the
judgement of the Hon'ble Supreme Court of India in the cases ol
Newtech Promoters and Developers Private Limited Vs State of
U.P. and Ors. (supra) reiterated in case of M/s Sana Realtors
Private Limited & other Vs Union of India & others SLP {Civil)
No. 13005 of 2020 decided on 12.05.2022. il was observed

25, The unqualified right of the alfotice to seek refund refereed Under
Section  18{1)fa) and Section TO{4) of the Act s oot dependont
on uny condingencies ar sitpuluttons thereof fo appears Hhat thee
legislature has conscivusly provided Uus vt of refanit o
demand as an unconditional absolute right to the alfottee, f the
promoter fails to give pussession of the apartment, plat or bulding
within the time stipulated under the terms of the ogreement
regardiess of unforeseen events or stay orders af  the
Court/Tribunal, which 15 in either wuy not ottribuiohle to the
allottee/home buver, the promoler 5 under i ohligotom Lo
refund the amount on demand with mterest at the rete prescribed
by the Stote Government including compensatton in fhe imdainer
provided under the Act with the proviso that if the allottee does
Aot wish to withdraw from the project, he shall he entitfed for
interest for the periad of delay tll handing nver possession ot the
rate prescribed,
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29. Further, the Haryana Real Estate Repulatory Authority Gurugram
(Forfeiture of earnest money by the builder) Regulations, 11{5} ol
2018, states that-

“5. AMOUNT OF EARNEST MONEY

Scenario prior to the Real Estute {Regitotions and Development)
Act, 2016 was different. Frauds were carried out without any fear
as there was no faw for the same but now, in view of the above
facts and taking into consideration the judgements of Hon'bly
National Consumer Disputes Redressal Commission and the
Hon'ble Supreme Court of India, the authority 15 of the view that
the farfeiture amount of the earnest money shall not exceed maovey
than 10% of the consideration amount of the real estate Le
apartment/plot/building as the case may be in all cases where the
cancellation of the flat/unit/plot is made hy the builder in a
unilaterai manner or the buyer Intends to withdraw from the
project and any agreement containing any clause contrery o the
aforesaid regulations shaft be vard and not binding on the bues

30. The authority observes that the complainants-allotiees made a total
payment of Rs.10,88,381/- against the sale consideration of
Rs.29,69,112/- and the same was acknowledged by the respondent-
promoter as per statement of account dated 27.08.2021. I is
interesting to note that the complainants-allottees have failed to pay
a single penny after 16.08.2014. From the conduct of Lhe
complainants-allottee and as per the submissions made by the

complainants, it is quite evident that the complamants-aliottees does

not intend to continue with the project.
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Keeping in view, the request of the complainants, the
respondent/promotor directed to refund the paid-up amount after
deducting 10% of the basis sale consideration and shall return the
amount along with interest at the rate of 10.60% (the State Bank of
India highest marginal cost of lending rate {MCLR) applicable as on
date +2%) as prescribed under rule 15 of the Haryana Feal Estate
(Regulation and Development) Rules, 2017, from the date of
surrender 08.02.2019 finadvertently recorded wrong as 01.02.2019
in proceedings dated 12.01.2023) tili the actual date of refund of the
amount within the timelines, provided in rule 16 of the Haryana
Rules 2017 ibid.

Directions of the authority

Hence, the authority hereby passes this order and issue the
following directions under section 37 of the Act to ensure
compliance of obligations cast upon the promoter as per the function

entrusted to the authority-undersection 34(f):

i. The respondent is directed to refund the paid-up amount of
Rs.10,88,381/- after  deducting 10% of the basic sale
consideration of Rs. 29,69,112/- with the interest at the
prescribed rate i.e, 10.60% is allowed on the balance amount if
any, from the date of surrender till date of actual refund.

ii. A period of 90 days is given to the respondent to ¢comply with
the directions given in this order and failing which legal

consequences would follow.
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33. A copy cof this order be placed on the connected case file bearing no.
CR/4232/2021.
34. Both the complaints stand disposed of.

35. File be consigned to registry.

M V) =
Sanjeev KGimar Arora Vijay Kum
ember o) Member

Haryana Real Estate'ﬁeﬁﬁ]atbry Authority, Gurugram
Dated: 12.01.2023
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