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" ORDER-

1. The present complaint has Eeeﬁ{_ﬁlgd‘. t-:}-."ﬂ:.é"._r.ﬁtnp!ainant{alluttee
under section 31 of the Real Estate (Regulation and Development)
Act, 2016 (in short, the Act) read with rule 28 of the Haryana Real
Estate (Regulation and Development) Rules, 2017 (in short, the
Rules) for violation of section 11(4)(a) of the Act wherein it is inter
alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provision of the
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Act or the rules and regulations made there under or to the allottee

Complaint no. 2467 of 2021

as per the agreement for sale executed inter se.

A. Unitand project related details

2. The particulars of unit details, sale consideration, the amount paid by
the complainant, date of proposed handing over the possession,

delay period, if any, have been detailed in the following tabular form:

S.N. Heads T 9 Information
1. Name and location nfth"‘ »: | "Assotech Blith”, Sector 99,
2.
3.
4.

shme Developers Private
\“fﬁ
Qyﬁ, s Uppal Housing Private Limited

5. RERA registe % -.- vide registration No. 83
registered =1 L8 ﬁ{ i:‘ La?ted 23.08.2017

Validuptu ~ | - 22082023

LIDLIC ;
6. Anunnentiemr’ VI U ‘xéuﬁtmz

(As per page no. 24 of complaint)

(No builder buyer agreement has
been executed inter-se parties, but
a similar document containing
rights and liabilities of both the
parties has been placed on record)

7. Unit no. A- 1002 on 10 floor, tower A
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Complaint no. 2467 of 2021

(As per page no. 24 of complaint )

Super area admeasuring 1365 sq. ft.

(As per page no. 24 of complaint)

Payment plan Construction linked payment plan
(As per page no. 51-52 of complaint)

Possession clause As per Clause 19(1),

The possession of the apartment
shall be delivered to the allottee(s)

i3 }, by the company within 42

g allottee(s), availability
ling material, change of

: '_ -se the Company is unable to
cunsm:ct the apartment within

HARE B ' e o
GURUG | el v compn

compensate the intending Allottee
(s) for delayed period @Rs. 10/-
per sq. ft. per month subject to
regular and timely payments of all
installments by the Allottee (s). No
delayed charges shall be payable
within the grace period. Such
compensation shall be adjusted in
the outstanding dues of the
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Allottee (s) at the time of handing
over possession

12.

Due date of
possession

delivery of

29.06.2016

(Calculated from date of allotment

letter dated 29.06.2012 with grace
period of 6 months as per clause
19(11))

(Grace-period is allowed)

13.

Total consideration =

Rs. 70,66,750/-

| (As per page no. 24 of complaint)

14. | Total amount paid by thé ' /. /| Rs. 64,62,697/-
compialusnt \ {Rﬁ- er applicant ledger dated
1 on page no. 51-52 of
15. Occupation
16. Date of offer

complainant

group housing prn}ec{

qme

B, Factsnfthﬂmmpﬂ A!{F }‘{ A

That the respundent.-m

y ,“Assntet:hBlith a

rm‘g"ai'mé \of l‘i O‘&E acres situated in

Sector-99, Dhankot, Gurugram, Haryana vide license no. 95 of 2011

dated 28.10.2011 issued by the Director, Town and Country Planning

Department, Gurugram, Haryana.

That the representatives of the respondent company, sometimes in

March 2012, met the complainant and spoke very high on the
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reputation of the company of delivery of the project on time and also
handed over a brochure and stated that it has conceived and is in the
process of contracting and redefining the perception about luxury
living, which the respondent is proposing to complete in all respects
with reference to civil finishes, flooring, electrical power to
distribution panels on each level / floor plumbing and ventilators,
elevators, back up diesel genern&m p!:c.

That in pursuant to the e' ‘ate | advertisements, assurances,
u‘l i

representations and prpmises u;nade by. the respondent in the
; LI" Lo
brochure circulated b}r It abuut l:fle hlﬁ?\y Enp;mgietinn of a premium
¥ 4 e Y

project with imp?‘cﬁbfe facilitles anti be vin the same to be
: ""1. |
correct and true, thg umplamant cunsuiered an;d vide application
I
and booking no. ABQIU ?Ili apd PB&I m?hz -13 respectively

LR
dated 21.03.2012, bookéq;-a unizwln%np ‘A-1002 on 10t floor of

tower-A having super area ¢ sqr«&r’in the said project having a
total cunsideraﬂnng»ﬁ?sf%iﬁg,% %@rﬂaid‘% booking amount of
Rs. 12,49,813/- vide chequena 1{}4-414 dated 22.05.2012 drawn on
HDFC Bank, New Delhl 4nd the sanie whs aclmnwledgecl by it vide
receipt no. ABMR/00335/12-13.

That it was represented and assured by the respondent that the
possession of his flat would be delivered within 42 months from the
date of allotment with a grace period of six months along with

possession of the flat.
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That, pursuant to the booking of the unit, an allotment letter cum
builder-buyer agreement dated 29.06.2012 was executed between
the parties which included all the details of the project such as
amenities promised, site plan, payment schedule, date of completion
etc. Under the said builder buyer agreement, it promised, assured,
represented and committed to the complainant that this residential
project would be completed and Hﬁl be handed over to the buyer
within 42 months from the dflt% I%ue of allotment cum builder
buyer agreement. Furthep; es pe,r ause 19 (I) of said agreement, it

:‘-jf -;.1_---’!_\

assured that the tim 5.:61' e 5&@ g
&7

-(tu hlghlight l}%ﬁln &d‘s per the terms and

That it is also imp ta
conditions of the 41]% ent Ietber cur? blﬂld&i‘ huyer agreement, the
respondent wuuld a\ﬁd& 'by the cqnézructlun{develnpment
milestones in accurdéikce,mfithpth‘g cm:'sfr}lf_tmn plan set out in the

builder/buyer agreement.

That the cnmplalﬁu'% Q_A'% [%;Jﬁ @; 6,28,771/- to the

respondent vide chequﬁ np. %?5(}2,3 dated 19. t}? 2012 drawn on IDBI
bank, Gurugram and the same was ac%uwf&dg&d by it vide receipt
no. ABMR/00735/12-13.

It is pertinent to note that the allotment letter cum buyer's
agreement contains the arbitrary such as clause 12(b) and 19(ii)

wherein in case of failure ion part of the respondent to comply with

the provision of the allotment letter, he would be charged @18%,
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however, on the other hand the respondent builder would be liable
to pay compensation @ Rs10 per sq. ft. only, in case of failure on its
part to abide by terms and conditions of the allotment letter.

That as per the allotment letter cum agreement, the complainant was
supposed to get the peaceful and vacant possession of his unit within

42 months from the date of allotment with a grace period of 180

days (6 months) which camertq-;- ve 29.06.2016. That to the utter

; ;gf
dismay of the complainant thq;%{‘; led to offer the possession of

‘.a"féff:»
his Unit in the stlpulatedwfime ppd, thera is a delay of almost five
F _ii L? [ m.l-’--;u
years. /D AT TINY

:J'r / S r“:“’“ N ”"i
That the said unit ﬁ.@ urchased b}r 1t:he cnmﬁhﬁeant on the pretext

of construction lm#e_q aymanﬁiplqp per claiuee il of the allotment
1 |

letter which pruwd%ﬁ"ﬁ)'
the respondent base& i

noteworthy to menﬁor‘gﬁﬁ
plan was that he&vwgu?a'&eg réql.énéldato pﬂ_ﬁa only part of sale

consideration as per agr&ed stagas aﬂconslderamun provided that

ﬁ?le consideration to
0,

such stage wise detﬁjant{ shuuljd be ll'aised by it upon furnishing
credible evidences of completing various stages of construction to
the satisfaction of the complainant. It raised the demands from the
complainant without giving any heed to the construction linked
payment plan. That the complainant in good faith paid the amount as

and when demanded. That there exists a prime facie case against the
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respondent by illegally raising the instalments whereas on the said
dates, the construction of the unit has not reached the desired level
of construction at all which is firmly in complete disobedience of
construction linked payment plan as agreed between the
complainant and the respondent

That the complainant has already paid almost 95% of the total
consideration of the unit i.e.. aﬂ arquunt of Rs. 64,62,696.34/- till

f'v"‘-'.

date. He anticipated and “g;
il ;'E“-

respondent would be unMJ mia, ' arm 1at was commensurate to

the stage of cnnstru:;ff/ r @:{h} complainant would be
¢ ﬁéf‘.':-i‘-:-“ G :\ ¥

%
provided with nmé},y updates regardfng the t:uustructmn work at

site. Yet, the cnmpiqlr?nt herem ha'" t& cunstantly follow up and
I

chase the respandem tnwuim %u t t?e W of the project, but

no satisfactory respm‘fs,e é}cmﬁ;rege_wdate w,as provided.
e oc(s ["e"n 4
That to the further surpﬁ&mana,ﬂhnay of the Complainant, all

promises of the Rﬁ ﬁ ﬁ % ﬂhﬁ%lse and absolutely

misleading since aftﬁr cmrs eraPle.. 55?\:‘::{ Ht:n:le and despite of
many fultow-ups the builder had falled to keep pace with
development of the project as the construction of the said project
since the date of start of excavation was going at snail pace and the
said project is far from completion and the same will not be able to

deliver the possession within the stipulated time. It is abundantly

clear that the respondent has played a fraud upon the complainant
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and has cheated him fraudulently and dishonestly with a false
promise to complete the construction of the project within the
stipulated period.

That even at the time of the execution of the allotment letter cum
agreement the respondent had represented to the complainant that
time is essence of the allotment and they are in possession of the
necessary approvals from thg.&j@,-ggyana to commence with the

r

i Yy
construction work of the resitf = =‘.~
&t;{& =

e j;.'q. F.i

respondent’s office %iﬁif%'mials of the anomaly and
Q¥ _LChB LA g\

asked them to explai ﬂﬁd’b aﬁan‘ﬁhﬁ:fﬁll ‘date the officials did not
S aad w O

Lject However, he visited the

F&' S e

have any clear e ion abﬁut’the‘ﬁamé&,;&} also showed their
. o 3=

helplessness in atter n’ﬁ Iis amounts to fraud being
it I

committed toward ‘ﬁ’l

TFY
omplainant herein. That the only oblique
p: nﬁ i'ﬁ,égﬂ)ﬁ” y oblig

motive of the Respunaéﬁf‘}fc dupe his'hard-earned money.

~||-

That the complainant wa;hﬁéoé‘kéim}ﬁhélled when they received
a letter dated 11.1%2? D{fﬁtlﬁ%t iﬂ%ﬁﬁand Resumption of
work at Assotech l?]Hs_h"C:ijEI;ESPDﬁEn% 'Ilf\h&airespundent has on
its own, extended thiedaté of th

é’cﬁ‘l’h:;)fegién b, 30.11.2021, which is
absurd, arbitrary and unjust in nature. Furthermore, due to the
absurd terms and conditions imposed by the respondent and this
extension of deadline has rendered the agreement executed by and

amongst the complainant and respondent, null and void.
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That there is an apprehension in the mind of the complainant that
the respondent has been playing fraud and there is something fishy
which the respondent is not disclosing to the him just to embezzle
his hard-earned money. The complainant has neither political rivalry

nor any business jealousies with the opposite party rather is a

common human being.
That the respondent is gulltx ﬁ&t‘; IEHC_‘,-" in service within the
e oy
A "v. ] "
%"‘{&H"f
The complainant has su '_ ered m-' fdeﬁciency in services by

purview of provisions of the 6 and the provisions of Rules.

the respondent and ai%wsl?thfﬁe :Eumﬁant is fully liable to cure the

y iy F

deficiency as per t]}ia:ﬁ'?wsmns Uf the Act anﬂ éb%

That the cnmplmhﬁ havitng” Hrttdi'eda and x%nered dreams of

owning his own ﬂa&ﬁrﬂ n is C nsh'amed;aﬂd-l:eft with no option but

to cancel the ailun}a@\]’ tﬂg__&mb'é% ;{f{und of the amount

including but not hm:ted‘::?hl nts made in lieu of the said

unit/flat, as per tthﬁde%on{o&ﬁlntment letter cum
sl

agreement execut?d by the\ FE??OH{]?R} and even otherwise are
entitled to the samé;_:r‘ NINUNAIN |

That the complainant after losing all tll'le hope from the respondent
company, after being mentally tortured and also losing considerable
amount, is constrained to approach this Authority for redressal of his

grievance.
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21. The complainant-allottee filed an application for change in relief
dated 19.04.2022 wherein seeking amendment in relief sought from
refund to possession along with delay possession charges. The said

request of the complaint was allowed.

C. Relief sought by the complainant:

22. The complainant has sought fullowing relief(s):

delay from due date of b pam}bﬁef Qp“‘Se‘ssmn till actual handing
over of pussessmyl /r f'\i A

it to pa}r cost Df Iitlga‘h%llg

23. On the date D{_ﬁ?h an Fthf Quth“omy‘** éi(plained to the
_ ée Enr#raﬁenmn as alleged to have
been committed in rel‘atiﬂ‘; tﬂlseetmn Lﬂ,ﬁiﬁ {a) of the Act to plead
guilty or not to plead guitty . [ !f-:-. i

ADLDA
D. Replybytherespp}l "2 YAN NI AVg

respundent{pmmo&f’a

24. The respondent ﬁas!,_@@t@&;@ﬂ f.‘&hq, Wmnt on the following

grounds.

i.  That the agreements that were executed prior to implementation
of Act of 2016 and Rules shall be binding on the parties and cannot
be reopened. It is clarified in the rules published by the state of
Haryana, the explanation given at the end of the prescribed

agreement for sale in annexure A of the Rules, that the developer
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shall disclose the existing agreement for sale in respect of ongoing
project and further that such disclosure shall not affect the validity
of such existing agreement executed with its customers and thus,
the parties are bound by the terms of the agreement.

That the relief(s) sought by the complainant are unjustified,
baseless and beyond the scnpe/amhit of the agreement duly

eyes and is bound by manje, énd ﬁbﬂ,‘ehefs sought by him are
way beyond the fqn(%_ugﬂs*of Ehe“aﬁ‘eg{nent between the parties.

......

The cnmpiainanw@}k entering into, the qﬂebment has accepted

and is bound by?;‘e%ffand gvﬁry qfaqge of th? ﬁlr agreement.

\
Al | d

That the compl ) éﬁer cupdtgctmg ﬁhe;r due diligence and

further inw:stigacﬂﬁEﬂ al :{t }&V mﬁgﬁet approached the

respondent and app nit no. A-1002, having
tentative super H-u 65 iﬂ ft. in the project
“Assotech Blith” Arﬂ ﬁama

That the compiaiﬁm@; @ﬁq;.--t&__apﬁwﬁ@g’ﬁiﬁ;;ﬁﬂent, had conducted
extensive and independent enquiries regarding the project and it was
only after she was fully satisfied with regard to all aspects of the
project, including but not limited to the capacity of respondent to
undertake development of the same and she took an independent and

informed decision to purchase the unit, un-influenced in any manner

by respondent,
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That the complainant wilfully, uninfluenced and after being fully
satisfied signed the allotment letter/agreement dated 29.06.2012.
further, all the demands were raised by the respondent as per the
agreed payment plan and as per the construction milestones achieved
by the respondent-company and the respondent through various emails
kept her updated with respect to construction status of the unit.

That vide email dated 11.12.2020, the respondent intimated the
complainant that the cunstrucﬁ\pﬁ’?uﬁﬁm the project site is going to be

resumed and the same was: “_ due to the current Covid-19

pandemic.

@ 1 “t _be delivered to the
complainant by the-tes nden{*ﬂrlfhih‘ % from the date of
. mﬁnl i?atfd 012 subject to the
. regular a d hmely payments by the

intending allottee. w We’ﬁ C%lse' .aceount of orders passed

by Hon'ble National '

That the possession

signing of allotment ¢

force majeure,

State Pollution Control
Board which issued various m builders to take additional

and step to cur&nlfﬁ%{:{ ﬁ%the aforementioned
reasons, the progress of work o pdent was abruptly
hampered. All the "?qunltfaé fglﬁﬁ\d aﬁoppage of work on
several occasions which also resulted in laborers and contractors
abandoning work. As a result of various directions from the authorities
at different occasions, regarding water shortage and pollution control
etc., coupled with laborers and contractors abounding the work, the
respondent had to run form pillar to post in order to find new

contractors and labourers, thus affecting progress of project. The
pandemic Covid-19 is also the biggest reason for delay in handing
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over the possession of the flat/unit. Hence, respondent is not liable for
the delay in handing over of possession of apartment of the

complainant.

That that construction contract for construction of project namely
“Assotech Blith” was executed on 03.04.2012 between respondent
and Assotech Limited. The complete construction work including
civil, internal and external electrlcal plumbing, firefighting and all

external development along W _HJ}“lnternal development was

awarded to Assotech

h .Ir.

“'f‘~ o B

agreement 03.04, 201}- Tha'rjq ;l;l;ere&fte{ the construction was

mi Wﬁ? 'ﬁbr:{@,é’\ contract terms and

as goYﬂR‘as per Ehe'ﬂ:umpletmn schedule.
Thereafter, the m@ actor mmganylssutegmL glt&d in the mid of
=

year 2015 faced|litigation l}m H.

J érlde construction contract

| igh Court and on
{ﬁ tech Limited” was
. nal liqt @M}r Hon’ble Delhi High
Court by Co. petition \?I‘Mﬂf” --‘2'5'15 and then the official
liquidator was a ur cm‘hpany

That the appou%t 6L tg

company and the baard of éirgk;tws! whb’léu;cs forward to all the

construction activity of this site was became ex-management and

EFEE 'EI' sea’eﬂ DFFCE of contractor

accordingly their all powers were taken over by O.L. Even the
respondent approached the 0.L., appointed by Hon'ble High Court
of Delhi to look into the integrity of this problem so that the
construction activity will be carried on but the O.L. has

categorically asked the respondent to wait as because the matter
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was already sub-judice before the Hon'ble Delhi High Court. Even
the respondent tried to arrange other contractor so that the work
can be carried on but no one came forward to take up the
assignment of construction activity because the work was in the
mid-way and huge acute recession was prevailing in the real estate
market that's the reason nobody shown their interest to take the

assignment in project. Hence, the respondent became helpless to

carry the construction wurkwa‘i:_?ma. Thus in these circumstances

H" _|"

70% to 80% wqi-kr as cumglete&agsnte Tiie construction of all

the towers wasbﬁh st cpm : let,ed l’l"he' ﬁnf-sﬁir? activity was also

in advance stagg s o(thus hn &hi! g{awﬁ %LIBSatmn it was very

difficult to termi o%ur#v with/“Assotech Limited”.
Further, no other cnntbf‘a‘&\_f tm %Wd to enter in this type of

on-going pmjezi A‘ Knug material has also
4
enhanced / incr RK the eost of construction
ill f r Wi truction. This is
will increase i qe%c‘luj%ﬁtﬁj {@ ﬁh}é _{ql’l;\‘(]'ﬁlns ruction. This

because in this contract there was no clause of enhancement of

rate and then due to this contract "Assotech Limited” was bound to
do the work and complete the project even contractor has given
their written consent to the respondent. They were ready to
complete the aforesaid project as and when this problem will end,
and they have also given the bonafide development which is going
in the Hon'ble Delhi High Court.

Page 15 of 34



Xi.

HARERA

Complaint no. 2467 of 2021

= GURUGRAM

That respondent has sold the flat mostly prior to this situation and
as per the term and condition of the builder buyer agreement,
there is no any price / rate enhancement of their flat booking rate.
That even the real estate market was also deteriorated and there
were recession in real estate market from 2015-16 onwards. Thus,
due to this unforeseen circumstances the construction was
delayed. When the Hon'ble High Court of Delhi ordered for revival
of contractor company, it immeﬁiate ly restarted the construction

work at site with full fnrce‘: \power to recap the loss of the

isclos ‘g@‘ﬁ\company certified by
“in RERA, Lf'l::'f;ﬁo@pany has spent an

: ores tow 2 the acquisition and
1 J mal and internal
by g ompany to HUDA)

has also been paaﬁg schedul g,m'ﬁ mpany received a total
payment of Rs. 2 cFm{es %’ of &iﬂns%m customers who

had booked units in:@{ ﬁg&%}k@w pw{\;’ per their respective
scheduled payment plans. This amount collected from customers
includes the payments received by the complainant against their booked
unit. The balance cost incurred to date was funded by the
shareholders/debenture holders of the company.
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That the construction of the project is in full swing and is as per the
schedule and the respondent-company as committed to deliver the

said project as per the RERA registration certificate.

That the complainant who was merely an investor and wanted to
ride on the investment boom in the real estate sector and thereby
kept on waiting for the property prices to rise but since the real
estate market did not rose, filed the present complaint. On
12.04.2021, it applied for gr Al -w@pation certificate for towers
E, F, C and G. After the gran :

offer the possession to

Copies of all the releva
the record. Their a@&thepncity is not in cl;spute. Hence the complaint
can be decided 1bas¥d ?n ‘th&e qurﬁ{h y fétf documents and

submission made b}iﬁ \%mg‘
NN B L‘-"'v

Jurisdiction of the authqgf‘ HE{;}.’;“ A

The authority nbﬁ ‘ gityhas-territorial, as well as subject
matter jurisdicti 1dju g
{

reasons givenbelow. * | |1 ) |/ I AN/
\JUINU\ZINAVI
E.I Territorial jurisdiction

complaint for the

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, the jurisdiction of Real
Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpose with offices situated in Gurugram. In the

present case, the project in question is situated within the planning
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area of Gurugram District, therefore this authority has complete
territorial jurisdiction to deal with the present complaint.

E.Il Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section
11(4)(a) is reproduced as hereunder:

Section 11(4)(a) S .
Be responsible for all obl ’sﬁgﬂanﬂbfﬁms and functions
under the provisions of this A r the\rules and regulations made
thereunder or to the aﬂatteg reement for sale, or to the
association of allotte mﬁ\g:e € Ef r?wy b'%leﬂ the conveyance of all
the apartments, A case may be, to the
allottee, or the ?p/ aarﬁ: ﬂfﬂ ﬁpsomaﬁop uf allottee or the
competent auma@ s the case may be; \ 3=

I“\ 1 |

‘ -1
34(f) of the A -provides, ta m‘ﬁ' me n:e ‘of ;he obligations

cast upon the th al mﬁ aﬁemf estate agents
under this Act and the _Fﬁ ani r@uf&ﬂmﬂ;ﬁaﬂ%ﬁ thereunder.

So, in view of the prnwsluns of the Act of 2016 quoted above, the

lt'

authority has cump]ete 1unsdictmn to decide the complaint

regarding non- cnmpllance of ubhgatinn; by the promoter leaving
ABRLRANRLEANT
aside compensation which is to be decided h}r the Edj udicating officer

' 'r[ [r..’; :" ¥ —J' I'

if pursued by the complainant at a later stage.

Findings on objections raised by the respondent

F.I Objection regarding jurisdiction of authority w.r.t. buyer's
agreement executed prior to coming into force of the Act

The respondent raised a contention that the authority is deprived of

the jurisdiction to go into the interpretation of, or rights of the
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parties inter-se in accordance with the allotment letter executed
between the parties and no agreement for sale as referred to under
the provisions of the Act or the said rules has been executed inter se

parties. The authority is of the view that the Act nowhere provides,
nor can be so construed, that all previous agreements will be re-

written after coming into force of the Act. Therefore, the provisions

i

certain specific provisions/Situation in a specific/particular manner,

; ‘:'atd‘ance with the Act and

contention has been

Realtors Suburban Pvt. nd others. (W.P 2737 of

2017)decided on OH.Zﬁ WF»R aA'nder:

119. Under rhe sions ]o rgqn 18, fw a‘e.’q}' in handing over
the possession jﬂ e  counted from e date mentioned in the
agreement for sale entered into by the prﬂmazer and the allottee
prior to its registration under RERA. Under the provisions of RERA,
the promoter is given a facility to revise the date of completion of
project and declare the same under Section 4. The RERA does not
contemplate rewriting of contract between the flat purchaser and
the promoter.....

122. We have already discussed that above stated provisions of the
RERA are not retrospective in nature. They may to some extent be
having a retroactive or quasi retroactive effect but then on that
ground the validity of the provisions of RERA cannot be challenged.
The Parliament is competent enough to legislate law having
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retrospective or retroactive effect. A law can be even framed to
affect subsisting / existing contractual rights between the parties in
the larger public interest. We do not have any doubt in our mind
that the RERA has been framed in the larger public interest after a
thorough study and discussion made at the highest level by the
Standing Committee and Select Committee, which submitted its
detailed reports.”

30. Also, in Appeal no. 173 of 2019 titled as Magic Eye Developer Pvt.
Ltd. Vs. Ishwer Singh Dahiya,in order dated 17.12.2019 the Haryana

I-:l':.‘
.S

. _‘-"- _I.: . 1 .
“34. Thus, keeping in vi ‘L ] ‘ﬁ osaid discussion, we are of the

1 et o ool g s
considered opinion that | provisions of the Act are quasi

retroactive to some exten Jcﬁ_ ratiomand will be applicable to the

ggreements fo erad | into  evern wprio 0 coming into

pperation of th I.-T:.i‘ '.."i:;_&flf.“h"-"-" owetill in the process o
completion, Hence i case. of delay “in" ehe, offer/delivery of
penthe terms.an

possession as nd conditions of reement for sale

L=

the allottee shall fbe entitled to_the. interest/delayed possession
charges on the.reasonable’ i t as provided in Rule 15 of
wun

the rules and: one sided, ui aif and- unreasonable rate of
tioned in the ment forsale is liable to be
'. I 'rag%?e ft ‘ﬁ'(r i

compensation me

ol

ignored.” \ <

s&gg,;arrﬁ{ except for the provisions
which have been abrugaféﬂihfthﬁﬁ@fjﬁéﬁ Further, it is noted that

g

the builder-buyersE]_g 'EKPVE‘DI";EX ted in the manner
that there is no [E tﬁbﬁﬂ@ gtf otiate any of the
clauses contained ﬁfﬁ"t‘}%ﬁ%ﬂ%}mﬂ“ﬁ is of the view that

the charges payable under various heads shall be payable as per the

31. The agreements are 'si

agreed terms and conditions of the agreement/allotment letter
subject to the condition that the same are in accordance with the
plans/permissions approved by the respective
departments/competent authorities and are not in contravention of
any other Act, rules, statutes, instructions, directions issued

thereunder and are not unreasonable or exorbitant in nature.
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F.Il Objection regarding handing over possession as per declaration
given under section 4(2)(1)(C) of RERA Act

The counsel for the respondent has stated that the respondent at the
time of registration of the project gave revised date for completion
of same and also completed the same before expiry of that period,
therefore, under such circumstances the respondent is not liable to

be visited with penal cunsequences as laid down under RERA.

Therefore, next question of d i {on is whether the respondent

is entitled to avail the time “* h}f the authority at the time
,r ! “j e =
of registering the projeet under secti 4 of the Act.
P iy A
It is now settled la @ ‘the Wﬁﬁls of and the rules are

also applicable to P% ng pr t‘? ﬁ fhe terlEq'lgning project has
(1)lo) of l#e Ful@ ;l’hb new as well as the

ongoing project are

section 4 of the Act.

Section 4[2][]][C]cha g?ﬂ% ﬂlav"ﬁﬂhile applying for

registration of the real estate pl;g]_ecT the pr}'mpnter has to file a
declaration under "section’ 4{2}(! Frfhe'.&éb and the same is

reproduced as under: -

Section 4: - Application for registration of real estate projects

(2)The promoter shall enclose the following documents along
with the application referred to in sub-section (1), namely: —

............................. .
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(1): -a declaration, supported by an affidavit, which shall be
signed by the promoter or any person authorised by the
promoter, stating: — ............c.......

(C) the time period within which he undertakes to
complete the project or phase thereof, as the case
may be..."

34. The time period for handing over the possession is committed by the
builder as per the relevant clause of flat buyer’s agreement and the
commitment of the promoter re%rdmfg handing over of possession

of the unit is taken f‘h;,.-' ‘The new timeline indicated in

‘:" »“promoter while making an
‘does not change the
ession by the due

new timeline as

indicated by the prhngpa{m tl'it- dqcl aliiummnder section 4(2)(1)(C)
is now the new timel 35_ _. C Mhe completion of the
project. Although, penal p ot be initiated against the
builder for not m% d% of possession but
now, if the prnmutg. E Is to c "ietzﬁhe pru]ect in declared
timeline, then he llsJiaLnlJe le al’ Béééé\ﬁés The due date of
possession as per the agreement remains unchanged and promoter
is liable for the consequences and obligations arising out of failure in
handing over possession by the due date as committed by him in the

apartment buyer agreement and he is liable for the delayed

possession charges as provided in proviso to section 18(1) of the Act.
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The same issue has been dealt by hon’ble Bombay High Court in case
titled as Neelkamal Realtors Suburban Pvt. Ltd, and anr. vs Union

of India and ors. and has observed as under:

"119. Under the provisions of Section 18, the delay in handing over
the possession would be counted from the date mentioned in the
agreement for sale entered into by the promoter and the allottee
prior to its registration under RERA. Under the provisions of RERA,
the promoter is given a facility to revise the date of completion of
project and declare the same under Section 4. The RERA does not
contemplate rewriting of contract between the flat purchaser and

e

the promoter...” - }E@} T
S i)
i sl

F.Ill Objections regarding the complainants being investors:
fd‘.. 1.""!'" rl—#l:l E :-':I.l-. ,"""'. - \*’.
Itis pleaded on behalf of respondent that complainants are investors
F 4l J_r L =il ‘_r e -".-'

and not consumers. _@, they aI;E nhﬁt éhtitled to any protection under
the Act and the cn?ﬁél{irnt ﬁ_ledu l:uyI |thpi::m t:xhndvir Eelftiun 31 of the Act,
2016 is not maintainable:. It is pleaded that the preamble of the Act,
states that the Act is'enai:téd to p;"nteu-:t the 1int§grest of consumers of

\Ch 1N o8
the real estate sector. The Authority observes that the respondent is

WYIE el s
correct in stating that the Act is enacted to protect the interest of
consumers of the nial estate sector. _'lt is gettled principle of
interpretation that p_féé:nl:u-le is an ir:ltruducjciur! of a statute and
states the main aims _and_ _dﬁje_ct_s_ ;J-f gna;:gng a :?:tafute but at the same
time, the preamble cannot be used to defeat the enacting provisions
of the Act. Furthermore, it is pertinent to note that any aggrieved
person can file a complaint against the promoter if the promoter
contravenes or violates any provisions of the Act or rules or
regulations made thereunder. Upon careful perusal of all the terms

and conditions of the buyer’s agreement, it is revealed that the
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complainants are buyers and paid considerable amount towards

purchase of subject unit. At this stage, it s important to stress upon

the definition of term allottee under the Act, and the same is

reproduced below for ready reference:

"Z(d) ‘allottee’ in relation to a real estate project means the person to
whom a plot, apartment or building, as the case may be, has been
allotted, sold(whether as freehold or leasehold) or otherwise
transferred by the promoter, and includes the person who
subsequently acquires the said allotment through sale, transfer or
otherwise but does not include a person to whom such plot,
apartment or building, as the case may _-?e is given on rent.”

s s ,
. wprpeepl =y

In view of above-mentioned definition of allottee as well as the terms

i T W,

and conditions of the flat buyer’s agreement executed between the
s R

F 4 s & o o5k | LU X

parties, it is crystal clear that the cumplainants are allottees as the
F "-'-'___ Rl b W J %

rF.a F

subject unit allotted to them by't-he respundentfprnmater. The
I B F A 1

concept of investor is not defined or referred in the Act of 2016. As
§ re o H 0 o ¥

per definition under _s'.ectiun 2 of the Act, there will be ‘promoter’ and

L=\ 0 K B R VFD=)

‘allottee’ and there cannot be a party having a status of ‘investor’. The

Maharashtra Real Estate Appellate Tribunal in its order dated
29.01.2019 in appeal No.0006000000010557 titled as M/s Srushti

e, L B o ™

Sangam Devefapé;é F’vt ftd.r Vs Sarvagr{ga L;-using (P) Ltd. and

R BIfREw R

anr. has also held that the concept of investor is not defined or
f T n 7

“1 Vi J AW

referred in the Act. Thus, the contention of promoter that the

allottees being an investor are not entitled to protection of this Act

also stands rejected.

F.IV Objection regarding delay due to force majeure circumstances

construction of the project was delayed due to

. The respondent-promoter has raised a contention that the

force majeure

conditions such as various orders passed by the National Green
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Tribunal, Environment Pollution (Prevention & Control) Authority,
institution of liquidation proceedings against the contractor-
company i.e. Athena Limited and appointment of official liquidator,
stoppage of work due to lock down amid Covid-19 pandemic. The
work at the project site was hampered due to orders by NGT and
EPCA to curb the pollution, however, these were for a short period of
time. So, the plea advanced in’ ﬂlf;r;egard cannot be taken into

x'_‘
bE

consideration. 337 7P

which construction of the projer:t Was affected badly. “Assotech

Moonshine UrbanEl% A g%\gﬁ E‘% Als a subsidiary of
"Assotech lelted" ar‘i\:l W { r{t?yt rf e respondent and
SR

“Assotech Limited” for development of project. But it is pertinent to
note than neither the complainant are party to such contract nor
liquidation proceedings are binding on them. Hence, there was no
privity of contract with the complainant. Moreover, for the same to
be excluded while calculating delay in completing the construction of

project, it may approach the competent Authority/ Forum for getting
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this time period be declared as ‘zero time period’. However, there is
no such order placed on record by the respondent-company,
wherein such period is declared as “zero-period”. Hence, the plea of
the respondent on account of delay in completion due to initiation of

liquidation proceedings is not tenable.

As far as delay in construction due to outbreak of Covid-19 is
concerned, Hon'ble Delhi ngh Court in case titled as M/s

A ,a

Halliburton Offshore Services Inc. V/S Vedanta Ltd. & Anr. bearing
WA

no. O.M.P (1) (Comm.) no. 88/ 2020 and 1As 3696-3697/2020

L TATIN
dated 29.05.2020 has nbsewed that-mh,«i):j 2 X
4 \...T P T ‘.‘\ 2' ~\
"69. The past non-performance of the Contractor cannot be
condoned due to the COVID-19 lockdown in March 2020 in India.
The Contractor was in breach since September 2019.
Opportunities were given to the Contractor to cure the same
repeatedly. Despite the same, the Contractor could not complete
the Project. The outbreak of a pandemic cannot be used as an
excuse for non- performance of a ranrrﬂct for which the deadlines

were much before the outbreak itself."" "
S L

The respondent was liable to complete the construction of the
LI N L DO N
project and handover the possession of the said unit was to be
handed over withm 4JZ ‘rﬂqnt\hs from date uf executmn of allotment
along with grace period of 6 months which comes out to be
29.06.2016 and is claiming benefit of lockdown which came into
effect on 23.03.2020 whereas the due date of handing over of
possession was much prior to the event of outbreak of Covid-19
pandemic. Therefore, the authority is of the view that outbreak of a

pandemic cannot be used as an excuse for non- performance of a
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contract for which the deadlines were much before the outbreak
itself and for the said reason, the said time period is not excluded

while calculating the delay in handing over possession.

Findings on the relief sought by the complainant
Relief sought by the complainant:

G.I Direct the respondent to handover the possession of the allotted
unit and to pay interest at the prescribed rate for every month of
delay from due date of handing of | tfsgg_ssinn till actual handing over
of possession, Ny

In the present complaint, the complair

¥
3::'-.' Iy Y

N !.. .y :
€ project and is see ae possessign charges as provide
e prolect and 1e ses)pigel Ry o v
ction 18(1) of ag.eﬁq;\,sj 18(1) proviso reads

= "-J::_--_‘-Ii'ﬂi E

b3 1 o
N )

ntan ] gs?ﬂnn

_or is unable to give
kg,

_ ,,,
\J7E pecV
Provided that whmmmes not intend to withdraw
from theg?r ect, he s e premoter, interest for
every m %;A eﬁdﬂz he possession, at
such rate as may be prescribed,

(1 ID)ICCEAR A
Clause 19(1) of thé@jy@pq@ﬂ\?ﬂ.bq.gﬁigp?pﬁdes for handing

over of possession and is reproduced below:

“Clause 19(1).

The possession of the apartment shall be delivered to the
allottee(s) by the company within 42 months from the date of
allotment subject to the force majeure, circumstances, regular
and timely payments by the intending allottee(s), availability of
building material, change of laws by governmental/ local
authorities, etc.”
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The authority has gone through the possession clause of the
agreement and observes that the respondent-developer proposes to
handover the possession of the allotted unit within a period of 42
months from the date of allotment. In the present case, the allotment
letter inter-se parties was executed on 29.06.2012 as such the due

date of handing over of possession comes out to be 29.06.201 6.

Admissibility of grace period: As

~5

letter dated 29.06.2012, the respone

handover the possession the ithin a period of 42 months.

I ". ks l"i y
E&a@t letter the respondent-

promoter shall be !nﬁt}éﬁ fuﬁfﬁ‘iﬁﬁ’uf 6 iths as grace period.
The said clause éﬁf e auTn\ﬁnt "I‘Hﬁer “il been reproduced
!L' r' N .

2]
hereunder: - ! m

\ , p
“Clause 19(11) **.-,_"*:\ i | "

In case the Compa st ] ct the'apartment within
stipulated time for retso, astated in sub-clause |,
and further wi'thin : oc a ﬂx munl.‘h.s', the Company
shall compensate the jin Allottee (s) elayed period
@Rs. 10/- per sq. ft. pe iect (e and timely

payments af .L,{n Ime by-th anneq (s}, No delayed
charges sha ;p T ; gmu.)e period. Such
compensation shall be « an:,-usred in the nu:smndmg dues of the
Allottee (s) at the time of handing over possession.”

The said clause is unconditional and provides that if the respondent
is unable to complete the construction of the allotted unit within
stipulated period of 42 months, then a grace period of 6 months shall
be allowed to the respondent. Since there were situations beyond the

control of respondent such as institution of liquidation proceedings
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against the contractor company, resulting in shortage of labour at
project due to stoppage of work at the project site, Therefore, the
authority is of view that the said grace period of 6 months shall be
allowed to the respondent. Therefore, as per clause 19(1) & 19(11) of
the allotment letter dated 29.06.2012, the due date of possession
comes out to be 29.06.2016.

Admissibility of delay pussession charges at prescribed rate of
interest: The complainant Is __sge{t(n‘g delay possession charges

however, proviso to section 1 e,::;t;_ Vi ides that where an allottee does
G

the projeet, he shall be paid, by the

l{H’ﬂTﬁe{aﬁ ﬂﬂ the handing over of

sl Ll

‘:-
possession, at su ﬁ as fﬁﬁ?ﬂ'fﬂ‘ pre and it has been
prescribed under rulé 15 uf Tﬂ Rule 1 been reproduced

as under:

¥

\
Rule 15. Preseribe
section 18 and 1}
19] | _
(1)  For the purpose df provi

sections_(4) nd ) of
prescrfbi_ j."'- %@a
cost of | 9.

12; section 18: and sub-
the “interest at the rate
a&h;ghesr marginal

\ ¥

Provided at in he S :a mar,gmaf cost of
lending ra né m_g 5[% er ep!aced by such
benchmark- mﬁ e State Bunk of India may fix

from time to time for lending to the general public.
The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate
of interest. The rate of interest so determined by the legislature, is
reasonable and if the said rule is followed to award the interest, it

will ensure uniform practice in all the cases.
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47. Consequently, as per website of the State Bank of India i.e,

48.

49,

50.

https://sbi.co.in, the marginal cost of lending rate (in short, MCLR)
as on date i.e, 07.03.2022 is @ 10.70 %, Accordingly, the prescribed
rate of interest will be marginal cost of lending rate +2% ie, 8.70%.

The definition of term ‘interest’ as defined under section 2(za) of the

Act provides that the rate of interest chargeable from the allottee by

the promoter, in case of default, shall be equal to the rate of interest
, P :

which the promoter shall b@ﬂpﬁb;pay the allottee, in case of

default. The relevant section is reprodu

“(za) "interest" 'ns,_
promoter or theé allo tee, as

Explanatio r a;:md'ms %@5

(i) the rate ofil

2e by the promoter,

In case ofidefaylt, shall'be equal to the rate ofiinterest which the
promoter shall be liable o é‘i‘}ﬁattei incase of defauit.

(ii)  the interestpayable by 0 te;ftcr\tﬁe ottee shall be from
the date the promote; ::l ei le amount or any
part thereg till'the Qarthajinmﬂunfgﬂq?ﬁgh thereof and interest
thereon is refunded, and the interest'payable by the allottee to

the promoter shall be.from the date-the allottee defaults in
payment to the p ﬁ}%ﬂ e date'ftis paid;”

Therefore, interest on the delay pay ents from the complainant
shall be charged E\’Hﬂ;ﬁ% ,. -'ffi"- | rate 1.%i 10.70 % by the
respondent/promoter. which.is the same asiis being granted to them
in case of delayed ﬁhﬂge‘lbsic;r;fi'ra’lréz;sir XAV

On consideration of the documents available on record and
submissions made regarding contravention of provisions of the Act,
the authority is satisfied that the respondent is in contravention of
the section 11(4)(a) of the Act by not handing over possession by the
due date as per the agreement. By virtue of clause 19(I) & 19(11) of
the allotment letter executed between the parties on 29.06.2012, the
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possession of the subject apartment was to be delivered within a
period of 42 months plus 6 months from date of execution of such
allotment letter. The due date of possession is calculated from the
date of allotment letter ie; 29.06.2012, which comes out to be
29.06.2016.

Section 19(10) of the Act obligates the allottee to take possession of
the subject unit within 2 munths from the date of receipt of
occupation certificate. In th%"

¥,_grant of occupation
Ni € Hdent shall offer the
ugx&\tu ‘efampﬂ $|t after obtaining

-~ |
occupation certificate. So, it c# be said fﬁat i:ly_e éumplamant would

v\l
come to know abo fhe Qc%u;ﬁtm cgﬂ ficate only upon the date of

or the inte &r}tf of natural justice, the

] f

complainant should be gwénaﬁmmﬂmﬁe from the date of offer of
possession. This 2 g ?bg e'iis to be given to the
complainant keeﬁj ﬂn L {. }ter intimation of
possession practréa'lfly L}l%ﬁ;\_}é 1&%%4\}61: of logistics and

requisite documents including but not limited to inspection of the

certificate and has

possession of the

offer of possession.

completely finished unit but this is subject to that the unit being
handed over at the time of taking possession is in habitable
condition. It is further clarified that the delay possession charges
shall be payable from the due date of possession i.e. 29.06.2016 till
the expiry of two months from the date of offer of possession or till

actual handing over of possession, whichever is earlier.
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52. Accurdingly, it is the failure of the promoter to fulfil its obligations

53.

54.

and responsibilities as per the allotment letter dated 29,06, 2012 to
hand over the possession within the stipulated period. Accordingly,
the non-compliance of the mandate contained in section 11(4)(a)
read with proviso to section 18(1) of the Act on the part of the
respondent is established. As such, the allottee shall be paid, by the

promoter, interest for every month of delay from due date of

i .J'

section 13[1} of the Acﬁgﬁﬁ wﬂ; arthe rules.

The complainant- a}lgftedr a[su?bﬁgﬁehe Fﬁ}ssession along with
delay pnssessmn éﬁ ges. As_per su,bmlssinqs of respondent,

application for grﬁm'n o(caﬁp%‘mh C gﬁ Pg'j been made to the
cu e

|
nﬁ rtificate has been
il

e l’t’.'spﬂndent is directed to
plete in all aspects as per

specifications of aweﬁlegeﬁ vﬂ_}ﬁrﬁf}m months from date of

obtaining occupation cerﬁﬁé‘ar‘é

G.II Direct the respnnﬂenirtni’:ilms;tﬂi mﬁﬂtﬁm’ ‘
The complainant is seeking relief w.r.t. compensation in the above-

mentioned reliefs. Hon’ble Supreme Court of India in civil appeal
nos. 6745-6749 of 2021 titled as M/s Newtech Promoters and
Developers Pvt. Ltd. V/s State of Up & Ors. (supra), has held that an
allottee is entitled to claim compensation & litigation charges under

sections 12,14,18 and section 19 which is to be decided by the
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adjudicating officer as per section 71 and the quantum of
compensation & litigation expense shall be adjudged by the
adjudicating officer having due regard to the factors mentioned in
section 72. The adjudicating officer has exclusive jurisdiction to deal
with the complaints in respect of compensation & legal expenses.
Therefore, for claiming compensation under sections 12, 14, 18 and
section 19 of the Act, the complainant may file a separate complaint
before Adjudicating Officer undei' §ect19n 31 read with section 71 of

following directi

compliance of ahli

entrusted to the auij%ﬁ | &'

i) The respunden:\ prescribed rate ie,

n
\.-
10.70 % per annum &Eﬁuﬂﬁ’uf delay on the amount
paid by the of possession i.e.
29.06.2016 t:IEfAMﬂR 'aer of possession or
till offer of (p %P‘P UI@S—@ &gdhtﬁs after obtaining

occupation certificate, whichever is ear]ier, as per proviso to
section 18(1) of the Act read with rule 15 of the rules,

if) The respondent is directed to offer the possession of the allotted
unit complete in all aspects as per specifications of allotment
letter within two months from date of obtaining occupation
certificate.
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iii) The complainant is directed to pay outstanding dues, if any,

Complaint no. 2467 of 2021

after adjustment of interest for the delayed period.

iv) The rate of interest chargeable from the allottees by the
promoter, in case of default shall be charged at the prescribed
ratei.e, 10.70 % by the respondent/promoter which is the same
rate of interest which the promoter shall be liable to pay the
allottees, in case of default i.e, the delayed possession charges
as per section 2(za) of theﬂm

v =

Member ! ~ EG\}\’ Membe
Haryana Real EstateﬁMthanty Gurugram

”%“P’?,. RA

. | "]! gf'-xr:,;,-ﬁlﬁ /
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