29 GURUGRAM Complaint No. 1493 of 2021 |
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no.: | 1493 of2021 |
First date of hearing; 07.05.2021
Date of decision: 24.02.2023
1. Mahender Kumar
2. Babita Goel
Both RR/o 2/423, Aggarwal Colony, Bahadurgarh,
Harvana-124507 Complainants
Versus
Ansal Housing Ltd.
Office address: 606, 6" floor, Indra Prakash, 21,
Barakhamba Road, New Delhi-110001 Respondent
CORAM:
Shri Sanjeev Kumar Arora Member
APPEARANCE:
Shri. Rajan Kumar Hans (Advocate) Complainants
Smt. Meena Hooda (Advocate) Respondent

ORDER
1. The present complaint dated 18.03.2021 has been filed by the
complainants/allottee lunder section 31 of the Real Estate (Regulatipn
and Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in

short, the Rules) for viglation of section 11(4)(a) of the Act wherein it is

inter alig prescribed that the promoter shall be responsible for all

obligations, respnnsihélliljes and functions as provided under the
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provision of the Act or

to the allottee as per th

Complaint No, 1493 of 2021

the Rules and regulations made there under or

agreement for sale executed inter se.

Unit and project related details

The particulars of unit details, sale consideration, the amount paid by
the complainants, date of proposed handing over the possessian, delay

period, if any, have been detaile

d in the following tabular form:
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Sr. | Particulars Details
No.
1. Name of the project "Ansal Heights 86", Sector B6, Gurugram.
- Total area of the prpject 12.843 acres
3 Mature of the project Group housing colony
| 4. | DTCP license no. 48 of 2011 dated 29.05.2011 valid upto
28052017
5 | Name of licensee Resolve Estate Pyt Ld.
B. Registered /not registered Not registered
7. Unit na. C-1202
[pe. 24 of complaint]
8. Area of the undt 1895 sq. fi.
| pg- 24 of complaint]
9, Date of execution of buyer's | 10092012
agreement  with | original -
SHbrak |pg- 21 of complaint]
10. | Date of transfer of unit in | 18.04.2013
name of the complainants (pg. 39 of complaint]
11. | Possession clause 31
The developer shall offer possession of the unit
any time, within a pertod of 42 months from
the date of execution of the agreement or
within 42 months from the date of



B. Facts of the complaint
3.

HARERA
& GURUGRAM

Complaint No. 1493 of 2021 |

obtaining all the required sanctions and
approval necessary for commencement of
construction, whichever is later subject fo
timely payment of all dues by buyer amd
subject to force mojeare circumsiances ax
deseribed in clause 32, Further, there shall be
a grace period of 6 months allowed to the
developer over and above the period of 42
manths as ahove in offering the passession of |
the unit.” |

{Emphasis supplied)

{ 12

|pg: 29 ol complaint] |

Due date of possession

10.09.2016 I

(Note: 42 manths from date of agreement |
he, 10092012 as date of start of
construction is not known + & manths grace

period allowed being ungualified)

13

Basic sale consideration as

per payment plan jannexed
with BBA at pz% 7 of

complaint.

1 71,62816.75/- |

L4

Total amount paii by the
camplainants as alleged by
the complainants on pg. 7 of
complaint

== — —_—

55 42452/-

15

Email requesting for refund
of the amount paid by the
complainants

16.

==

17

22022021
| |pg 51 of complaint]

Offer of POSSESEion

Not oftered

Occupation Certificate

Notobtamed

The complainants havée pleaded the complaint on the following facts:

a. That the lead comp
Aggarwal colony,

respondent Ansal

lainant Mahender Kumar is a resident of 2/423,
Bahadurgarh (Haryana) 124507. That the

Housing Limited (previously known as Ansal

Housing & Construction Ltd.), is a company incorporated under the
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Companies Act, 1956 having its registered office at: 606, 6th floor,
Indra Prakash, 21, Barakhamba Road, New Delhi - 110001 and its
communication adt:lrEss at Ansal Plaza Mall, 2nd Floor, Sector 1,
Vaishali, Ghaziahadl[u.P] - 201010,

b. That the project in |:||ues1:lun is known as "Ansal Heights 86" located
at Sector B6, Gurgaq!n. That the residential unit in question is flat no.
C-1202 on twelfth fj_luur. 3 BHK+50Q admeasuring 1895 sq. ft super

area. That as per J5-3:: 2(zk) of the Real Estate (Regulation and

Development) Act, 2016, the respondent falls under the category of
“Promoter” and is l:ruund by the duties and obligations mentioned
in the said act and i.ﬁ' under the territorial jurisdiction of this Hon'ble
Regulatory Authuriiy.

¢. That on lﬂ.ﬂg.Zl'ﬂ'lﬁ!, the original allottee Mr. Ranjit Gupta s/o Sh.
Tek Chand Gupta booked the unit from the respondent company.
That a pre-printed, Lne-sideﬁ builder buyer agreement between the
original buyer Mr.JEanilt Gupta and the respondent builder was

092012

d. That in the 199th r]l!pﬂrt of the law commission of India on "unfair

executed on date 10
(procedural & substantive) terms in contract” wherein it was stated
that “a contract or|a term thereof is substantively unfair if such
contract or the term thereof is in itself harsh, oppressive or
unconscionable to one of the parties”,

e. That the Hon'ble| Harvana Real Estate Regulatory Authorty

Gurugram, in the matter of complainants no. 2998 of 2019 titled as
Umesh Pandit Vs. Ansal Housing limited has already settled the

|
matter that the date of possession would be 48 months from the
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-

date of builder huy!Fr agreement. Hence the date of possession in
this case would be 10.09.2016.

That as per the l'.EI'T1|1 & conditions of the builder buyer agreement,
the cost of unit wa% arrived at Rs. 71,62,817/-. That the payment
plan of the company was a construction linked payment plan
whereas the last 5% of the amount was to be paid at the possession.
That on 18.04.2013 the complainants bought the unit from the
original allottee, and this change was duly endorsed by the
respondent builder on the builder buyer agreement. That the
complainants have already paid over 77.4% of the agreed amount
Le, Rs, 55.41.451;’!- tiil date to the respondent.

That the respendent totally failed to comply with the provision of
the builder buyerl

aggressively pusheii the complainants to pay up more money in

greement regarding the possession date but

contravention to rhe terms & conditions of the bullder buyer

I
agreement. That isth_v the complainants stopped the payment of
the further deman

as the builder failed miserably in keeping the
promise of the pnsﬂiessinn date.

That the cnmplain'ar;lts waited patiently but months went by, and the
respondent was not committed to its words on the possession date
and the camplaina!rus was forced to call them multiple times to
remind the respondent to comply with the committed date of
possession. That the complainants is an end user and wanted the
house to live penceii;‘u] ly with his family and could not wait more so

he verbally asked tl':iE company to cancel the unit first in September
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2018 and mulﬁplei times thereafter as he was fed up with the
delayed tactics of the respondent.

j.  That the time went by, but the complainants had to patiently wait
for the unit t:anf:ellaﬁnn and the refund proceeds from the company,
but the respundenl:ldid not budge and did not even provide any
reply on the matter even after many follow ups and numerous visilts
to their office. '

k. That the complainants are not happy with the functioning of the
company and the project is already delayed by 4.5 years and there
is no réer'tﬂlnty as miwhen they will deliver the project as they have
defaulted on their i1:enses and have still not registered the project
with the Haryana r-q-al estate regulatory authority.

. That the main grievance of the complainants in the present
complainants from respondent. The builder is that the complainants
is an end user thu wished to live in the apartment, but the
respondent has mi,ﬁlerahlj." failed in its duty to the possession of the
unit on time and dl!lE to the delayed possession of the unit by the
respondent the mrr:rpiainants decided not to continue with the unit.

m. That as per section 18 of the RERA Act. 2016, the promoter is liable
to refund the amount and pay interest at the prescribed rate of
interest and f:nmpei'lsatinn to the allottees of an apartment, building
or project for a delay or failure in handing over such possession as
per the terms and dlgTeement of the sale.

C. Relief sought by the fﬁmplainanl:sx

4, The complainants have sought following reliefs:
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&=

Refund entire aml:ilunt paid (355,42,452/-) by the complainants
along with the Inteé‘est

On the date of Iiearing the authority explained to the

respondents/ prumuter%ahnut the contravention as alleged to have been

committed in relation to section 11(4) (a) of the Act to plead guilty or
not to plead guilty.

Reply by the respondent,

The respondent has contested the complaint on the following grounds:

a. That'the present El;ﬁmplﬂjnt is neither maintainable nor tenable by

both law and on fai;:ts. It is submitted that the present complaint is
not maintainable t:]tefure this Hon'ble Authority. The complainants
have filed the present complaint seeking refund and interest for the
alleged delay in dn:l-.-livering possession of the unit booked by the
complainants. |

b. That even otherwjse, the complainants have no locus-standi or
|

cause of action to file the present complaint. The present complamt
is based on an erroneous interpretation of the provisions of the Act
as well as an Incorrect understanding of the terms and conditions
of the buyer's agrei&m ent dated 10.09.2013, as shall be evident fram

the submissions made in the following paragraphs of the present
reply.

c. The respondent isia public limited company registered under the

Companies Act, 1956 having its registered office at 606,
Indraprakash, 21, Barakhamba Road, New Delhi-110001. The
present reply is being filed by the respondent through its duly

authorized reprﬁ{:ﬂtativﬁ named Mr, Vaibhav Chaudhary, whose
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|

authority letter is q?tta-:hed herewith, The above said project relates
to License no48 of 2011 dated 29.05.2011 received from the
Director General 'ijuwn and Country Planning (DGTCP), Haryana,
Chandigarh over t*w land measuring 12.843 acres details of the
same are given I!n! builder buyer agreement, situated within the
revenue estate of ‘-Lil‘iagn Nawada-Fatehpur, Gurugram, which falls
within Sector-86, Gurugram, Manesar-Urban Development Plan.

d. The relief sought in the complaint by complainants is based on false
and frivolous gmm?ds and they are not entitled to any discretionary
relief from this hm?'hle authority as the person does not come with
clean hands may h% thrown out without going into the merits of the
case. However, th+ true facts of the case are that the land of the
project is owned ;:amd possessed by the respondent through its
subsidiary M/s Resolve Estates Pvt. Ltd, having its Registered
Office at 153, Dl-thliia Industrial Estate, Phase-111, New Delhi-110020
and possessed bygme through its subsidiary M/s Optus Corona
Developers Pyt Lf!d having registered office at | 181, Saket, New
Dethi and M /s 5a n‘llj.fah Project Pvt. Lid,, having its registered office
at 111, First Floor, Antriksh Bhawan, K.G. Marg, and New Delhi.

e. That the complainants approached the respondent sometime in the
year 2011 for purchase of an independent unit in its upcoming
residential project "Ansal Heights-86" (hereinafter "the project”)
situated in Sector 86, Village Nawada, Fatehpur, Gurgaon. It 15

submitted that the complainants prior to approaching the
respondent, had t.‘llonductr}ﬁ extensive and independent enquiries

regarding the project and it was only after the complainants was
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fully satisfied with Tega rd to all aspects of the project, including but
not limited to the capacity of the respondent to undertake
development of ?he same, that the complainants took an
independent and _infnnned decision to purchase the unit, un-
influenced in any manner by the respondent.

f. That| thereafter tfie complainants vide application form dated
30.11.2011 applieci to the respondent for provisional allotment of
a unit in the praject. The complainants, in pursuance of the
aforesaid application form, was allotted an independent unit
bearing no. Dl?.‘.;[]! in the said project. The complainants
consciously and '-\1i|full}r‘ opted for a construction linked plan for
remittance of the sale consideration for the unit in question and
further represented to the respondent that the complainants shall
remit every instalment on time as per the payment schedule. The
respondent had no reason to suspect the bonafide of the
complainants. The complainants further undertook to be bound by
the terms and conditions of the application form.

g It is further subr:r'litted that despite there being a number of
defaulters in the project, the respondent itself infused funds into
the project and ha,;nx diligently developed the project in question, 1t
is also suhmittedI that the construction work of the project Is
swinging on full mode and the work will be completed within
prescribed time pq:rind as given by the respondent to the authority.

h. That without pre'udir:e to the aforesaid and the rights of the
respondent, it is submitted that the respondent would have handed

over the possession to the complainants within time had there been
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|
no force majeure circumstances beyond the control of the

respondent, I:hereihad been several circumstances which were

absolutely heyundi and out of control of the respondent such as

orders dated 16.07.2012, 31.07,2012 and 21.08.2012 of the

Hon'ble Punjab &!Haryana High Court duly passed in civil writ

petition no.20032 !l:}f 2008 through which the sucking /extraction

aof water was ha:lined which is the backbone of construction
process, simultanﬂ!uusky orders at different dates passed by the

Hon'ble Natinnali Greaﬂ Tribunal restraining thereby the

excavation work causing Alr Quality Index being worse, may be

harmful to the pu li[.' at large without admitting any liability. Apart

from these the ﬂepuneti?.atiﬂn is also one of the main factors to

delay in giving pu*sessiun to the home buyers as demonetization

caused abrupt stoppage of work in many projects. The payments

especially to wnfkers to only buy liquid cash. The sudden
restriction on wtt}idrawats led the respondent unable to cope with
the labour prESSI.!lrE. However, the respondent is carrying its
business in letter aind spirit of the builder buyer agreement as well
as in compliance n+" other local bodies of Haryana Government.

i. That, it is submitted that the complaint is not maintainable and
tenable under thq!a eyes of law, as the complainants has not
approached the Il‘mn’il:rle authority with clean hands and not
disclosed the true and material facts relates to this case of
complaint. The cﬂhplainants. thus, have approached the hon'ble
authority with un{:lean hands and suppressed and concealed the
material facts and proceedings which has direct bearing on the very
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maintainability of purported complaint and if there had been
disclosure of these material facts and proceedings the question of
entertaining the present complaint would have not arising in view
of the case law titled as 5.P. Chengalvaraya Naidu Vs, Jagan Nath
reported in 1994 [i[l} SCC Page-1, in which the Hon'ble Apex Court
of the land opined that non-disclosure of material facts and
documents amounts to a fraud on not only the opposite party, but
also upen the honlble authority and subsequently the same view
was taken by even Hon'ble National Commission in case titled as
Tata Motors Vs, ?ﬂbﬂ Huzoor Maharaj bearing RP No.2562 of
2012 decided on EIE.UE‘.E{JIE.

7. Copies of all the dnmn‘fents have been filed and placed on record, The
authenticity is not in dispute. Hence, the complaint can be decided on
the basis of theses undiisn uted documents.

E. Jurisdiction of the authority

8. The authority uh&eweé that it has territorial as well as subject matter
jurisdiction to adjudic;aqile the present complaint for the reasons given
below.

E.I Territorial jurisdiction

9. As per notification no.|1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Pla r!ming Department, the jurisdiction of Real Estate
Regulatory Authority, ﬁ]urugram shall be entire Gurugram District for
all purpose with offices situated in Gurugram. In the present case, the
project in question is #i[uated within the planning area of Gurugram
District, therefore this ﬁuth ority has complete territorial jurisdiction to

deal with the present complaint,
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E.IL. Subject matter jurisdiction
10. Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11 '
he |
{4) The promater shall-

{a) be respansible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and reguletions made
thereunder or to the allottees as per the agreement for sale, or to the
association of allottees, as the case may be, Ll the conveyance af all
the apartments. plots or bufi’ﬁ.‘ﬂgﬁ. as the case may be, to the aliottees,
or the commaon areas to the asfociation of allottees or the competent
authority, as the case may be;

Section 34-Functions of the Authority:

24(Y) of the Act provides to ensure compliance of the obligations cast
upon the pramoters, the olottees and the real estute agents under this
Act and che rules and regulations made thergunder.

11. So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance
of obligations by the promoter as per provisions of section 11(4)(a] of

the Act leaving aside compensation which is to be decided by the
adjudicating officer if pursued by the complainants at a later stage.

12. Further, the authnr'it;t-h;pts no hitch in proceeding with the complaint and
to grant a relief of refuﬁ!d in the present matter in view of the judgement
passed by the Hon'ble Apex Court in Newtech Promoters and
Developers Private Limited Vs State of U.P. and Ors.” SCC Online SC

1044 decided on 11.11.2021 wherein it has been laid down as under:

"86, From the srﬂemﬁe af the Act of which a detoiled reference has been
muade and toking note of power of adjudication delineated with the
regulatory authority and adjudicoting afficer, what finally culls out is
that although the Act indicates the distinct expressions like ‘refund’,
‘interest’, ‘penalty’ and ‘compensation’, @ confoint reading of Sections
18 and 19 clearly manifests that when it cames to refund of the
amount, and Interest on the refund amounl, or dirdeting paymant of
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interest for delayed delivery of possession, or penalty and interest
thereon, it is the regulatory authority which has the power Lo examing
and determine the outcome of o complaint. At the same time, when (
comes to a question of segking the relief of adjudging compensation
and FHIEWIIIﬁEFEMLJHdErSEEEIﬂHEIE 14, 18 and 19, the adjudicating
officer exclusively has the power to determine, keeping in view the
collective reading af Section 71 read with Section 72 af the Act {f the
adjydication under Sections 12, 14, 18 and 19 other than
compensation as envisaged, if extended o the adjudicating officer us
prayed that, in our view, may intend to expand the ambic and scope of
the powers and functions of the adjudicating officer under Section 71
and that would be against the mandate of the Act 2016,
13. Furthermore, the said view has been reiterated by the Division Bench of

Hon'ble Punjab and Haryana High Court in "Raemprastha Promoter and
Developers Pvi. Ltd. Versus Union of India and others dated
13.01.2022 in CWP be¢1!rlng no. 6688 of 2021, The relevant paras of the
above said judgmenbre_?ds as under:

“23) The Supreme Court has already decided on the issue pertaining
to the competence/power of the Authority o direct refund of the
amount, interest on the refund amount and/or directing payment aof
interest for delayed delivery of possession or penally and interest
thereupon being within the jurisdiction of the Authority under Section
31 of the 2016 Act| Hence any provision to the contrary under the
Rules would be mc:*rmgu:ntm! The Supreme Court having ruled on
the competence af the Autharity and maintainability af the complaint
before the Authority under Section 31 of the Act, there fs, thus, no
vccasion to enter into the scope of submission of the complaint under
Rule 28 and/or Rulé 29 nftﬂe Rules of 2007

24) The n.rbstunmﬂ provision of the Act hoving been interpreted by
the Supreme Court, the Rules have to be in tondem with the
substantive Act.

25} In light of the pronouncement of the Supreme Court in the malter
of M/s Newtech Promaters (supra), the submission of the petitioner (o
await outcome of I-"I‘E SLP filed against the judgment in CWF No. 38144
of 2018, passed by rJﬂs Court, fails to impress upon us. The counsel
mpre:s.enung the p::meei: very fiairly concede that the isSue n question
has already been decided by the Supreme Court The prayer made in
the complaint as ﬁ'.:ﬂ']"ﬂftﬂ'ﬂ' in the impugned orders by the Reol Estate
Regufﬂmr}' Au I’_hﬂi"lll}' full wichin the retief pertoining to refund of the
gmounl; interest on the vefund amount or directing payment of
interest for dﬂ'ﬂyedldtnvery af passession. The power of adjudication
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14.

15.

end determination for the said relief is conferred upon the Regulatory
Authority itself and not upon the Adjudicating Officer.”
Hence, in view of the authoritative pronouncement of the Hon'ble

Supreme Court in the matter of M/s Newtech Prometers and
Developers Private Limited Vs State of U.P. and Ors. {supra), and the
Division Bench of Hon'ble Punjab and Haryana High Court in
"Ramprastha Promoter and Developers Pvi. Ltd. Versus Union of
India and others. (supra), the authority has the jurisdiction to entertain
a complaint seeking refund of the amount paid by allottee alongwith
interest at the prescribed rate.

Findings on the relief sought by the complainants,
F.I. Refund entire amount paid by the complainants along with the

interest. |
In the present complaint, the complainants intend to withdraw from the
project and are seeking return of the amount paid by them in respect of
subject unitalong with iJllterest_. Sec. 18(1) of the Act is reproduced below

for ready reference: !

"Section 18: - Return of amount and compensation

18{1). If the promoter fails to complete or is unabie to give possession

of an.apartment, plot, jor building.-

(a}in accordance with the terms of the agregment jor sole or, ay the
case may be, duly completed by the date specified therein; or

(b} due to discentinuance of his business as a developer on eccount of
suspension or revgcation of the registration under this Act or for
any other reason,

he shall be liable on demand to the allottees, n case the allottee

wishes to withdraw from the project without prejudice to any other

remedy available, to return the amount received by him in respect

of that apartment, plot, building, as the case may be, with interest

at such rate as may be prescribed in this behalf including

compensation in the manner as provided under this Act:

Provided that where an allottee does not intend to withdraw from the

project, he shall be paid, by the promoter, interest for every month of

delay, till the handing over of the possession, at such rate as may be
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prescribed,”
{Emphasis supplied)
16. Clause 31 of the BBA dated 10.09.2012 provides for the handing over of

possession and is reproduced below for the reference:

*31. The developer shall offer possession of the unit any time, within
a period of 42 months from the date of execution of the agreement
or within 42 months from the date of abtaining all the required
sanctions and approval necessary fJor commencement of
construction, whichever is later subject to timely payment af all
dues by buyer and subject to foree majeure circumstances as deseribed
in clouse 32. Further, there shall be a grace period of 6 months
allowed to the developer over and abave the period of 42 months
as above in affering the possession of the unit”

17. At the outset, it is relevant to comment on the pre-set possession clause
of the agreement whereiin the possession has been subjected to all kinds
of terms and mm;litim:hs of this agreement and application, and the
complainants not hrei+g in default under any provisions of this
agreement and cumﬂlliance with all provisions, formalities and
documentation as presc'ribed by the promoter. The drafting of this clause
and incorporation of such conditions are not only vague and uncertain
but so heavily loaded Inl favour of the promoter and against the allottee
that even a single default by the allottee in fulfilling formalities and
documentations etc, a':]i prescribed by the promoter may make the
possession clause irrelevant for the purpose of allottee and the
commitment date for I"ipanding over possession loses its meaning. The
incorporation of such clause in the flat buyer's agreement by the
promoter are just to evade the llability towards timely delivery of subject
unit and to deprive the allottee of his right accruing after delay in
possession. This is just to comment as to how the builder has misused

his dominant position and drafted such mischievous clause in the
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18.

agreement and the allottee is left with no option but to sign on the dotted
lines.

Admissibility of grace period: The respondent/promoter has raised
the contention that the Ennstructinn of the project was badly affected on
account of the orders d:HtEd 16.07.2012, 31.07.2012 and 21.08.2012 of
the Hon'ble Punjab & Haryana High Court duly passed in civil writ
petition no, 20032 of 2008 through which the sucking /extraction of
water was banned which is the backbone of construction process,
simultaneously orders at different dates passed by the Hon'ble National
Green Tribunal restraiping thereby the excavation work causing Air
Quality Index being wmis_e, may be harmful to the public at large without
admitting any liability. !f.part from these the demonetization is also one
of the main factors to delay in giving possession to the home buyers as
demonetization caused abrupt stoppage of work in many projects.

The promoter has proposed to hand over the possession of the
apartment within a perEy

]
the date of approvals required for the commencement of construction

d of 42 months from date of agreement or from

which whichever is later. The due date of possession is calculated from
the date of execution of BBA i.e., 10.09.2012 as the date of construction
is not known. The perif:.id of 42 months expired on 10.03.2016. Since in
the present matter the BBA incorporates ungualified reason for grace
period/extended period of 6 months in the pessession clause
accordingly, the grace period of 6 months is allowed to the promoter
being unqualified. Theﬁefﬂre, the due date of possession comes oult to be
10.09.2016.
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19. Keeping in view the fact that the allottee complainants wishes to

20,

21

withdraw from the project and demanding return of the amount
received by the promoter in respect of the unit with interest on failure of
the promoter to complete or inability to give possession of the unit in
accordance with the terms of agreement for sale or duly completed by
the date specified therein. The matter is covered under section 18{1) jof
the Act of 2016. The due date of possession as per agreement for sale as
mentioned in the table above is 10.09.2016 and there is delay of 4 years
6 months 8 days on the date of filing of the complaint.

The occupation certfﬁc:-;ltefcnnlpleﬁﬂn certificate of the project where
the unit is situated has still not been obtained by the respondent-
promaoter. The aul:hurill:},r is of the view that the allottee cannot be
expected to wait endlessly for taking possession of the allotted unit and
for which he has pai'd a considerable amount towards the sale
mnstderannn and as nhienﬂed by Hon'ble Supreme Court of India In Ireo
Grace Realtech Pyt Lu} Vs. Abhishek Khanna & Ors., civil appeal no,
5785 q\" 2019, decided ?" 11.01.2021.

.. The occupation certificate (s not avoillable even us on date,
wh.fr.h clearly nmnum;r to deficiency of service The allottees
cannat be made \to wait indefinitely for possession of the

apartments -ﬂ!'fﬂrtqd to them; nor can they be bound to take the
apartments in Phage 1 af the project......"

Further in the judgement of the Hon'ble Supreme Court of India in the
cases of Newtech meinters and Developers Private Limited Vs State
of U.P. and Ors. {(supra) reiterated in case of M/s Sana Realtors Private
Limited & other Vs Union of India & others SLP (Civil) No. 13005 of

2020 decided on 12.05.2022 it was ohserved as under:

“25. The unqualified right of the allottee to seck refund referred
Under Section | 18(1)fa) and Section 19(4) of the Act iz hot
dependent on any dontingencies or stipulations thereaf It appears
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A

23.

24,

that the Ifg.l'.i!ﬂturl has consciously provided this right of refund
an demand as an Hnr:andlrmrmf absolute right to the allattee, if
the promaoter _."m-‘.r- to give possession of the apartment, plot or
building within the time stipulated under the terms af the
agreement regardless of unforeseen events ar stay orders of the
Court/Tribunal, which is In either way not attributable to the
affotteeshame buyer, the promoter iy uvnader an obligution to
refund the amount on demand with interest ot the rate prescribed
byt the State {Fﬂver"f']mer:t fncluding compensation in the manner
provided under the Act with che proviso that if the allattee does
nat wish to withdrow from the profect, he shall be eatitled for
interest for the period of delay till handing over possession at the
rale prescribed ”

. The premoter is responsible for all obligations, responsibilities. and

functions under the provisions of the Act of 2016, or the rules and
regulations made thereunder or to the allottee as per agreement for sale
under section 11(4)(a) hf the Act. The promoter has failed to complete
or unable to give ph,ssg!!.siﬂn of the unit in accordance with the terms of
agreement for sale or rdul_-,r completed by the date specified therein
Accordingly, the prom uTer is llable to the allottee, as the allottee wishes
to withdraw from the ?rnje:t. without prejudice to any other remedy
available, to return the amount received by him in respect of the unit
with interest at such ratllﬂ as may be prescribed.

This is without pre}udiii:ﬂ to any other remedy available to the allottee
including compensation for which aliottee may file an application for
ad}udg:ing cnmpensalin% with the adjudicating officer under sections 71
& 72 read with section 31(1) of the Act of 2016.

Admissibility of refu:ﬁtl along with prescribed rate of interest: The
complainants are seekiﬁg refund of the amount paid along with interest.
Section 18 of the Act rE%ad with rule 15 of the rules provide that in case
the allottee intends to withdraw from the project, the respondent shall

refund of the amount |:?_aid by the allottee in respect of the subject unit
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23.

26.

27,

EJ

28.

with interest at prescribed rate as provided under rule 15 of the rules
Rule 15 has been reproduced as under:

“Rule 15. Prescribed rate of interest- [Provise to section 12,
section 18 and sub-section () and subsection (7) of section 19]

(1} For the purpose of proviso tu section 12; section 18: and sub-
sections (4) and (7} of section 19, the “interest at the rate prescribed”
shall be the State Bank of India highest marginal cost of lending rate
+208 ;

Provided that in case the Stote Bonk of Indie marginal cost of lending
rate (MCLR) is not in use, it shall be réeplaced by such benchmurk
fending rates which the State Bank of Indio may fix from thme to time
for lending to the general public.”

The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of {nterest so determined by the legislature, is
reasonable and if the 5:1|Id rule is followed to award the interest, it will
ensure uniform practice in all the cases,

Consequently, as per| website of the State Bank of India ie,
hitps://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as on
date ie, 24.02.2023 i:s B.70%. Accordingly, the prescribed rate of
interest will be marginal cost of lending rate +2% i.e., 10.70%.

The authority hereby :dirt-tts the promoter to return the amount
received by him i.e, ¥ 5542452/ with interest at the rate of 10.70%
(the State Bank of indi# highest marginal cost of lending rate (MCLR)
applicable as on date +}.L%] as prescribed under rule 15 of the Haryana
Real Estate (Regulation and Development) Rules, 2017 from the date of
each payment till the actual date of refund of the amount within the
timelines provided in rule 16 of the Rules ibid.

Directions of the authority

Hence, the authority hereby passes this order and issue the following

directions under section 37 of the Act to ensure compliance of
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obligations casted upon the promoter as per the functions entrusted to

the authority under section 34{f) of the Act;

I.  Therespo ndentjprn::mn ter is directed to refund the entire amount of
155,42,452/- paid I:ﬁr the complainants along with prescribed rate of
interest @ 10.70% p.a. as prescribed under rule 15 of the rules from
the date of each payment till the date of refund of the deposited
amount.

ii. A period of 90 days is given to the respondent to comply with the
directions given in this order and failing which legal consequences
would follow.

lii. The respondent is IF‘ur’chﬂr directed not to create any third-party
rights against the s*h}ect unit before the full realization of paid-up
amount along with interest thereon to the complainants, and even if,
any transfer is llﬁﬁ:flt&d with respect to subject unit, the receivahle
shall be first utllizedfur clearing dues of allottee-complainants

29. Complaint stands dispm!aed of.
30, File be consigned to reglistry.

njeev Kumar Arora)
Member
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 24.02.2023
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