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Shri Vlijay Kumar Goyal L u P Member
Shri Sanjeev Kumar Arora Member
APPEARANCE:
Ms. Ashma Sachdeva proxy counsel Complainants
S/Sh.| Pankaj Chandola & Mayank Grover Respondent
(Advgcate)
ORDER
The present complaint dated 21.12.2020 has been filed by the

complz

iinant/allottees under section 31 of the Real Estate (Regulation and

Development) Act, 2016 (in short, the Act) read with rule 28 of the Haryana
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tate (Regulation and Development) Rules, 2017 (in short, the Rules)

ation of section 11(4)(a) of the Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations, responsibilities

and fui
made t
inter se.

Unita

d project related details

ictions under the provision of the Act or the Rules and regulations

here under or to the allottee as per the agreement for sale executed

The particulars of unit details, sale consideration, the amount paid by the

compldinant, date of proposed handing over the possession, delay period, if

any, have been detailed in the follOWingtabular form:
S.n. | Particulars 7 'pgtails
1. |Name and location -of the | “Vatika 'Seven ‘Element” at sector 89A,
project ' /| Gurgaon, Haryana.
2. | Nature of the project Group housing
3. Project area 14 .30 acres
4. DTCP license no. 41 of 2013 dated 06.06.2013 valid up to
Y 05.06.2017 = =
5. Name of licensee M/s Strong Infrabuild Pvt. Ltd. & others
6. RERA  Registered/. . not| Registered vide no. 281 of 2017 dated
registered | 09.10.2017 area admeasuring 91345.535
sqm, Valid up to 31.03.2021
7 Unit no. A-202, first court
(Page no. 33 of complaint)
8. Unit area admeasuring 1970 sq. ft.
(Page no. 33 of complaint)
9, Date of allotment 08.10.2013 (page 33 of complaint)
10. |Date of builder buyer | 22.04.2015 (page 39 of complaint)
agreement
11. | Possession clause 13. Schedule for possession of the said

apartment.
The developer based on its present plans
and estimated and subject to all just

exceptions, contemplates to complete
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4 conditions of this agreement (Emphasised
| supplied)

construction of this said building/said
apartment within a period of 48 month
from the date of execution of this agreement
unless there shall be delay or there shall be
failure due to reasons mentioned in clauses
14 to 17 & 37 or due to failure of allottee(s)
to pay in time the price of the said
apartment along with all other charges and
dues in accordance with the schedule of
payments given in annexure -1 or as per the
demands raised by the developer from time
to time or any failure on the part of the
allottee(s) to abide by any of the terms or

(pagé 49 of complaint)
12. | |Due date of possession 22.04.2019
13. |[Total sale consider'_afi:é)_n:{ Rs“ 1,54-,79,354/—
£ [inclusive BSP, PLC, EDC/IDC, IFMSD]
14. |Amount paid by the | Rs.47,82,591/-
complainants | [as per SOA-dated 05.01.2015, page 109 of

complaint]
15. ||Occupation certiﬁcat(-;“ | |Not obtained
16. ||Offer of possession V Not offered

Facts of the complaint -

The complainants have made the following submissions in the complaint:
That believing the representations and promises made by the respondent,
the complainants agreed to purchase an apartment in the project for a
total consideration of Rs.1,54,79,354/- and on 29.04.2013, paid booking
amount of Rs. 8,00,000/- in favour of respondent no.2. Thereafter, vide
allotment letter dated 08.10.2013, they were allotted unit no. A-202
(3BHK+ S) in first court, having a super area of 1970 sp. ft.

That the complainants duly made all the payments towards the purchase
of the unit, as and when demanded by the respondent no.2. However, to

the utter dismay of the complainants, it does not came forward to execute
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20,8B,038/- towards the purchase of the subject unit.

That for several months the complainants did not receive any update with
respect to the construction of the project and on the execution of the BBA
despite their continuous efforts and follow ups. Meanwhile, it kept raising
demand letters towards the purchase of the unit; concerned by the same,
they approached Mr. Varun Mehra, an official of the respondent no.2,
expressing their concern regarding the demands raised by the respondent
no.2| prior to the execution of the BBA. The officials of the respondent no.2
reassured and comforted them statmgthat there is nothing to worry about
it, a5 the respondent no.1 'vg{?ulfd‘:' éﬁéc'-ute the BBA very soon, believing
which they continued to makethepaymentsas and when demanded by
the respondent no. 2. However, whenever they requested it for an update
with respect to the tdris_tructionand the execution of the BBA, they were
again provided with Qague answers.

That due to the irresp’onéive and unethical demeanor of the respondent
no.Z, the complainants went to visit the _pi'oject site in October 2014 and
to their utter shock and dié’appbintment, the construction of the project
had| not even started. When they approached the respondent, its officials
emptily reassured them yet agaih that the construction of the project
would soon commence; and the possession of the unit would be provided
to them by 2018.

That 18 months had passed since the complainants had paid the booking
amount and made the subsequent payments. However, the buyer’s
agreement has yet to be signed and executed. The officials of the
respondent no.2 kept reassuring them so that they would not refrain from
ma

ing requisite payments towards the unit as and when demanded by

the| respondent no.2. In April 2015, they approached the officials of
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transferred all its project accounﬁ hala‘nce in respect of the said project in
favour of the respondent no: 1 v1de a prO}ect transfer arrangement entered
into between the respondent no 1 and “the res,pondent no.2. By virtue of
which the respondent no.1 has icqu1red nghts inter alia to receive all the
payments from the complainants, demands raised from them, issued
letter/receipts etc. V=B ’

That several clauses of th:é B§3A é\irvere not accéptable to the complainants,
however, the respondents refused to arnend the same and threatened to
forfeit approx. Rs. 20,00 000/- out of the total amount paid by the them if
they|refused to sign and agree with the terms of the BBA. Thus, they were
made to sign on the dotted lines. The;resﬁﬁﬁdents assured them that the
BBA lis a mere formality and that there was nothing to be worried about.
That|the respondent no.1 is a group company of the respondent no.2 as
per para-C of the addendum to the BBA. The respondent no. 2 connivingly,
to eyade their liability towards the complainant, incorporated the
respondent no. 1 as a shell company. Further, as per the terms of said
agreement, the possession of the unit was to be handed over to the
complainants within 48 months from the date of execution of the BBA, i.e.,

by and before April 2019. However, the respondent no.1 maliciously
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tricked them with the aforementioned term by earlier promising that ‘the
possession of the unit would be provided by 2018, i.e. within 60 months from
the date of payment of the booking amount.”. They helplessly waited for the
respondent no.2 and their officials updates about the construction. After
December 2014, no monetary demand was raised by the respondent no.2,
proving that the construction of the project was at a standstill. The
agitated complainant no.l1 vide email dated 29.11.2016 informed
respondent no.1 of their wish to cancel their booking in the project due to
the delay in the construction of the pro;ect & non-communication and

thus,

That the respondent no. 1 v1de emaﬁ dated 15.12.2016, apologized for the
delay and the lnconvemence-c_aus_ed funthe_rgxplammg that construction

was |in progress and since the construction activity was carried out in

phases, few sectioﬁ_s of the project could be at advanced stage in
comparison to others._ Subsequently, the complainants contacted the
officials of the resp();tideﬁ?t né.l for the cancellation of their booking and
refund who stated that on cancellation of the booking, it would forfeit
approx. Rs. 20,00,000/- out of the total amount paid by them till date and
tried to reassure them with hollow promises of speedy construction and
possession as per the buyer’s agreement.

That in 2018 the complainailts requested updates from respondent no.1
vide|email dated 21.08.2018 as the last demand was raised in December
2014 post which no milestone was communicated to them. Since, there
was |no response from the respondent no.1, on 04.10.2018, they sent a
similar email to the respondent no.1 additionally demanding that the total
amount paid by them i.e., Rs. 47,66,106 /- be refunded to them along with

interest as the project was at a standstill and they has lost faith in the
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e it as they have already paid Rs. 47,66,106/- and that approx. Rs.
,000/- would be forfeited out of the amount if the same was
lled. Helplessly they agreed to Shlft their booking at first but upon
ng the dire condition of the o;her prolects offered by it, they refused
equested for cancellatlofn of thelr bookmg for which they were made
eak with someope at a sup_erlqr-p0§L .El:lrther, Mr. Rohit Chawla,
ietor of investor first financial planners, informed they were
ed that it had not gotten the requisite sanctions and approvals for

I, in which thzey':‘hﬁa_d purchasé__d t}heir"unit,;and that was the reason
e delay. They immed-iately contacted the officials of the respondents
ek clarification. However, they intentionally refrained from providing

clarification. They requested for~withdrawal from the project.

However, they requests were blatantly ignored. Over time the respondent

no.1

did not respond to anyf ‘of the complainants’ communications and

miserably failed to provide the possession of the unit to the complainants

by A

oril 2019.

That]it has been more than 8 years since the complainants have paid the

booking amount, and till date not only has the possession of the unit was

ever

offered, the entire court I of the project is still at a standstill. Further,

as per the authority, the registration certificate of the project that was

valid from 09.10.2017 till 31.03.2021, stands expired. The respondents

mali

ciously lured the complainants to purchase a unit in the project by
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making false representations. The respondents never had the intention to
hand over the possession on the promised date of possession and made
false, promises and assurances to dupe them of their hard-earned money.
Not only is there a gross delay in providing the possession of the unit to
the complainants, but the respondents also misled them by stating that the
respondents had obtained all the requisite sanctions and approvals.

That the complainants are suffering from grave mental agony and
financial hardship due to the illegal, unethical and unprofessional acts of
the respondents. It is because of the deficient services and unfair trade
practices that they were bemg cheated of their hard-earned money
invested in the unit, for which they haye paid a huge amount.

Relief sought by the complainants" RS

The complainants have sought following rehef(s)

a. Direct the respondent no.l to refund the entire amount of Rs.
47,66,106/- along with interest as per RERA rate of interest per annum

from the date of first payment till realization.

On the|date of hearing, the aﬁfhority explained to the respondent/promoter
about the contraventions.as alleged.to-have been committed in relation to
section 11(4) (a) of the act to plead guilty or not to plead guilty.

Reply by the respondents

The respondents have contested the complaint on the following grounds.

a. That the complainants herein, have failed to provide the
carrect/complete facts and the same are reproduced hereunder for
proper adjudication of the present matter and are raising false,
frivolous, misleading and baseless allegations against the respondents

th intent to make unlawful gains.

b. That the complainants have not duly authorised the Affidavit attached

with the complaint, which in itself, becomes a sole ground for the
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Authority to dismiss the complaint as per the relevant provisions of law
along with cost. At the outset, the complainants herein, learned about
the project launched by the respondent titled as ‘Seven Elements’
(hereinafter referred to as the said ‘Group housing colony’) situated at
Sector 89-A, Gurgaon and approached the respondent no.2 repeatedly
to| know the details of the said project after inquiring about the
specification and veracity of the project and was satisfied with every
proposal deemed necessary for the development of the project.

That on 27.04.2013, the compléiﬁQﬁts‘; after meeting the officials of the
respondent no. 2 and shoﬁs ‘ft‘théiir'iuillingness to book a unit vide
application dated 29042013and ‘paid booking amount of Rs.
8,00,000/- in the fayour of respendermnOZfOr further registration.
That, from the beg-fﬁnin-g, the fé’Siiﬁﬁ'agnts$'were committed to complete
the project and has always_ tried their level best to adhere with the
terms as providea in the agreement and éomplete the project as per the
milestone. °

That the respondent .in _furtherance of booking made by the
complainants, vide allo;cﬁ”i’éht?‘leé’ttfer dated 08.10.2013, called upon the
complainant to take the allotted unit no. A-202 on 2" floor in first court
building (herein referred to as ‘Unit’), having a. sﬁper area of 1960 sq. ft.
That on 22.04.2015, a_':yb_l.l.il&el: buyer agreement (herein referred to as
‘Agreement’) was executed between the complainants and respondent
no.2 on 23.04.2015. Further, an addendum to the builder buyer
agreement was executed between the respondent no.1, respondent
no.2 and complainants wherein the respondent no. 2 (confirming party)

transferred all its commercial rights and liabilities in favour of the

developer wherein the developer has acquired all the rights inter alia to

receive all payments from the allottees, raise demands from the
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allottees, issue letter/receipts etc. to the allottees in respect of the said
group housing colony.

That vide clause A, of the addendum to BBA, the respondent has
ohtained license no.41 0f 2013 dated 06.06.2013 from the Director
General, Town and Country Planning, Govt. of Haryana, Chandigarh
(DTCP) for development of group housing colony on the said land.

It|is submitted that the complainant was aware of the terms and
cgnditions under the aforesaid agreement and post being satisfied with
every clause of the agreeme-nt-iaﬁd also\.-‘with the payment plan and total
sale consideration agreed to 81gn upon the same with free with and
without any protest or demur The complainant being the habitual
defaulter in terms of payment has faﬂed to adhere to the payment plan
and violated the terms and conditions embodied under clause 7 of
agreement. They were very well aware of the payments schedule and
also knew that tifnely payment is essence for completion of the project.
But, despite being aware of the payment schedule, the respondent
herein had to issue payment reminders cang upon them to abide the
terms so agreed. It is further submitted that the payment of Rs.
20,88,038/- and the part payment as a part of taxes was completed by
the complainants after several communications and requests made to
them through frequent remi_ni:le_rs vide email dated 06.12.2013,
10.01.2014, 08.01.2014.

That despite after promising to make the requisite payment on time and
as and when demanded by the complainant herein has failed to make
the payment on the requisite due date. It is to note, that as per the
agreement the respondent was not under obligation issue payment
reminders yet it has served payment reminder calling upon the

complainant to make the required pay.
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is submitted that the complaint is filed by the complainants on

seless and absurd grounds. It is clearly mentioned under clause 16 of
2 agreement that in case of any unforeseen circumstances face by it in

> mid-way of development of the subject project, then extension time

would be granted for the completion of the project.

k. Th
de

. Th

int

wi

a)

b)

d)

at due to various unforeseen eventualities which are listed below in

tails, the construction has been majorly impacted:

Unexpected introduction of a new National Highway being NH 352 W (herein
‘NH 352 W") proposed to_run. thrbugh the project of the Respondent. Under
this new development NH. 352 W was initially supposed to be developed as
sector roads by Haryana Uxm Development Authority (HUDA) which took
around 3 years in comp!etfﬁg thé“?and acquisition process.

The Haryana Governmengm qllmﬂce with the Town and Country Planning
Department in exercise of pawer vested under Section 45 (1) of Gurugram
Metropolitan Development Authority Act, 2017 (GMDA Act) vide its
Notification dated 11.04.2018 makes.transfer scheme for transferring the
properties failing within the ambit of NH 352 W acquired by the HUDA to
GMDA for development-and construction of NH 352 W.

The GMDA vide its letter dated 08.09.2020 had handed over of possession of
said properties for.construction and development of NH 352 W to the NHAL

This is showing that still. the construction of NH 352 W is under process
resulting in unwanted delay in comp!etmn of project.

Further, initially, when HUDA had aequired the sector road and started its
construction, an area by 4 to 5 emetrgmvay uplifted. Before start of the
acquisition and construction process, the respondent had already laid down
the services accordmg to the earher sector road levels, however due to
upliftment caused by the ‘HUDA'in NH 352 "W the company has been
constrained to raise and uplift the same within the project, which not only
result in deferment of construction of project but also attract costing to the
respondent.

e) Re-routing of High-Tension lines passing through the lands resulting in

inevitable change in the layout plans

at due to the impact of the Goods and Services Act, 2017 which came
o force after the effect of demonetization in the last quarter of 2916,

rich left long lasting effect on various real estate and development
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lementation of GST.

tin the recentyears, various construction activities in the real estate
sector was stayed due to constant ban levied by various
courts/tribunals/authorities/to curb pollution in Delhi-NCR region. It
is pertinent to mention, that recent years the Environment (Pollution
Control) Authority, NCR (EPCA) vide its notification dated
25.10.2019, bearing no. EPCA'i%’!ZOlQ/L 49 banned the construction
activities in NCR during mght ﬁours from 26.10.2019 to 30.10.2019.
Subsequently, the EPCA vide nottﬁca’aon bearing no. R/2019/L-53,

an

dated 01.11.2019, cqpx{erted ‘the same into a complete ban on

01/11.2019 to 05.11:2019. '

n. It is imperative to note, the complainants have failed to make the
requisite payment for the respective unit in the said project. It is a
matter of fact, the'c&olmpleat’;ina;r‘lts were aware of the exact status of the
failed to provide tim"elj péf}?rﬁéntfto the. réspbndent even after serving
several payment reminders for the fespective unit. It had inter alia
represented that the performance by the developer of its obligations
under the agreement was contingeht upon approval of the unit plans of

said complex—by the DTCP,: Haryana, Chandigarh and any
supsequent amendment/modifications in the unit plans as may be
made from time to time by the developer & approved by the DTCP,
Haryana, Chandigarh from time to time.

o. Unfortunately, owing to significant subsequent events and due to a host
of extraneous reasons beyond the control of the company, it was unable
to|execute and carry out all the necessary work for the completion of

said project. These subsequent developments have repeatedly
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marred and adversely impacted the progress of it's projects. To further
add to the woes of the company, in addition to the reasons stated above,
non-acquisition of sector roads by HUDA to enable accessibility to the
various corners of the project, forceful unauthorized occupation of
certain parcels by some farmers coupled with other regular
obstructions and impediments beyond the control of the company have
resulted in the company being unable to deliver.

That it is pertinent to note, the respondent bear a huge financial loss

due to the outbreak of cov-_id-j?gg%gndg\imposition of NGT ban prior to

ion wide lockdown, andmangiher due to which the office of
respondent was shut down fc-ti‘wzi.g;l;és’fantial period of time. Hence, the
respondent is putting every ‘possible effort to carry out the proper
documentation along with tﬁ‘é'tompletion of the project as soon as
passible. v\ " § '

It lis further imp'era'ti'w__/e_ to mention herein that section 18 read with
section 19 of Act, 2016 and rule 15 read with rule 16 of Rules, provide
for the right of the allot_tééx to demand refund along with interest and
pensation only on failure of ﬁle}i‘bmoter to offer possession in
accordance with the agreement to sale duly completed by the date
ecified therein. Théré‘%o%, :‘Ehe' complaintis liable to be dismissed on
thjs ground alone, _

That, it is evident that the entire case of the complainants is nothing but
a lweb of lies, false and frivolous allegations made against the
respondent. The complainants have not approached the authority with
clean hands hence the present complaint deserves to be dismissed with
heavy costs. It is brought to the knowledge of the authority that the
camplainants are guilty of placing untrue facts and are attempting to

hide the true colour of their intention.
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s. The complainants herein, has suppressed the above stated facts and has

raised this complaint under reply upon baseless, vague, wrong grounds,
and has mislead this authority, for the reasons stated above. It is further
submitted that none of the reliefs as prayed for by the complainants are
sustainable before the authority and in the interest of justice.
Copies of all the relevant documents have been filed and placed on record.
Their

thenticity is not in dispute. Hence, the complaint can be decided on

the basis of these undisputed documents and submission made by the
partie
Jurisdiction of the authority BANS
The authority observes that-it h.ésw'-zt'e;;?ii:'orial as well as subject matter
jurisdiction to adjudicate the present complamt for.the reasons given below.
E.I Territorial ]urlsdlctlon i
As per notification no. 1/92/2017-1TCP dated 14 12.2017 issued by Town
and Country Planning Department, Haryana the jurisdiction of Haryana Real
Estate Regulatory Authority, Gurugram shall be entire Gurugram district for
all purposes. In the present case, the;f)roject in question is situated within
the planning area of Gurugram district. Therefore, this authority has
complete territorial jurisdiction to deal with the present complaint.

E. I Subject-matter jurisdiction A

Section 11(4)(a) of thesAct, 2016 pro.vidés‘t’hat the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(a) is
reproduced as hereunder:

Section 11

(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance
of all the apartments, plots or buildings, as the case may be, to the
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allottees, or the common areas to the association of allottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

10. So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance of
obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainants at a later

stage. S
11. Further, the authority has no hitcﬁ"'%ﬁ-zi:f;{()éeeding with the complaint and to
grant ajrelief of refund in t;hépregwent;natter_ inview of the judgement passed
by the Hon’ble Apex Court in Newtech Promoters and Developers Private
Limited Vs State of U.P.and Ors.” 202 1-2022(1)RCR(C), 357 and followed
in case|of Ramprastha Préamoter and Developers Pvt. Ltd. Versus Union of
India and others dated 13.01.2022 in CWP baaring no. 6688 of 2021

wherein it has been lald down as under:

“86. From the scheme of the.Act of which-d detailed reference has been
made and taking note of power of adjudication delineated with the
regulatory authority and ad}ud:catmg officer, what finally culls out is
that although the Act indicates the distinct expressions like ‘refund’,
‘interest’, ‘penalty’ and ‘compensation’,.a conjoint reading of Sections
18and 19 clearly manifeststhat when it comes to refund of the amount,
and interest on the refund amount; or directing payment of interest for
delayed delivery of possession, or penalty and interest thereon, it is the
regulatory authority which has the power to examine and determine
the outcome of a complaint. At the same time, when it comes to a
question of seeking the relief of adjudging compensation and interest
thereon under Sections 12, 14, 18 and 19, the adjudicating officer
exclusively has the power to determine, keeping in view the collective
reading of Section 71 read with Section 72 of the Act. if the adjudication
under Sections 12, 14, 18 and 19 other than compensation as
envisaged, if extended to the adjudicating officer as prayed that, in our
view, may intend to expand the ambit and scope of the powers and
functions of the adjudicating officer under Section 71 and that would

be against the mandate of the Act 2016.”
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refund amount.

F. Findings on the objections raised by the complainant.

F.I Objection w.r.t. Affidavit.

13. The respondent-promoter raised an objection that the instant complaint is
liable to be dismissed as they have not duly authorised the Affidavit attached
with the complaint. It is observed by the Authorlty that the respondent has
not gone through the complamt and is ralsmg objection that is devoid of
merit as upon perusal of documeots—:‘on ..r__ec_o_rd itis evident that the Affidavits
filed along with the comﬁl:ai}lt ét@fspa'ge- ﬁ'o. 11 & 12, are duly signed by

complainant no. 1 & 2 respectwely

F.Il Objection w.r.t. force ma]eure

14. The respondent- promoter alleged that grace perlod on account of force

majeure conditions be allowed. to it Tt ralsed the contention that the
uction of the project was delayed due to force majeure conditions
s, demonetization, shortage of labour varlous orders passed by NGT
eather conditions in Gurugram and non-payment of instalment by
nt allottees of the project but all fhe pleas advanced in this regard are
of merit. The flat buyer’s agreement was executed between the
on 22.04.2015 and as per terms and conditions of the said agreement
the due date of handing over of possession comes out to be 22.04.2019. The
events such as demonetization and various orders by NGT in view of weather

“condition of Delhi NCR region, were for a shorter duration of time and were
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grace period can be allowed to the respondent- builder. Though some
allottees may not be regular in paying the amount due but whether the
interest of all the stakeholders concerned with the said project be put on
hold due to fault of on hold due to fau[t 0f some of the allottees. Thus, the

promoter-respondent cannot be given any lemency on based of aforesaid

concerned, Hon’ble Delhi High Court in case titled as M/s Halliburton
Offshore Services Inc. V/S Vedanta Ltd. & Anr. bearing no. 0.M.P (I) (Comm.)
no. 88/ 2020 and .As 3696- =3697/2020 dated 29 05.2020 has observed that.

69| The past non-performance-of the C‘ontractor cannot be condoned due
to the COVID-19 lockdown in March 2020 in India. The Contractor was in
breach since September 2019. Opportunities were given to the Contractor
to cure the same repeatedly.-Despite the same, the Contractor could not
complete the Project. The outbreak of a pandem:c cannot be used as an
excuse for non- perfoermance of a contract for which the deadlines were
muych before the outbreak itself

The respondent was liable to complete the construction of the project and
the possession of the said unit was to be handed over by 22.04.2019 and is
claiming benefit of lockdown which came into effect on 23.03.2020 whereas
the due date of handing over of possession was much prior to the event of
outbreak of Covid-19 pandemic. Therefore, the authority is of the view that
outbreak of a pandemic cannot be used as an excuse for non- performance

of a contract for which the deadlines were much before the outbreak itself
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and for|the said reason, the said time period is not excluded while calculating

the delay in handing over possession.

Findings on the relief sought by the complainants.

G. I Direct the respondent to refund the paid amount along with
interest.

The complainants submitted that they booked a unit in the respondent’s
project namely “Vatika Seven Element”. Subsequently, an allotment letter

dated 08.10.2013 was issued in favour ofthe complainants wherein allotting

resporident no.2 in furtherance to the addendum transferred all its project
account balance in respect of th.é said. projectin favour of the respondent
no.l vide a project transfer arrangement.entered into between the
respondent no.1 and \them: ré;sﬁfoﬁdent .no.2;-b.y virtue of same it further
acquired rights inter aliato receive all the pa'ymenfs from the complainants,
raised|demands from them, issued letters/receipts etc. in the respect of the
said project. Therefore, as per addendum dated 23.04.2015 vide which
respondent no. 1 acquired rights inter alia to receive all the payments from

the complainants, raised demands from them, issued letters/receipts etc, the

liability to return the said amount lays on it i.e.,, respondent no. 01.
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18. Keeping in view the fact that the allottee/complainant wishes to withdraw

19,

20.

from the project and demanding return of the amount received by the

promoter in respect of the unit with interest on failure of the promoter to

complete or inability to give possession of the unit in accordance with the

terms of agreement for sale or duly completed by the date specified therein.

The matter is covered under section 18(1) of the Act of 2016.

The d

e date of possession as per agreement for sale as mentioned in the

table above is 20.04.2019 and there is delay of 2 years 5 months 29 days on

the da

te of filing of the complairft,l.g;flflie» occupation certificate/completion

certifidate of the project whefefthe u'nit is situated has still not been obtained

by the

respondent- promoter The§auth0r1ty is of the view that the allottee

cannot be expected to Walt endlessly for takmg possessmn of the allotted

unit as

observed by H'on’_ble Supreme Court of India in Ireo Grace Realtech

Pvt. Ltd. Vs. Abhishek Khanna & Ors., civil appeal no. 5785 of 2019,

decide

don 11.01.2021

.. The occupation certificate is-not available even as on date, which
cIearfy amounts to deficiency of service. The aHottees cannot be made to
wait indefinitely for possession of the apartments allotted to them, nor
can they be bound to take the-apartments in-Phase 1 of the project......"

Further in the judgementof the Hon'ble Supreme Court of India in the cases

of Ne

tech Promoters and Developers Private Limited Vs State of U.P.

and Ors. (supra) reiterated in case of M/s Sana Realtors Private Limited

& oth

r Vs Union of India & others (Supra), it was observed:

25. The unqualified right of the allottee to seek refund referred Under
Section 18(1)(a) and Section 19(4) of the Act is not dependent on any
contingencies or stipulations thereof. It appears that the legislature has
consciously provided this right of refund on demand as an unconditional
absolute right to the allottee, if the promoter fails to give possession of
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the apartment, plot or building within the time stipulated under the
terms of the agreement regardless of unforeseen events or stay orders
of the Court/Tribunal, which is in either way not attributable to the
allottee/home buyer, the promoter is under an obligation to refund the
amount on demand with interest at the rate prescribed by the State
Government including compensation in the manner provided under the
Act with the proviso that if the allottee does not wish to withdraw from
the project, he shall be entitled for interest for the period of delay till
handing over possession at the rate prescribed

The promoter is responsible for all obligations, responsibilities, and
functions under the prov1510ns of the Act of 2016, or the rules and
regulations made thereunder or to the allottee as per agreement for sale
under section 11(4)(a). The pr__ompg‘ér hﬁas»fnalled to complete or unable to
give possession of the unit in accordance with the terms of agreement for

sale or duly completed: by the date specified ‘therein. Accordingly, the

promoter is liable to the allottee, as the allottee wishes to withdraw from the

project, without prejlidice to any other remedy available, to return the

“amount received by him iﬁ‘fespect of the unit with interest at such rate as

may be prescribed.

s

S

This is without pre]udlce to any other remedy available to the allottee

including compensation for Wthh allottee may file an application for
adjudging compensation with the adjudicating officer under sections 71 &
72 read with section 31(1) of the Act of 2016.

The authority hereby directs the promoter to return the amount received by
him i.e., Rs. 47,82,591 /- with interest at the rate of 10.60% (the State Bank
of India highest marginal cost of lending rate (MCLR) applicable as on date
+2%)|as prescribed under rule 15 of the Haryana Real Estate (Regulation

velopment) Rules, 2017 from the date of each payment till the actual
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date of realization of the amount within the timelines provided in rule 16 of
the Harlyana Rules 2017 ibid.
F. Directions of the authority

24. Hence, |the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of obligations

cast uppn the promoter as per the function entrusted to the authority under
section 34(f):

i. The respondent no. 1 is dlrected to refund the entire amount of Rs.
47,82,591/- paid by the complamants along with prescribed rate of
interest @ 10.60% p.a. as prescnbed under rule 15 of the Haryana Real
Estate (Regulation and DevelmeentB}lles, 2017) from the date of each
payment till the actual géte of realization of the amount.

ii. A period of 90 dag}é is given to the.respondent to comply with the
directions given in this order and failing which legal consequences

would follow.

25. Complaint stands disposed of.. ™.
26. File belconsigned to registry.\ ~

(Sanjeev KumarArora) (Vijay Kurfrar Goyal)

Fd Member Member
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 13.01.2023
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