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Shri Ashok Sangwan nri Member
Shri Sanjeev Kum". ffiry1vq l./o.el Member
APPEARANCE:

Sh. Kuldeep Kohli (Advocate) Complainant

Ms. Deepika Bahl (Proxy Counsel) Respondent

1. The present complaint has been filed by the complainant/allottee under

Section 3l ofthe Real Estate (Regulation and DevelopmentJ Act, Z016 (in

short, the ActJ read with rule 29 of the Haryana Real Estate [Regulation
and Development) Rules, Z\U (in short, the RulesJ for violation of

section 11[4)(aJ of the Act wherein it is inter alia prescribed that the

promoter shall be responsible for all obligations, responsibilities and

functions under the provision of the Act or the rules and regulations
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made there under or to the allottee as per the agreement for sale

executed inter se.

A. Unit and proiect related details

2. The particulars of the proiect, the details of sale consideration, the
amount paid by the complainant, date of proposed handing over the
possession and delay period, if any, have been detailed in the following
tabular form:

S.no. Heads Information

1. Name and location oFEproject ,< ,

"Assotech Blith", Sector 99, Curugram

.
2. Nature of the pr$& /l Group housing project

ereaortnepr9$/ X 72.062 acres

4. DTCP License a /T 95 0f 2011_ dated 28.10.2011

27.10.2024 I
Licensee name M/s Moonshine Developers private

Limited &

M/s Uppal Housing Private Limited

5.

l"',Hi1'J""$$p gI
validuPto /ar rnr 22.08.2023

6. Allotment letter !,5rr.rof/.;\j I

(As per page no. 68 of CRA)

(No builder buyer agreement has been
executed inter-se parties, but a similar
document containing rights and
liabilities of both the parties has been
placed on record)

7. Unit no. G- 701 on 7th floor, tower G

(As per page no. 58 ofCM)
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8. Super area admeasuring 1685 sq. ft.

(As per page no. 68 of CRA )

9. Payment plan Construction linked payment plan

(As per page no. 90-94 of CRA)

10. Possession clause

atI ,

As per Clause 19(I),

The possession of the qpartment shall

be delivered to the allottee(s) by the

c omp a ny w!fu!t:!2_u0ttrht-E9mlh9
dote of ollotment subject to the force
majeure, circumstqnces, regulor and

timely poyments by the intending
qilgttee(s), availability of building

material, change of laws by

governmental/ locq I authorities, etc.

(Emphasis supplied)

11. Grace period clause 4sF\cta+sll0D,
F drtef Aq &ltnan! is unable to

flon$ruift y$b I apartment within

\tipfin$/gapTju reosons other than

1;9n{a$$o-ctause t, and fi,7aather
.niitl$dy'face oeriodotsix motths,
the Company shall compensate the

ifttendig . Allottee (s) for delayed

period @k. 10/- per sq. ft. per month

subject to regular ond timely
payments of all installments by the

Allottee (s). No delayed chorges shall

bb payable within the grace period.

Such compensation shall be adiusted

in the ou\tanding dues of the Allottee

(s) at the time of handing over

possesslon

12. Due date of delivery of
possession

26.07.2016

(Calculated from date ofallotment
letter dated 26.07.2012 with grace
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B. Facts

3. That

period of6 months as per clause 19(ll))

(G race -period i s allowed)

13. Total consideration Rs.98,31,788/-

(As per page no. 68 of CRA J

L+, Total amount paid by the
complainant

Rs.90,34,800/-

(As aUeged by the complainant on
page no. 40 of CRA)

15. Legal notice dated L1.72.2020

i&ffir"" no' 
'07 

orcna)
76. Occupationcertificate' btained

77. Date ofoffer ofpossession to
the complainant

Not o ffered

Facts ofthe co

TL.i +L^ -^--.

rt:

ives of the

ry 2012 ar

\Aq.!'l.l

t-comF ny, approached the

compla +i-I

AA

on me reputauon oI

ey then handed over

brochure of the co TI
a V

tech Blith" to him which

4. That the complainant got caught in the web of false promises of the

representatives of the respondent and vide application dated no 256

dated 31.05.2012, booked a flat in Tower G ofthe proiect ,,Assotech Blith,

Sector 99, measuring 1685 sq. ft. having super area @ Rs.4972.50/- per

sq. ft. (Basic Sale Price).

5. That the total cost of the flat was given as Rs. 99,31,7gg/- being the cost

of 1685 sq. ft. super area @ Rs.4,972.50 per sq. ft. fBasic Sale price)

looked to be a very ryela9$gryr{Ury}H;1nf i4ternarional standards

speaking high ass,."ft J #01,*f .H.rt*r.Lo*.
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exclusive of other charges such as IDC. EDC, PLC, car parking charges,

stamp duty charges, registration fee, interest free maintenance security,

monthly maintenance charges, power back up charges, service tax of any

other government taxes/charges levied/leviable.

5. That the complainant was allotted unit no. G-701 admeasuring 1685 sq.

ft. in tower-G of the respondent company's letter dated 26,02.2012. He

was asked to pay 100/o of the to;tat$Xsideration on booking of the unit

dated zg.o7.zoLz 
"na 

tn" s"-iffiy him vide cheque bearing no.

121000 and the same was ffi-E" respondent vide receipt

n o. AB M R/0 0 8 1 0 t tz - t1-S--zp'' t'.Sf.-<,*\

7. rhatthe ,.^p,^," ,f#n ffi#t"\?\rRs. e,034,800/.ror

the nat admeasuri"4m4l-*f:fi"'#,l"q,i ei .",sideration of Rs.

tl

That the allotment tetter\!fffffiyFdined one sided condition

which stated the location so giu*##6ve and can be changed at the

sore discretion ",Hy&Rffil&(},"ut specifyins any

reasons, which is clefill a one-)ldddio\Eiliot. I\ ftltther stated that this\7Ul\'.Jr-71\.H,:" l

provisional allotment letter dated 26.07.2072 is sub,ect to the

complainant signing the commercial space buyer's agreement and

agreeing to the terms and conditions mentioned therein, which shall be

provided to the complainant in due course.

That the respondent raised another demand of 100/o each of the total sale

consideratio& payable within 60 days & 120 days of booking ofthe unit,

8.

9.

Page 5 of 19



trHARERA
#eunuennrrl Complaint No. 429 of 2021

as per the construction linked plan i.e., Rs.853,756/- and Rs.8,64,756/-.

The same was paid by him and acknowledgment receipt was duly issued

by the respondent wr.t. said payments.

10. That the respondent raised another demand of Rs. 11,65,825/- and the

same was also paid and acknowledged by the respondenl Though he

made the above payments against the total consideration as per the flat

buyer's agreement, but the

payment collected hence the

complainant to make any

adhere to the sched

and hence asking fo

monev from the co

consistent with the

going on at the site

than the activity unde

was not initiated as per the

reluctance on the part of the

e respondent was failing to

the allotment letter

legally extraction of

ds, which were not

hardly any activity

respondent was more

e above said acts of the

been indulging inrespondent clearlv til
unfair trade ,o*.p3l ing gross deficient

services all such acts and respondent caused

an immeasurable mental stress and agony to the complainant.

11. That the delivery of subiect unit was given as fanuary 2016, but the

respondent was nowhere nearing the completion of the project giving a

clear indication that though the funds have been collected but not

ent was amounti
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utilized for the project hence have been diverted for some activity by the

respondent.

12. That the respondent raised further demands from the complainant,

which were duly paid by him and the same were acknowledged by the

respondent vide various receipts. A total amount of Rs. 90,34,g00/- was

paid by the complainant tlll Z9.OL.ZO|Z as per the statement of account

ofthe respondent dated 01.05.2

13. That by having intentionally induced and having falsely

misrepresented the com on activity at site and

by giving false delive ng the complainant to

act in accordance owing to all the

deliberate lapses/ it is liable as

being requisitio to pay the entire

amount collected by th date of receipt of the

individual payments.

14. The complainant after losing all the hope from the responclent company,

having their o*,€Ul(1_ffiflAtt?jrosing considerabre

amount, are constrained to approach the Authority for redressal of their

grievance. According to the Act of 2016, the buyer has rights to cancel the

allotment and claim a refund in case the builder fails to deliver the flat

within the stipulated time, as stated in Section 1g.

15. That the complainant is the one who has invested their life savings in the

said proiect and are dreaming of a home for themselves. It has not only
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cheated and betrayed them but also used their hard-earned money for

their enioyment. Moreover, it is well established law that the contractual

damages are usually awarded to compensate an iniured party to a breach

ofcontract for the loss ofhis bargain.

C. Relief sought by the complainant:

15. The complainant have sought following relief(s):

i. Direct the respondent to

complainant to the respo

prescribed rate under

ii. Direct the respond

towards rent on

unit.

Direct the respo

Restrain the

to proiect.

v. Direct the respondent ri

entire amount paid by the

along with interest at the

id by the complainant

on of the subject

with respect

tment of the allotted unit

iii.

lv.

till the time the entire amount with interest as requested is paid to

the complainant.

vi. Direct the respondent to not to create any third-party rights on the

unit till the matter is finally decided.

D. Reply by respondent:

The respondent by way of written reply made following submissions

17. That the complainant approached the respondent after conducting

thorough due diligence and investigation of the real estate market and

applied for booking in the proiect "Assotech Blith" at Sector-99,

s
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Gurugram, Haryana and thereafter after being fully satisfied, signed the

allotment letter cum agreement.

18. That t}Ie complainant prior to approaching respondeng had conducted

extensive and independent enquiries regarding the project and it was

only after the complainant were fully satisfied with regard to all aspects

of the project, including but not limited to the capacity of respondent to

undertake development of the

independent and informed d

in any manner by responde

19. That the complainant

signed the all

demands were rai

and as per the con

company.

rchase the unit, un-influenced

r being fully satisfied

6.07 .2072. All the

payment plan

by the respondent

ment, the possession of the

by the respondent

20. That as per the said allotment cum

apartment shall be delivered to th

within 42 months from the date ofsigning of allotment was subject to the

force majeure, circumstances, regular and timely payments by the

intending allottee. The delays were caused on account of orders passed

by Hon'ble National Green Tribunal and the State Pollution Control Board

which issued various directions to builders to take additional step to

curtail pollution. On account of the aforementioned reasons the progress

of the work of the respondent was abruptly hampered. It is further

a*LJ={#1ril6,9
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submitted that all these events led to suspension and stoppage of work

on several occasions which also resulted in labourers and contractors

abandoning work As a result ofvarious directions from the authorities at

different occasions, regarding water shortage and pollution control etc.,

coupled with labourers and contractors abounding the worlf the

respondent had to run from pillar to post in order to find new

contractors and labourers, thus affggpl4g progress ofproiect. That further

pandemic Covid-19 i, ,tro 
" 
uiffi for delay in handing over the

possession or trr" R"t7rrit. W&nt is not liable for the delay

in handing over of possession of apartment of the complainant.

21. That as per accounting disclosure of the company duly certified

chartered accountant submitted in RERA, the company has spent

amount of approxim{?{s.iPsi.e$crpret 9f(rys the acquisition and

development of th" p.fQffqft,rlb "Xp/ffil "ternal 
development

charges (EDC/IDC payable by the company to HUDA) have been fully

paid as per s*ea${ffiRffRA turn the company

received a total paynp[ pf ${F5,c,p(eF+yfl1y of collections from the

arrottee who mor."a\tlJ Lf.Ul;A t#r\LVJ p". th"i, .",p".ti,"
scheduled payment plans. This amount collected from customers

includes the payments received by the complainant against their booked

unit. The balance cost incurred to date was funded by the

shareholders/debenture holders of the company.

by

an
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22. lt is submitted that construction of the proiect is in full swing and is as

per the schedule and the respondent company is committed to delivery

of the said project as per the RERA registration certificate. It is submitted

that complainant who was merely an investor and wanted to ride on the

investment boom in the real estate sector and thereby kept on waiting

for the property prices to rise but since the real estate market did not

rose, the complainant proceeded filing of the present complaint.

Moreover, the structure wo e towers in the project is

completed, brick work al plaster is completed and

finishing work id go tus of construction, it

would offer the po months.

23. All other averments in toto.

24. Copies of all the filed and placed on

record. Their au the complaint can be

decided on the basis of documents and submission

madebytheparti- m A& H X{ &
E. Jurisdiction ofthe authority:

25. The plea ofthe respondent regarding rerection of complaint on ground of

iurisdiction stands rerected. The authority observes that it has territorial

as well as sublect matter jurisdiction to adiudicate the present complaint

for the reasons given below.

E. I Territorial iurlsdiction
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As per notification no. I/92/20\7-1TCP dated 14.72.2017 issued by

Town and Country Planning Department, the jurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for all

purpose with offices situated in Gurugram. In the present case, the

project in question is situated within the planning area of Gurugram

district. Therefore, this authority has complete territorial iurisdiction to

deal with the present complaint.

E.II Subiect matter iurisdiction

Section 1.1(4J(aJ of the Act, 2

responsible to the allottee

reproduced as hereund

Sedion 77(4)(a)

Be responsible for
provisions of this
allottee as per the
case moy be, till
the case moy be, to
allottee or the co

Section 34-Functions of the

344 of the Act
the promoter, the

promoter shall be

Section 11[4J (a) is

that the

for sale.

under the
nder or to the

of allottee, as the
ts or buildings, os

to the ossociation of

cost upon
this Act and the

rules ond regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance

of obligations by the promoter leaving aside compensation which is to be

decided by the adiudicating officer if pursued by the complainant at a

later stage.

F. Findings on obiections raised by the respondent

#CI
ond
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F.I Obiection regarding delay due to force maieure circumstances

26. The respondent-promoter has raised a contention that the construction

of the proiect was delayed due to force majeure conditions such as

various orders passed by the National Green Tribunal, Environment

Pollution (Prevention & Control) Authority, shortage of labour and

stoppage of work due to lock down due to outbreak of Covid-19

pandemic. Since there were ci nces beyond the control of

respondent, so taking into co e above-mentioned facts, the

respondent be allowed th g which his construction

activities came to sta d be excluded while

calculating the due

The due date for co

19fl1J of allotment

been various orders i

were for a short period

is not tenable.

per clause 19 (lJ &

6. Though there has

t pollution, but these

mstances/conditions after

that period can't be taken into consideration for delay in completion of

the project.
1,," .

27. As far as delay in construction due to outbreak of Covid-19 is concerned,

Hon'ble Delhi High Court in case titled as M/s Halliburton Olfshore

Sen)ices Inc, V/S Vedanta Ltd, & Anr, bearing no, O,M.p 0 (Comm.)

no. 88/ 202O and I.As 3696-3697/2020 dated ?9.05.2020 has observed

that-

"69, The past non-performonce of the Controctor connot be condoned
due to the COVID-79 lockdown in March 2020 in India, The Contractor
wos in breach since September 2019. Opportunities were given to the
Controctor to cure the same repeatedly. Despite the same, the
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Contractor could not complete the Project The outbreok oI a pandemic
cqnnot be used as an excuse for non- performance of q contract Jor
which the deqdlines were much belore the outbreok itsev,"

The respondent was liable to complete tlte construction of the proiect

and handover the possession of the said unit was to be handed over

within 42 months from date of execution of allotment along with grace

period of 6 months which comes out to be 26.0Z.2016 and is claiming

benefit of lockdown which came into.effect on 23.03.2020 whereas the
.r'\a,r,i'!.\

due date of handing over of po,ssession was much prior to tle event of
iiiwl.,lrfr

outbreak of Covid-l9 pandemic. Therefore, the authoriw is of the view./. \ l\v," \
that outbreak of a pandemic cannot be used as an excuse for non-./{f/}::{iry}i':lN&_\
performance ofa contract for which the deadlines were much before the

,!91 {iri]qq \nud l Al
outbreak itself and for the said reason, the said time Deriod is nott4l r il ]l il t, r(t

G.I Direct the respo
complainant to the

rt to refund th

of2Ol

amount paid by the
at the

prescribed rate und

28. The project detailed alove was launched by the respondent as group
.r \I )t f! t/ r: t 7\

housing proiect and the complainant were allotted the subiect unit in
tower G on 26.07.2012 against total sale consideration of Rs. 9g,31,79g/-.

As per clause 19(D & 19(lD of the said allotment letter executed between

the parties, the possession of the subiect apartment was to be delivered

within a period of 42 months plus 6 months from date of execution of

such allotment and that period has admittedly expired on 26.07.2016. It
has come on record that against the total sale consideration of Rs.

excluded while calculating the delay in handing over possession.

\"\11 ll ll rl [/tl
Entitlement of the complainant for refund:5'l/

Page 14 of19
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98,37,788/- the complainant has paid a sum of Rs. 90,34,900/_ to the

respondent.

29. The respondent during course of proceedings dated 77.07.2023

submitted that it has applied for occupation certificate and fire NOC has

been granted. The Authority observes that the complainant booked the
subiect unit in 2072 and till date no occupation certificate has been

received by the respondent-builder. Thus, keeping in view the fact that
the allottee- complainant wish raw from the proiect and are

demanding return of the amo y the promoter in respect of
the unit with interest on hi complete or inability to give

possession of the unit in s of agreement for sale

or duly completed by e matter is covered

of possession as per

is 26.O7.2016 and

on the date of
filing of the complaint

30. The occupation certificate of the project where

the unit is situatedffi n f?tFI Fl,lil by the respondent-

promoter. rhe auth6ri$ iq-lr1hEfj*ir,tt'trrt allottee cannot be

expected to *ait en$dri.1i{l-t[iXrJrtVthe arotted unit ana

for which they have paid a considerable amount towards the sale

consideration and as observed by Hon,ble Supreme Court ol lndla tn

Ireo Grace Reoltech M" Ltd, Vs. Abhtshek Kttanna & Ors., ci'll appeat

no.5785 of2079, decided on 11.01.2021

" ,,.. The occupation certilcate is not qvailable even as on date, which
cleorly amounts to deficienqt of service. The qllottee connot be made co

under section 18(1)

agreement for sale
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woit indelnitely for possession of the oportments allotted to them, nor

can they be bound to toke the apartments in Phose 1 of the project......."

31. Further in the iudgement of the Hon'ble Supreme Court of India in the

cases of Newtecft Promoter and Developers Private Limited Vs State oI

U.P. and ors. (2021-2022(1)RCR(CtuiI),357) reiterated in case of M/s

Sana Realtors Private Limited & other Vs Union of Indla & others SLP

(Civil) No. 13005 of 2020 decided on 12.05.2022 observed as under:

25. The unqualilied right of
Section 18(1)(a) and Section

contingencies or stipulations
has consciously provided

unconditional a

possession of the

under the terms
stay orders of
attributable to

obligotion to
prescribed by

monner provided

does not wish to
interest for the period

seek refund referred Under
is not dependent on ony

peors that the legisloture
on demand os on

oter Iails to give

e time stipuloted
events or

er way not
is under an

at the rate

sation in the

if the allottee
ll be entitled Ior

at the rote

prescribed

The promoter is

functions under

regulations made

responsi

the provi

responsibilities, and

016, or the rules and

r agreement for sale

under section 11(4)(a). The promoter has failed to complete or unable to

give possession ofthe unit in accordance with the terms of agreement for

sale or duly completed by the date specified therein. Accordingly, the

promoter is liable to the allottee, as the allottee wish to withdraw from

the proiect, without prejudice to any other remedy available, to return
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the amount received by him in respect of the unit with interest at such

rate as may be prescribed.

This is without preiudice to any other remedy available to the allottee

including compensation for which they may file an application for

adiudging compensation with the adjudicating officer under sections 71

& 72 read with section 31(1) ofthe Act of 2016.

5L. The authority hereby directs to return the amount received

by him i.e., Rs. 90,34,800/- with the rate of 10.70 o/o (the State

Bank of India highest m rate IMCLRJ applicable as

G.III Direct the resp

33. The complainant is

on date +2%o) as

(Regulation and

payment till the

provided in rule 16 o

G.II Direct the
towards rent on account of

Haryana Real Estate

the date of each

within the timelines

paid by the complainant
ession ofthe subiect unit.

on in the aforesaid

reliel Hon'ble Supreme Court of India in civil appeal titled as M/s

Newtech Promoters and Developers h,t Ltd. V/s State oI UP & Ors.

(SLP(Civil) No(s). 3711-3715 OF 2027), held that an allottee is entitled

to claim compensation under sections 72, \4,18 and section 19 which is

to be decided by the adiudicating officer as per section 71 and the

quantum of compensation shall be adjudged by the adiudicating officer

having due regard to the factors mentioned in section 72. The

ent) Rules, 201
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utilized for clearing dues of allottee-complainant.

H. Directions ofthe Authority:

36. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of

obligations cast upon the promoter as per the functions entrusted to the

Authority under Section 34(0 ofthe Act of 2016:

i) The respondent/ promoter is directed to refund the amount i.e. Rs.

90,34,8OO/- received by him from the complainant along with

interest at the rate of 10.70 0/0 p.a. as prescribed under rule 15 ofthe

Complaint No. 429 of 2021

adjudicating officer has exclusive jurisdiction to deal with the complaints

in respect of compensation. Therefore, the complainant may approach

the adjudicating officer for seeking the relief ofcompensation.

G.Iv Restrain the respondent from raising any fresh demand with respect
to proiecL

G.V Direct the respondent not to cancel the allotment of the allotted unit
till the time the entire amount with interest as requested is paid to the
complainanL

34. In view ofaforesaid relief no. plainant seeking withdrawal

from the project of the respon bresaid reliefs no.4 & 5 have

become redundant.

G.VI Direct the respo -party rights on the
unit till the matter is

35. The respondent is y third-party rights

against the subject the paid-up amount

even if, any transferalong with interest th

is initiated with respect to receivable shall be first

Page 18 of19
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Haryana Real

from the date

Estate (Regulation and Development) Rules, 2017
of each payment till the actual date of refund of the

amount

ii) A period of 90 days is given to the respondent to comply with the
directions given in this order and failing which legal consequences
would follow.

iii] The respondent is further directed

amount along with inte the complainant, and even if,
any transfer is initiated wi to subject unil the receivable
shall be first utilized

rights against the subject unit beFore

not to create any third-party

full realization of the paid-up

37.

38.

Complaint stands di

File be consigned to

Member
Haryana Real E

Datedt 28.02.zo2g

GURUGRAM
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