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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. 1980 0of 2018
First date of hearing: 03.04.2019
Date of decision 31.01.2023
i 1
M/s Sri Jinmata Developelrs LLP.
R/o: - 1st floor, 178, Jamunalal Bajaj Street, Khatari
Katra, Kolkata, West Bengal-700007.
; Complainant
| Vérs.us
M/s BPTP Limited. _
Regd. Office at: 28, ECE House, 1% floor, Kasturba Respondent
Gandhi Marg, New Delhi-110001.
CORAM: | il
Shri Vijay Kumar Goyal | Member
Shri Ashok Sangwan i Member
Shri Sanjeev Kumar Arora Member

APPEARANCE:

Sh. Dhruv Lamba

Advocate for the complainant

$h. Venkat Rao

Advocate for the respondent

1. The present complaint has been filed by the comy

under section 31 of the Real Estate (Regulation and D¢

2016 (in short, the A}ct] read with rule 28 of the Har)
(Regulation and Development) Rules, 2017 (in shorg

violation of section 11(4)(a) of the Act wherein itis inte

ORDER

)lainant/allottee

velopment) Act,

yana Real Estate

, the Rules) for

ralia prescribed
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 that the promoter

" Rules and regulations

~ agreement for sale executed inter se.

¥= GURUGRAM

shall

responsibilities and functions under the provision of

made there under or to the allot
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be responsible for al

| obligations,
the Act or the

'tee as per the

A. Unitand project related details
2. The particulars of unit details, sale consideration, the aount paid by
the complainant, date of proposed handing over the pogsession, delay
period, if any, have been detailed in the following tabulaf form:
S.N. | Particulars |r Details
1., | Name of the project | “Terra”, Sector- 37-D, Gurugram
2 Nature of project Group Housing Towers
3. | RERA registereh/ not | Registered
Tegistered | 299 of 2017 dated 13.10.2017
4., | DTPC License no. 83 of 2008 dated P4 of 2011 dated
05.04.2008 24.102011
Validity status 04.04.2025 23.102019
| Name of licensee SUPER BELTS COUN[TRYWIDE
| ! PVT. LTD and 3 |PROMOTERS PVT
others LTD apd 6 others
Licensed area 23.18 acres 19.74
j 8 Unit no. T-24-304, Tower 24
[As per page no. 21 of compplaint]
8. | Unit measuring 1691 sq. ft.
[As per page no. 21 of complaint]
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9, Date of execution of Flat | Not executed
buyer’s agreement

10 | Building plan 21.09.2012
11. | Possession clause 5. Possession
(Taken from the similar caseof | 5,1 The Seller/Confirming Party
same project) i
proposes to offer posgession of the
Unit to the Purchaser(s) within e
Commitment Perjod. The

shall be
Grace Period
iry of the said
aking offer of
it.

Seller/Confirming Par
additionally entitled to
of 10 days after the ex
Commitment Period for
| possession of the said U

! 1.6 "Commitment Peri
subject to, For
circumstances; inte

d" shall mean,
e Majeure
vention of

having timely complie

obligations, formalities or
| documentation, as
| prescribed/requested by

Seller/Confirming Partly, under this
Agreement and not bging in default
‘ under any part of thHis Agreement,

including but not limited to the timely
payment of instalmenfs of the sale
| consideration as per th¢ payment plan
opted, Development [Charges (DC).
Stamp duty and other charges, the
Seller/Confirming Party shall offer the
possession of the |Unit to the
Purchaser(s) within 3 period of 42
months from the date of sanction of
the building plan or execution of Flat
Buyer's Agreement, | whichever is
later.
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12. | Due date of possession 21.03.2016
(Calculated from the date of building
plan as BBA is not executled)
13. | Basic sale price Rs. 87,88,972/-
[As per page no. 21 of complaint]
14. | Total amount paid by the | Rs.46,49,299/-
complainant (As alleged by the complainant)
15 | Termination Letter 27.08.2014
| (As per page no. 93 of reply)
1|5 Occupation cer'Fificate 09.12.2021
dated |
16. | Offer of possession not offered
1|7 Legal notice sent by the | 04.07.2017
- | complainant ! (Page no. 36 of complaint)
!
|
B. Facts of the complaint
Th;e complainant has made the following submissions in the Fomplaint: -

3 That in 2012, the complainant booked a park facing uni

1650 sq. ft. on 5th - 8 floor in BPTP Terra, Sector - 37D

|
paid Rs. 6,00,000/- 1‘3 booking amount. The flat was

r having area of
Gurugram and

booked under

construction linked piayment plan for basic sale consideration of Rs.

88,77,750/-. The letter of confirmation of said amount

stated that the

original receipt for such booking would be provided after the

realization the cheque. Vide letter dated 29.10.2012 be

aring reference
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number BE88/1691/

~ complainant unilatera

it.

| project is having shop
required for a residen
. project upon handin
construction, well laid
and only upon comq’letion.‘ of the project and grant
- certificate, the posse#sion would be offered and exy

possession was stated

of the unit with mala-ifide intention and demanded exd
- that of the lowered pef sq. ft. for the changed plan. The

by the respondent were illegal and with an intention

complainant was forced to pay the additional amount de
respondent towards t
complainant stated tha:at the payment statement depicte
charges levied against the unit were again illegally obtg
time of booking, it w$s conveyed to complainant tha

charges will only be aq‘plicable upto 2 floors and not bey

confirmation of unit

That the respondent

Complaint N¢
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'213/143230/177, it
selected for allotment, as unit

lly and without any intimation or

represented to the complainant
ping centre, market, and various d
tial colony. It was also representeg
g over 'qf;;,_the possession shall

road, STP, water supply, electrig

It is pertinent to mention here that the respondent incr
p p

complainant of its respective valuable property. In

to be March 2015.

he increase in the area of the un

was apprised of the

ho 304 to the

approval from

that the said
ther amenities
d that the said
have quality
ity connection
of occupancy

yected date of

eased the area
ess amount to
lemands made
to deprive the
this way, the
manded by the
t. Further, the
d that the PLC

lined, as at the

I the said PLC

ond.
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6. Further, the complainant pleaded that respondent has npt yet executed

the final agreement of the unit even after procuring mofe than 70% of

the total consideration. While it has been requesting the pame for a very

long time yet no action has been taken from your end. These tactics are

nothing but to harass and pressurize the complainant §o comply with

respondents unjust and illegal demands

7. That the work on other amenities like external, internal

is yet not complete. Now!w itis more than 5 years from the ¢

mep (Services)

late of booking

and even the constructions of towers is not complete. I{ clearly shows

the negligence of the l:!builder. ‘As per project site condi
that project would talce furthermore than a year to c
- respect, subject to will%ngness of respondent to completg

i i Relief sought by the #mplainant:
The complainant has soughlf following relief(s).

i To get refund of the entire amount paid by the com

with interest.

[ions, it seems
pmplete in all

the project.

plainant along

ii. To get compensatii:)n of Rs. 5,00,000/- on account of mental agony

and harassment caused by the Respondent.

iii.  To getlitigation cost of Rs. 1,00,000/-.
D. Reply by the respondent:

8. It is submitted that the complainant has approached this hon'ble

- authority for redressal of his alleged grievances with unc

. . . .
by not disclosing mateﬁnal facts pertaining to the case at

ean hands, i.e.
nand and also,
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- by distorting and/or misrepresenting the actual factual

| without concealment a

same amounts to fraud

at the threshold without any further adjudication.

the court. Thus in such

regard to several aspects. It is further submitted that thé

Court in plethora of

approaching the Cour

i) That the complainant falsely stated that the p:

decisions has laid down strictly
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L 1980 of 2018

t for any relief, must come with

nd/or misrepresentation of mater

situation with
t Hon'ble Apex
that a party
clean hands,

ial facts, as the

not only against the respondent but also against

situation, the complaint is liable t

D be dismissed

yments were

stopped due to dormant stage of the project. However, as detailed

in the reply to list of dates, it is submitted that th
|

made several def?ults in making timely payment

thereof, the respo*xdent had to issue several remin

payment of the oukstanding amount and was compe

final and last opp

complainant did not pay any heed to the san

respondent was le
letter dated 27.0
terminated due to
complainant and
application for allo

ii) That the complain:
Rs.88,777.5/- as di

ortunity demand notice dated 1{

ft with no other option but to issy
3.2014 whereby the unit in q

constant defaults in timely pay
due to non-compliance of the
tment agreed upon by both the pz
ant concealed the fact that respor

scount in complainant’s account.

e complainant
s as a result
der letters for
lled to issue a
8.06.2014, the
je. Therefore,
e termination
lestion stood
ments by the
terms of the
rties.

dent adjusted
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 intention of the compllainant is to unjustly enrich at the
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iii) That the complainant falsely stated that the timely payments were

made by them as and when demanded by respondent. However, as

detailed in the reply to list of dates, it is subn
complainant made several defaults in making timely
result thereof, respondent had to issue remind

payment of the outstanding amounts.

From the above, it is very well established, that the co

been

distorting/concealing/misrepresenting the 1

pertaining to the case at hand. It is further submittec

respondents by filing this frivolous complaint which
gross abuse of the due process of law. It is further submit
of the law laid down by the Hon'ble Apex Court, the pre

| e
warrants dismissal without any further adjudication.

itted that the
payments as a

er letters for

mplainant has
elevant facts
| that the sole
expense of the
s nothing but
'ed thatin light

sent complaint

That the project in question was launched by the responfdent in August

2012. It is submitted ithat while the total number of fl
Project "Terra" is 40;1, for non- payment of dues,
allotments have since l;een cancelled. Further, the numbsg
of the Project "Terra" who are in default of making payn

than 365 days are 125. Hence, there have been huge def

ats sold in the
78 bookings/
r of customers
nents for more

ault in making

payments of various instalments by large number of appllicants.

10. All other averments made in the complaint were deniedl in toto.
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11. An application for change of title of the complaint dated 11.11.2022
has been received by the complainant wherein it was pubmitted that
w.e.f 18.08.2020 M/s| Sri Jinmata Developers Pvt. Ltd. (the present
complainant) has been converted to M /s Sri Jinmata Deyelopers LLP in
pursuance to the provisions of the Company Act, 2013. Furthermore, it

is submitted that M/s Sri Jinmata Developers Pvt. Ltgd. and M/s Sri

Jinmata Developers LLP is one and the same entity and all the rights and
obligations which wei:'e earliier‘\'i{estgd in M/s Sri Jinmata Developers
Pvt. Ltd. are now vested in M/s Sri ”]inmata Developer$ LLP. The said
application was hereb:b/ allowed by the Authority.
12. Copies of all the rele\i'ant documents have been filed and placed on the
record. Their authentiiFity is not in dispute. Hence, the cgmplaint can be
decided on the basis Pf these undisputed documents gnd submission
made by the parties. |
D. Jurisdiction of the zuihthoritj
The authority has coﬁlplete territorial and subject mafter jurisdiction
to adjudicate the present complaint for the reasons givgn below.
D.I Territorial jurisdiction
As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, Haryana th¢ jurisdiction of
Haryana Real Estate Regulatory Authority, Gurugram|shall be entire
Gurugram district for all purposes. In the present case, the project in
question is situated iwithin the planning area of Gurugram district.
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v
- )

Therefore, this authority has complete territorial jurisdiction to deal

with the present complaint.

D.II  Subject-matter jurisdiction
13. Section 11(4)(a) of the Act, 2016 provides that the prgmoter shall be
| responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11

(4) The promoter shall-

(a) be 1"65,1::01451’!::1&l forall obffg_&‘gioﬁ's, responsibilities and functions
under the provisians of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sdle, or to
the association aﬁaﬂottees,_. as the case may be, till the conjveyance
of all the apartments, plots or buildings, as the case may He, to the
allottees, or the cammon areas to the association of allottegs or the
competent author*;i'ty, asthe case may be; .

Section 34-Functfons of the Authority:

34(f) of the Act ,alrov.fdes to ensure compliance of the obligations
cast upon the prdmoters, the allottees and the real estate agents
' under this Act and the rules and regulations made rhereuﬂder.

14. So, in view of the proivisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving asid¢ compensation
which is to be decided by the adjudicating officer if pursued by the

complainant at a later stage.

15. Further, the authority has no hitch in proceeding with the complaint
and to grant a relief of refund in the present matter|in view of the
judgement passed by‘the Hon'ble Apex Court in Newtech Promoters

and Developers Private Limited Vs State of U.P. and Ofs.” SCC Online
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SC 1044 decided on 1
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1.11.2021 and M/s Sana Realtech Pvt. Ltd V/s

Union Of India & Others SLP© 13005/2020 decided on 12.05.2022 it

has been laid down as under:

“86. From the scheme of the Act of which a detailed referencelhas been
made and taking nate of power of adjudication delineated|with the
regulatory authority and adjudicating officer, what finally cylls out is
that although the Act indicates the distinct expressions likg ‘refund’,
‘interest’, ‘penalty’ and ‘compensation’, a conjoint reading of Sections
18and 19 clearly mahifests that when it comes to refund of thg amount,
and interest on the refund amount; or directing payment of ingerest for
delayed delivery of possession, or penalty and interest thereof, it is the
regulatory authority which has the power to examine and determine
the outcome of a complaint. At the same time, when it comes to a
question of seeking the relief of adjudging compensation angl interest
thereon under Sections 12, 14, 18 and 19, the adjudicating officer
exclusively has the power to determine, keeping in view the follective
reading of Section 71 read with Section 72 of the Act. if the adjjdication
under Sections 12,| 14, 18 and 19 other than compengation as
envisaged, if extended to the adjudicating officer as prayed tHat, in our
view, may intend to expand the ambit and scope of the powers and
functions of the adjudicating officer under Section 71 and tHat would
be against the mandate of the Act 2016.”

16. Hence, in view of the authoritative pronouncement |of the Hon'ble

Supreme Court in the matter of detailed above the authority has the

|
jurisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amount.

E.  Findings on the relief sought by the complainant.

E.1Direct the responqent to return sale consideration sum of Rs. Rs.

1,11,89,848 received by them from the complainant till date along

with prescribed interests.
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17. In the present complaint, the complainant intend to withdraw from

the project and is seeking return of the amount paid bylit in respect of

subject apartment along with interest at the prescribed rate as provided

under section 18(1) of the Act. Section 18(1) of the Act| is reproduced

below for ready reference.

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession of
an apartment, plot, or building.-

(a) in accordance with the term.s'ofthe agreement for sale or| as the case
may be, duly completed by the date specified therein; or
(b) due to discontinuance_of his business as a developer on| account of

suspension or revocation of the registration under this Adt or for any
other reason,

to withdraw from the project, without prejudice to any other remedy
: available, to return the amount received by him in resplect of that
| apartment, plot, building, as the case may be, with interest at such
rate as may be prescribed in this behalf including compensiation in the
manner as provided under this Act:

he shall be liable on :demand to the allottees, in case the a!iftee wishes

Provided that where an allottee does not intend to withdrqw from the
project, he shall be paid, by the promoter, interest for every manth of delay,

till the handing over of the possession, at such rate as ma y be|prescribed.”

| (Emphasik supplied)

18. The complainant was allotted unit no T24-304, tower 24 in the project

“Terra” by the respondent-builder for a sale considpration of Rs.
87,88,972/-. 1t paid a sum of Rs.46,49,299 /-which is appifox. 52% of the
total sale consideration. It is pertinent to mention here fhat no buyers
agreement was executied between parties till date. The complainant
requested the respondent to intimate it of the date of delivery as well as

- the completion of the project work but received no fesponse. It is
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pertinent to mention here that complainant went to the construction
site and there was no sign of construction. On 04.07.2017, the
complainant sent legal notice to the respondent to refund the amount
paid by it.
19. The counsel for the complainant contented that after receipt of

allotment letter dated 29.10.2012, the complainant allgttee made the

payment of Rs. 46,49,2|99/- out of basic sale price of Rs.§7,88,972/-. No
buyers agreement was executed despite repeated requgsts and hence,
the remaining amount could not Be paid. Further, since there was delay

~ in the construction gifld coﬁzplé;ion of project , so the complainant
allottee filed the instarLf complaint on 04.12.2018 befor¢ the Authority
seeking refund of the amount deposited alongwith interpst. The OC for

- the above project has qeen obtained on 09.12.2021 subsg¢quent to filing
of the above complamq and no offer of possession has begn made to the

- complainant till date.
Zb. The counsel for the respondent contended that due to npn-payment of
: outstanding instalments, the promoter has issued a ternfination notice

- on 27.08.2014 after giwixing a last and final opportunity for making the

- payment vide letter dated 18.06.2014. The complainant did not execute

- the BBA despite sendiq!g of the same to it on 28.11.2012|(Annexure R2
with the reply). The counsel for the respondent clarified that the total

 consideration money inclusive of various development and other

charges, demanded w’ras Rs.1,22,52,284/- as per buydrs agreement

|
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which was never executed. The counsel for the respondgnt further took

a plea that in view of termination of unit way back in 2014, the

complaint is time barr

D

d.

21. It is pertinent to mention here that the counsel for tHe complainant

argued that said termination notice was never reteived by the

- complainant and the

respondent has been raising the demand of

outstanding amount even in the year 2017 (at page 95 df the reply). In

view of the above submission by the counsel for the co mplainant, the

respondent was asked

submit the proof of de

by this Authority vide order dated 11.11.2022 to

livery of the said termination nofice alongwith

reasons for non-execution of BBA but the same has yet not been

received by this Authoririty.

22. In the light of the a‘bow|(e—menti0ned facts, the authority hereby directs
|

the promoter to return the amount received by it i.e., Rk. 46,49,299/-
|

with interest at the rate of 10.60% (the State Bank of| India highest

marginal cost of lendir'Pg rate (MCLR) applicable as on [date +2%) as

- prescribed under rule

15 of the Haryana Real Estate (Rlegulation and

Development) Rules, 2(?17 from the date of each payment till the actual

date of refund of the amount within the timelines provided in rule 16 of

the Haryana Rules 2017 ibid.

23. Admissibility of refund along with prescribed rate oflinterest: The

‘complainant is seeking

refund the amount paid by it at thle rate of 18%

'p-a. However, the allottee intend to withdraw from the project and is
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:

seeking refund of the amount paid by it in respect of |

with interest at presc
Rule 15 has been rep

Rule 15. Prescribe

(1)

sections (4)

prescribed” shall be the State Bank of India highest

of lending ra

Provided th
lending rat

benchmark
from time t

24. The legislature in its

provision of rule 15 @

interest. The rate o
reasonable and if the
ensure uniform pract
25. Consequently, as
https://sbi.co.in, the
on date i.e.,, 31.01.20

interest will be marg

loduced as under:

Complaint N
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ribed rate as provided under rule

and (7) of section 19, the “interest
te +2%.:

e (MCLR) is not in use, it shall be repl
lending rates which the State Bank of

o time for lending to the general public.
s wisdom in the subordinate legis

f interest so determined by th
said rule is followed to award th
ice in all the cases.

per website of the State Ban

marginal cost of lending rate (in

inal cost of lending rate +2% i.e., 1

26. Accordingly, the non-compliance of the mandate con
11(4)(a) read with section 18(1) of the Act on the part ¢

is established. As such, the complainant is entitled to

amount paid by it au:

from the date of paylrment of each sum till its actual

the prescribed rate of interest i.¢

1 rate of interest- [Proviso to section 1,
and sub-section (4) and subsection (7) of section 19]
For the purpose of proviso to section 12; section

f the rules, has determined the pr

he subject unit

15 of the rules.

P, section 18

|8; and sub-
at the rate
narginal cost

at in case the State Bank of India manginal cost of

iced by such
ndia may fix

ation under the
escribed rate of
> legislature, is

b interest, it will

k of India i.e.,

short, MCLR) as

23 is 8.60%. Accordingly, the piescribed rate of

10.60%.

fained in section
f the respondent
refund the entire
., @ 10.60% p.a.

ealization as per
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provisions of section 18(1) of the Act read with rule

2017.

|5 of the rules,

E.Il Direct the respondent to pay Rs. 10,00,000/ as litigation

expenses.

E.III Direct the respondent to pay Rs. 5,00,000/- as

for mental agony and harassment
|

27. The complainant in the aforesaid relief is seeki

fcompensation

ng relief wur.t

compensation. Hon'ble SupremQCourt of India in civfil appeal titled

as M/s Newtech Promoters and Developers Pvt. Ltd.

/s State of UP

& Ors. (supra), haé:f held that an allottee is entitled to claim

compensation under Eﬂ,ctions 12, 14, 18 and section 19

which is to be

decided by the adjudicating officer as per section 71 and the quantum

of compensation shall be adjudged by the adjudicating officer having
}

due regard to the factors mentioned in section 72. T

ne adjudicating

officer has exclusive jurisdiction to deal with the complaints in respect

of compensation. Thew{efore, the complainant is advised
adjudicating officer for seeking the relief of compensati

Directions of the authority

28. Hence, the authority hereby passes this order and issu

directions under section 37 of the Act to ensure

fo approach the

DI.

ps the following

compliance of

obligations cast upon the promoter as per the function ¢ntrusted to the

authority under section 34(f):
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29. Complaint stands dis

jo. File be consigned to r

ii.

Dated: 31.01.2023

Complaint Np. 1980 of 2018

The respondent/promoter is directed to refynd the entire

amount of Rs. 46,49,299/- paid by the complainjant along with

prescribed rate of interest @ 10.60% p.a. from the date of each

payment till the actual date of refund of the defosited amount

from the date of this order as per provisions of section 18(1) of

the Act read with rule 15 of the rules, 2017.

A period of 90 days is given to the respondent to comply with the

directions given in this order and failingl which legal

consequences would follow.

posed of.

lember

Haryana Real Estate Regulatory Authority, Gurugram
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