HARERA
2. GURUGRAM

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,

Complaint No. 1768 of 2022 &

others

GURUGRAM

Date of decision: 22.02.2023

NAME OF THE M/S IMPERIA WISHFIELD PVT. LTD.
 BUILDER
PROJECT NAME ELVEDOR
. Case No. Case title | Appearance
I |CR/1768/2022 |  Biswaranjan Barida V/S M/s Shri Aditya Vijay |
Imperia Wishfield Pyt Ltd. Kumar
AR () Ms. Antara Mishra |
2 |CR/1769/2022 | ‘Rajesh KumarV/S$M/s Imperia | Shri Aditya Vilay |
Wishfield Pvt. Ltd. * ° Kumar .
. 4 . ' | | Ms. Antara Mishra I
3 |CR/1770/2022 | Atul Kumar Varshney V/S M/s | | Shri Aditya Vijay
| Imperia Wishfield Pyt. Ltd: Kumar
Y J Ms. Antara Mishra
4 |CR/1771/2022 | Pradeep Kumar V/SMysimperia | Shri Aditya Vijay
| Wishfield Py, Lid. Kumar
Ms. Antara Mishra |
CORAM:
Shri Ashok Sangwan Member
ORDER

1. This order shall dispose of all the four complaints titled above filed before

this authority under section 31 of the Real Estate (Regulation and
Dﬂvelc!pment] Act, 2016 (hereinafter referred as "the Act”) read with rule
28 of the Haryana Real Estate (Regulation and Development) Rules, 2017
(hereinafter referred as “the rules") for violation of section 11[4)(a) of the
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Act wherein it is inter alia prescribed that the promoter shall be

responsible for all its obligations, responsibilities and functions to the
allottees as per the agreement for sale executed inter se between parties,

2. The core issues emanating from them are similar in nature and the
complainant(s) in the above referred matters are allottees of the project,
namely, The Elvedor situated at Sector-37 C, Gurugram béing developed
by the same respondent/promoter i.e, M/s Imperia Wishfield Pvt. Ltd.
The terms and conditions of the buyer’s agreements ﬁ.llf.'l"l.:lrl'l of the issue
involved in all these cases perl;?:iﬁ#'ﬁ.-?ﬂilure on the part of the promoter
to deliver timely pﬁsse%inn-nfﬁéiﬁﬁé'mque stion, seeking possession of
the unit along with delayed 'j}uss’"éei.:s’rﬁr;_j:harggs._

3. The details of the ﬁﬁ;ﬁﬁl&lnts} Tl‘.l.pi}f' status, uujt no., date of agreement,
possession clause, due date of possession, total sale consideration, total

paid amount, and reliefsought are given in the table below!

Project Name and | “The Elvedor” at séctor 37, Gurgaon, Haryana,
Location P, e
Nature of Project ' Commercial Project |
Froject area A a1 02 acres _
DTCP License No. 47.0f 2012 dated 12/05,/2012 valid upto 11052016
Name of Licensee M /s Prime IT Solutions Pvt, Ltd,
Rera Registered Not Registered
Possession Clause: - 11(a) Schedule for possession of the said unit
The company based on its present plans and estimates and subject to all just

exceptions endeavors to complete construction of the said building/sald unit
within a period of sixty(60) months from the date of this agreement unless
there shall be delay or failure due to department delay Lr due to any
circumstances beyond the power and control of the company of Force Majeure
conditions including but not limited to reasons mentioned in clause 11(b) and
11{c) or due to failure of the allottee(s) to pay In time the Total price and other
charges and dues/payments mentioned in this agreement or anly failure on the
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part of the allottee to abide by all or any of the terms and eonditions of this
agreement,
Sr.| Complai | Unit | Unit | Dateof | Due | TotalSale | Relief
No  ntNo, No. adm | apartme | date of | Consider | Sought
Case easu | ntbuyer | posses | ation /
' Title, ring | agreem sion Total
and ent Amount
Date of paid by
filing of the
complai complain
. nt ant 4
1. | GR/1768 | 0100, TSC: - Direct
.4 Ground Rs.29,55,0 the
| 2022 Floar, 38/~ responde
Tower g nt to
Hiswaran | Evita i AP; - refund
jan > | f Rs.11,11.2 the
Parida | (pageno. & 13/- entire
V/SM/s 64 af amounts
Imperia | complain deposite
Wishfield £ | d by the
Pvt. Ltd, complain
: Wl . L’ e ant
' DOF: j \ : together
29.04.20 d e with the
| 22 F " TTTR A prescribe
_ ! lii iaf % J ILE / | d rate of
Reply: = AL ELEANL R interest.
12.10.20
| 22 _ 7 Al
2. qﬁfl?ﬁq B011, | 315 |161220 (16122 |TSC - Direct
/ Ground |sq.fu |13 018 Rs.32,57,8 the
| 2022 Floor, 44 /- responde
| iHajesh Tower AP: Rs. nt to
. Kumar Evita 23,13,624 | refund
VS Ms ¥ the
| Imperia | (page no. entire
 Wishfield | 61 of amounts
| Pvt. Ltd. | complain deposite
t) [ ed d by the
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DOF: complain
29.04.20 ant
22 together
with the
Reply: prescribe |
12.10.2 d rate of |
22 interest.
CR/1770 | G 70, 17,1220 [17.12.2 |TS5C:IRs. | Direct
/ Ground 16 021 34,236,685 the
2022 Floor, /- responde
Tower (page no. | (Inadve nt to
Atul 37 rtently | AP: - Rs. refund
Kumar | Avenue mentio | 15,687,969 the
Varshney nedin | /- entire
V/SM/fs the amounts
Imperia proceed deposite
Wishfield . e ar ings d by the
Pvt. Ltd N - dated complain
)/*:'..‘*‘ 22102.2 ant
DOF: ' | 023 as together
290420 | || 13.09.2 with the
22 i | 021) prescribe
AT d rate of
Reply: \ ;‘" interest.
14.10.20 il
22 N
CR/1771 Aﬁ Wz 0.[12092 |TSC:{Rs. | Direct |
/ A 4 5 o211 » | 46,07.605 the
2022 Tower; | r . /- responde
E}"l‘@“ L AN % nt to
Pradeep | (page no. AP: - Rs. refund
Kumar 98 of 14,02,102 the
V/SM/s | complain /- entire
Imperia t) amounts
Wishfield deposite
Pvt. Litd. d by the
complain
D.O.F: ant
29.04.20 together
22 with the
prescribe
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| Reply: ! d rate of
14.10.20 interest.
' 22 |

Note: In the table referred abnve certain abbreviations have been used.
They are elaborated as follows:

Abbreviation Full form

TSC Total Sale consideration

AP Amount paid by the allottee(s)

4. The aforesaid complaints were filed by the complainants against the

promater on account of viulaﬂan uf the builder buyer's agreement
executed between the parties in Eﬁ

spec nf said units for not handing over
the possession by the due date"ﬁéélﬂ‘ng the physical possession of the unit
along with delayed possession charges. .

5. It has been decided to treat the'said complaintsas an application for non-
compliance of statutory obligations on the.part of the promoter
/respandent in terms of section 34(f) of ﬂ'lb,_hr;‘t which mandates the
authority to ensure compliance of the obligations ¢ast upon the promoters,
the allottee(s) and the real estate agents undar the Act, the rules and the
regulations made thereunder,

6. The facts of all the complaints filed by -the nnrrmjainant{s}fa]lﬂttﬁe{s]are
similar. Out of the above- zﬁeﬂhmé{d case, the particulars of Jead case
CR/1768/2022 Biswaranjan Parida V/S M/s Imperia Wishfield Pvt.
Ltd. are being taken into consideration for determining the rights of the
allotteg(s).

A. Project and unit related details

7. The particulars of the project, the details of sale consideration, the amount

paid by the complainant(s), date of proposed handing over the possession,
delay period, if any, have been detailed in the following tabular form:

/llrﬁageﬁul'l's
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CR/1768/2022 Biswaranjan Parida V/S M/s Imperia Wishfield Pvt.

Complaint No.

1 T&E of 2022 &
othens

Litd.
5. N. | Particulars Details
1. | Name of the project "Elvedor” at sector 37C, Gurgaon,
Haryana
2, | Nature of the project Commercial Project
3. | Project area 'DE acres
4. | DTCP license no. aqd, :ﬂ AafEl]lE dated 12/05/2012 valid upto
validity status E‘ﬁmﬂlﬁ
C i '. s
5 | Name of licensee” »~ 4+ ,M,fs Prime IT Solutions Pvt, Ltd,
6. |RERA Registered/ not | Not registered
rﬂ'ﬂjstEFEd B l|
8, | Unitno. i m ‘tr Al ﬁhuﬂ} Ground Floor, Tower Evita
L -::E“u . ['paga no, 64 of complaint)
9, | Unit area admea;h:f‘nﬁqh Eﬁﬂ 5q Sy
[pag& fio, 64 of complaint)
10. | Date of hﬁt&ﬁ- ug,& m;auﬁl@
ARTETIA. | (page no. 58 of complaint)
11. | Due date of pn%’shsﬁnri 17.01.2020
[calculated as per possession clause)
|
12. | Possession clause 11(a) Schedule for pnsmlzssinn of the

said unit

The company based on its

exceptions endeavors
construction of the said

\present plans
and estimates and suhjei.'t
{4}
I huild[ng.." said

to all just
complete
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unit within a period of sixty(60) months
from the date of this agreement unless
there shall be delay or failure due to
department delay or due to any
circumstances beyond the power and
control of the company or Force Majeure
conditions including but not limited to
reasons mentioned in clause 11(b) and
11(c) or due to failure of the allottee(s) to
pay in time the Total price and other
'ﬁ!argps and dues/payments mentioned
ﬂﬁk agreement or any failure on the |
rt of the allottee to abide by all or any

-1uf the terms and conditions of this

: ‘m@t N\
| v/ . Eanmllasﬁ\ﬁmhjladl
13, :Tutal sale cutjﬂfﬂééﬂtiﬂﬂ | Rs. 29,55 ﬂﬂ;" )
| 'Y [as per the .ﬁ;?hf'nent on page no, 64 of
: mmplalﬁt] ¥ & ._f
14. | Amount  paid I:q.l' ‘“‘bh! m;ny
-r.:umplamanl;s . .h_'"_-" ﬁiﬁmmiuns of the complainant)
15. 'ﬂccupaﬁnn cﬁrﬂﬁaté’ 1 |ﬁf@§iﬁ
16. Df‘fer of pns:mssmn -

B. Facts of the complaint

The complainant has made the following submissions in the com plaint:

17. That the complainant vide an application form bearing number IWF-R-
0467 :iial:ed 12.11.2012, applied for the allotment of a commercial retail

shop which previously had a super built up area of 421 sq. ft. which was
later unilaterally changed to 260 sq. ft. in the project named "Elvedor”.
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18. That after 25 months from the receipt of the welcome letter, the

respondent provided the retail buyer's agreement (hereinafter referred to
as "buyer’s agreement”) vide a letter dated 17.01.2015. The retail buyer's
agreement records his payments of Rs. 11,11,213/- towards the booking
of the unit. In respect of the Elvedor project, it was being constructed on a
land admeasuring 2 acres {16 Kanals) situated in the revenue estate of
Garauli Khurd, Tehsil and District Gurgaon in Section 37C, Gurgaon
(hereinafter referred to as "2 Acre Land”). In the 2-acre land, it was
represented that the said land Wﬂ mhntd in part by one Mr 'Elev] Ram,S/o
Amar Singh and in the nther p?.r’t hj* I"-'[_.*’s Prime IT Solutions Private
Limited. Owners of the E‘hﬂ‘f"hﬂnd hﬂd entered: into a collaboration
agreement and general pnwerﬂ attorneys in favor of M/s Prime IT
Solutions Private Limited (hereinafter referred to as “Prime IT Solutions”).
Prime IT Solutions sﬁﬁgeiqpndg.r applied for and purportedly obtained a
license from DTCP, 'Ha"rjfén# bearing No. 47 of 2012 dated 12.05.2012 in
respect of the project land, Subsequently, Prife IT Solutions entered into
collaboration with the RW@M}FM&H&M to which the project was
being implemented. 'However, actually no registered  collaboration
agreement was exécuted. [t'was further represented that development
plans had also been appruvﬁd:un E!}.Dﬁ.?ﬂll and based on such approvals,
the respondent was competent and entitled to execute the project.

19. That the project had remained stalled for 9 years, thé complainant
accordingly made several requests to the respondent asking them to
throw some light on the actual status of the construction of the project,
vide emails dated 12.07.2019 and 14.03.2020 but the rﬂspdnde nt did not
provide any response |

PageBof 25



HARERA Complaint No. 1768 of 2022 &
= GURUGRAM i

20. That again vide an email dated 21.05.2020 enquired about the status of
the project. Finally, the respondent vide an email dated 21.05.2020,

assured the complainant that the possession of the commercial unit would
be handed over by end of 2021.

21. That the construction activity of the project did not even start till
November 2021, the complainant again Issued an email dated 09.11.2021
and asked for the status of the construction activity of the project and as
to when the same would ﬁlﬂﬁfp ‘u’jl;le email dated 11.11.2021, the
respondent provided an evadlngﬁﬁd@gue response and did not provide
any date for the starting of the pruf[ecf but merely stated that the project
would| be completed by eﬂﬂ..ufﬁﬂéﬂ_’;-ﬂlm,lﬁﬁ to the complainant again
responding to the email and speeifically asking that the date of
commencement of construction work) Hnwevnr the respondent did not
issue any email in response to 'lhe‘cumplamapt’k émaﬂ The complainant
again vide email dated 24. 1 EHEL statedthmt'nﬂ'lg construction work had
not been resumed by EEFTEEPGE{'ETI': ros/

22. That even after expiry of 9 years ﬁ’*ﬁrhtheéf;te of booking, till date only a
rudimentary srructgru.uf one qutupf;thn severalbuildings forming part of
the project was erectsd oh e pﬁ'ﬂjﬁ”ﬂt‘ﬁhﬂd‘éwhmh ls incapable of
possession. Hence, the present complaint is being filed seeking the refund
of the consideration paid by them along with interest at the prescribed
rate till date of filing of the instant complaint,

C. Relief sought by the complainant: -

23. The complainant has sought following relief(s):
l. Direct the respondent to refund the entire amounts deposited by the
complainant together with the prescribed rate of interest.
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24. On the date of hearing the authority explained to the respondent/

promoter about the contraventions as alleged to have been committed in
relation to section 11(4) (a) of the act to plead guilty or not to plead guilty.

D. Reply by the respondent

The respondent has contested the complaint on the following grounds.

25. That unit no. E-0100 admeasuring 260 sq. ft. in tower- Evita situated in
the said commercial project, which had been allotted to u{e complainant
by the respondent company ;fu#:._g,_:tgta! consideration a;lm:ru nt of Rs.
31,38435/-, vide aliutment &3[@5@"«' retail buyer agrs:ement dated
19.01.2015 on the terms«nd cm';d,ll:iﬁns mutually agreed hg,r the parties.

26, The said project is mtprh‘i:mrsial pmjei:t being developed dn two acres of
land situated at SE[‘.’.'I;'EII' 37-C, Gurugram, Haryana and ::ﬂmi)riseﬁ of retail
and studio aparm'&enlﬂi The foundation of the said prn]eclt vests on the
joint venture agreemmh e:-:e::utecl between M}s Prime IT Solutions Pvt.
Ltd. and Imperia Structure Pvt. Ltd. lying down the tran sagtion structure
for the project and fnr'-cruaﬁén of ’SP‘U company, named and styled as

"Imperia w::shﬂeld Pvr. Ltd,‘. “Later, -::ullahuranun ElgI‘IIEEmEHt dated
06.12.2012 as Executeﬂ h&&wem:l‘u! Is Frlme IT Solutions F‘.r[vate Limited
[on one part) and M/s Imperia Wishfield Pvt. Ltd. (on the sécnnd part). In
terms of the said collaboration. agreement, the second party i.e., Imperia
Wishfield Pvt. Ltd was legally liable to undertake cnnLl:ructmn and
development of the project at its own costs, expenses and resources in the
manner it deems fit and proper without any obstruction an:li interference
from any other party. The referred collaboration agreement has been
signed by representative of M/s Prime IT Solutions Private Limited and
Imperia Wishfield Pvt. Ltd. Suffice to mention here that on the relevant
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date ig, 06,12.2012 on which the collaboration agreement was signed,

there are common directors in both these companies i.e,, in M/s Prime IT
Solutions Private Limited and M/s Imperia Wishfield Pvt. Ltd,

27. That a clear reference of the said collaboration agreement has been given
in the said allotment letter/ retail buyer agreement executed between the
complainant and the respondent. In the said agreement it is distinctly
mentioned that "Prime IT Solutions Private Limited”, a company
incorporated under the pro visiﬂr{wfﬁumpantes Act, having its registered
office at B-33, First Floor, Sh’i‘.rﬂlil-{ ﬁp]nn}r [Near Malviya Nagar), New
Delhi-110017, has been granted 1% No. 47/2012 by the Director
General, Town and Enunwﬂmpiﬂg:ﬂam@a__in respect of project land
and the respondent Eumpany {émﬁﬂﬁriahﬁﬁiplemEntaﬁnn of project
based on the basis of said cullahnra:inu-agreénmut

28. That in the above co llabaration agreemmt. M,f's Prime IT Solutions
Private Limited repmseﬂted and rfanﬂrmeq tmﬂu! Imperia Wishfield Pvt.
Ltd. that it has already .obtained .I,.;ur_ﬁ_a-:rmﬁ Intent ("LOI") from the
Deparﬁment of Town and Country Planning, Government of Haryana on
24.05.2011 and subisequent licenseifrom the Department of Town and
Country Planning, Enﬁ“ﬂmﬁnﬁu}ﬁwﬁuiﬂné&ﬁaﬁ for setting up a
commercial project on the land ﬁ:lmeﬂilld;fglﬂﬂ acres in the revenue
estate of Village Eadnlf Khurd, Sector 37 C, Gu ;-ugram on 12.05.2012 along
with the Zoning Plan. (License No. 47 of 2012, dated 12.05.2012). The
building plans of the said project being developed under above mentioned
license no. 47 of 2012 were approved on 25.06.2013. It is pertinent to
mention here that even before the execution date of above referred

collaboration agreement between M/s Prime IT Solutions Private Limited
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and Imperia Wishfield Pvt. Ltd., both these companies were under the
same management and directors.

29. Further, it is also relevant to mention here that in terms bl" compromise
dated 12.01.2016 a decree sheet was prepared on 21. EHZUIE in a suit
titied M/s Prime IT Solutions Pvt. Ltd. Vs Devi Ram & Imperia Wishfield
Pvt. Ltd. As per this compromise, both M/s Imperia WIshﬁejct Pvt. Ltd. and
M/s Prime IT Solutions Pvt. Ltd. apart from other points, agreed to take
collective decision for the imp—lamantatinn of the project aljpi all expenses
related to the project would hﬂﬁﬂﬂ,}! incurred by both rhle parties from
the dedicated project accnunt%fc‘h wﬁ‘uld be in the name of "M /s Imperia
Wishfield Limited Elvadm}ﬂcmﬂnt.“

30. That the said pmjert suffered aﬁsethaaik on account of non-cooperation by
aforesaid |V Partner l:'.m Prime IT Splutions Private Limited as major part
of the collections rﬁmwbd from the allottegs of the project have been taken
away by said I"u"part{wr \

31. That for the proper aﬁj@j&m nf the: prﬂséut complaint, it is necessary
that M/s Prime IT Snluﬁnﬂs’?ﬁ I.m. bé arrayed as a necessary party. Any
coercive order passtdipn t)@utiiﬁaﬁng%thﬂ'}atd necessary party is clearly
cause grave prejud’tcﬁmﬂmahswenng respondent's rIghLﬂ; and same is
also in contrary to admitted understanding between r.:‘he parties as
contained in the decree dated 21 ,.EH 2016.

3Z. It was submitted that in clause 11.(a), it is mentioned and duly agreed by
the complainant as under: '

"11, {a) SCHEDULE FOR POSSESSION OF THE SAID UNIT:

The Company based on its present plans and estimates and su@:je::t
to all just exceptions endeavors to complete construction of the Said
building/Said Unit within a period of sixty (60) months fron the
date of this agreement unless there shall be delay or failure dye to
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department delay or due to any circumstances beyond the power
ﬂ'Hd control of the Company or force majure conditions including but
\not limited to reasons mentioned in clause 1 1(b) and 11{c) ordue to
failures of the Allottee(s) to pay in time the Total Price and other
charges and dues/payments mentioned in this Agreement or any
failure on the part of the Allottee(s) to abide by all or any of the
\terms and conditions af this Agreement. In case there is any delay on
the part of the Allottee(s) in making of payments to the Company
(than notwithstanding rights available to the Company elsewhere in
.r_hrt contract, the period for implementation of the profect shall also
be extended by a span of time equivalent to each delay on the part
of the Allottee(s) ﬂampany_ e | .' £
33. In view of the above said, the T ?@:ﬁndent company had intended to
gt =y

complete the construction of l:hfi:'rl‘t:r&ad unit on time, It is pertinent to
mention that the respandent, ﬂﬁmm had _successfully completed the
civil work of the saigd ww&rfpre?mmﬂ thie finfshing work, MEP work is
remaining of these towers, which is going on and the respondent company
is willing to complete the same within next sbg-:tﬂ-nri.relve months of periad.
However, the delay m.handmg av Eﬂm&prﬁlm occurred due to certain
force majeure circumstance, inter alia ineludes the covid-19.

34. That in view of the abnﬁbs;ﬁmdiﬂh*ﬂé@aﬁdent company requested for
grant {rf 12 menths! f=t|r|:;E 0, Epn‘*lﬁeﬂm WF%CII enabling us to initiate
possession related activities within this extended period of one year. [n

the meanwhile, the respondent company requests you to not pass any
coercive monetary orders in this period,

35. That, it is relevant to mention herein that several allottees have withheld
the remaining payments, which is further severally affecting the financial
health|of the respondent company and further due to the force majeure
conditions and circumstances/reasons, which were beyond the control of
the respondent company as mentioned herein below, the construction

works got delayed at the said project. Both the parties i.e. the complainant
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as well as the respondent company had contemplated at the very initial

stage while signing the allotment letter/agreement that some delay might
have occurred in future and that is why under the force majeure clause as
mentioned in the allotment letter, it is duly agreed by the complainant that
the respondent company shall not be liable to perform any or all of its
obligations during the subsistence of any force majeure circumstances and
the time period required for performance of its obligations shall inevitably
stand extended. It is unequlvm:ali;.r agreed between the complainant and
the respondent company tha; $"é‘ :’ﬂpcndent company is entitled to
extension of time for de!ivﬂr;,r nf ﬂ’,m. :,sa;’fi:l unit on account nff-::-r::e majeure
circumstances he}rund-th&&:'unta‘ﬂl of ‘the respondent cump:a ny and inter-
alia, some of them afe menti oned herein below;

(1) That, the resguﬁdgtnt company started construction over the said
project land aﬂﬂr obtaining all necessary sanctions/approvals/
clearances from different state/central agencies/authorities and after
getting building H%ﬁ-‘ﬁprﬁggﬁ from the authority (all in the name of
prime it) and named the projéct as "Elvedor Retail." The respondent
company had E{Hvaﬁsapﬂliﬁatmm for.booking of apartments in the
sald project Ey 15‘!:5“ &sﬁbmﬁ and on their| requests, the
respondent mripm},g allotted the und er-constru r:tmm apartments/
units to them. |

(i} Itisawell-known fact that there is extreme shortage uf water in State
of Haryana and the construction was directly affected by the shortage
of water. Further the Hon'ble Punjab and Haryana High Court vide an
Order dated 16.07.2012 in CWP No. 20032 of 2009 directed to use only
treated water from available Sewerage Treatment Plants (hereinafter

referred to as "STP"). As the availability of STP, basic inftastructure and
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availability of water from STP was very limited in comparison to the
requirement of water in the ongoing constructions activities in
Gurgaon District, it was becoming difficult to timely schedule the
canstruction activities. The availability of treated water to be used at
canstruction site was thus very limited and against the total

requirement of water, only 10-15% of required quantity was available

at construction sites.

(iii) That, owing to unprecedented air-pollution levels in Delhi NCR, the

(iv)

Hon'ble Supreme Court uﬂﬁgﬁan on construction activities in the
reglon from November 4, ?ﬂ,‘f@? ﬂtﬁwilrds which was a blow to realty
developers in the -;'mF The Mhﬂl;ahtﬁ Index (AQI) at the time was
running above 900, whichis cnnﬁl'deﬁ!xl severely unsafe for the city
dwellers. Following the Eenl;ral Pu]luhan (Control Board [CPCB)
declaring the ﬁ:m levels as npt severe, ﬂm SC lifted the ban
conditionally on BE-EEmi‘.Ier!'l 2019 a{lqﬁ&hg_ﬁnnstmcﬂnn activities to
be carried out b&hwi!ﬁ ﬁi'-am and ﬁqm'l a:i\:l-‘the complete ban was lifted
Moreover, it is also pqru:lm ‘m trmnﬂnmhere that every year the
construction work was ntﬁpp&d s banned / stayed due to serious air
pollution during winter session by the Hon'ble National Green Tribunal
(NGT), and after Eannﬂd [ stayed the material, manpower and flow of
the work has been disturbed / distressed. Every year the respondent
company had to manage and rearrange for the same and it almost
multiplied the time of banned / stayed period to achieve the previous
workflow. The orders already placed on record before this Hon'ble

Bench.
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(v} That, when the complete ban was lifted on 14th February 2020 by the
Hon'ble Supreme Court, the Government of India imposed National
Lockdown on Z4th of March, 2020 due to pandemic|/COVID-19, and
conditionally unlocked it in 3rd May, 2020, However, this has left the
great impact on the Procurement of material and Labour. The 40-day

lockdown in effect since March 24, which was further extended up to

May 3 and subsequently to May 17, led to a reverse migration with
workers leaving cities to return back to their villages! It is estimated
that around 6 lakh wnrkem%l@d to their villages, land around 10
lakh workers are stuckin ref’i'E'F camps. The aftermath of lockdown or
post lockdown pfﬂﬂd’&bﬂﬁ-l‘hiﬂ!-mlmpﬁt and scars on the sector for
resuming the fﬂt‘."p‘adﬂd chﬁ!ﬂ‘ﬁﬂﬂ on for achieving the timely delivery
as agreed underthe "Allotment Letter."

(vi) The real estatu*ﬁﬁctur sa far has remained the worst hit by the
d&mnnenzaﬁnhaﬁ I'h;pﬁ'ﬂ uﬁ:hﬁamnsactlunsthat take place happen via
cash. The 5udder|=_]azp\p_m_.,§§ 500-4nd-Rs 1000 currency notes has
resulted in a situation'of limited or no-cash in the market to be parked
in real estate assets. ’]’iﬁ:is ﬂﬂ: m_ﬂemlintiy-translateq into an abrupt
fall in housing démand- across-all budget categories. Owing to its
uniqueness as an economic event, demonetization brought a lot of
confusion, uncei'tainfy and, most of all, - especially whein it came to the
realty sector. No doubt, everyone was affected by this radical measure,
and initially all possible economic activities slowed down to a large
extent, which also affected the respondent company to a great extent,
be it daily wage disbursement to procuring funds for daily
construction, and day-to-day activities, since construction involves a

lot of cash payment/transactions at site for several activities.
Page 16 0f 25



HAR ERA Complaint No. 1768 of 2022 &
. GURUGRAM s

(vii) That initially, after obtaining the requisite sanctions and approvals

from the concerned Authorities, the respondent company had
commenced construction work and arranged for the necessary
infrastructure including labour, plants and machinery, etc, However,
since the construction work was hated and could not be carried on in
the planned manner due to the force majeure circumstances detailed
above, the said infrastructure could not be utllized and the labour was
also left to idle rasultmgsimtuuqnﬂng expenses, without there being

any progress in the col tion work. Further, most of the

construction material,~ mﬁ*% purchased in advance, got

wastedfdeterfnramﬂ éﬂysﬁfgﬁmﬁnﬁhaw losses, Even the plants

and rna::hmenas. which were arranged for the timely com pletion of the
construction work, got dagenemm rpéu]ﬁng into losses to the
respondent company runnirjg into nﬂh&hmmes
36. That, owing to the above said force majeure gircumstances and reasons
beyongd the control of tﬁb rggﬂpmim‘[t :Eﬁﬁipa ny, it was extremely
necessary to extend the lnhnﬁ%dﬂﬁgﬂnﬂ'&r of possession mentioned in
the allotment letter: 1 I3 T A
37. Copies of all the rﬁllﬁmﬂ: ﬂhcazﬁen%‘hﬁrghgmiﬂ]ed and placed on the
record, Their authénticity is.not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents and submission made
by the parties.

E. Jurisdiction of the authority

3B. The authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given

below.
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E.l Territorial jurisdiction ‘

39. As per notification no. 1/92/2017-1TCP dated I#.IE.EPI? issued by
Town and Country Planning Department, the juﬂsdictiﬂninf Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram:[:-istritt for all
purpose with offices situated in Gurugram. In the present case, the project
in question is situated within the planning area of Gurugram District.
Therefore, this authority has cumpiete territorial 1ur|5~::lu:timn to deal with
the present complaint. :';__ e %
EIl  Subject matter juri 1'43"

40, Section 11(4)(a) of tpe /)j ;ﬁ,ﬂfﬂ\f*dﬂﬁ that the prmi’rmter shall be
responsible to the aﬂmftﬂe as'ﬁm:ﬂg‘mﬂthem fnr‘ sale. Section 11{4)(a) is
reproduced as hereundér:

Section 11 - 1 |

asmia . - 1 - |

(4) The pmmmr'm‘iu 1|
fa} be rexpunj‘fb!n.! ﬂ,.[J' u']!m;gahnm: rﬁqpunml'bﬂ.rrres and functions
under the provisions of i ¢his Act or the rules and regulatiohs made

thereunder or to the alattees nwm agreement for sale, or (o the
association uf allottees, m.- mitiy be, till the conveyance of all the

apartments, p bu tfsﬁfﬂmﬁ#y be;to the allottees, or the
commaon areas| % iﬂhﬂgﬁhr the competent authority,
as the cose may be'

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the abligations cast
upon the promoters, the allottees and the real estate agents under this
Act and the rules and regulations made thereunder.

41. Se, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding n}m-cum pliance
of obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainant at a later
stage.
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F.I Objection regarding non joinder of M/s Prime IT Solutions Pvt. Ltd. as a

party.

42. While filing written reply on 12.10.2022, a specific plea was taken by the
respondent with regard to non-joining of M/s Prime IT Solutions Pvt. Ltd.
as a party in the complaint. [t is pleaded by the respondent that there was
joint venture agreement executed between it and M/s Prime IT Solutions
Pvt. Lid,, leading to collaboration agreement dated 06.12,2012 between
them. On the basis of that agreement, the respondent undertook to
proceed with the construction a;ﬁd_ :lév;:!npment of the project at its own
cost. Moreover, even on the date of Fnﬂalﬁuratipn agreement the directors
of both the companies were m_rr]ﬁmq‘vﬁ reference to that agreement was
also given in the letter of allotment as well as buyers agreement. So, in
view of these facts, ﬁ'te.pre:-:ence of M/s Pn'mle IT Solutions Pvt. Ltd. as a
respondent before the authority is must and be added as such. But the
pleas advanced in this regard are devoid of merit. No doubt there is
mention to that collaboration alg_reemeﬁt in the buyer’s agreement but the
complainant allottee was not a i:art}f to that document executed on
06.12.2012. If the IT Solutions wuulﬂ_ have been a necessary party, then it
wnuldéhave been a signatory to thé l;ﬁyer's agreement executed between
the parties on 17.01.2015 i.e, after signing of collaboration agreement.
The factum of merely mentioning with regard to collaboration agreement
in the buyer's agreement does not ipso facto shows that M/S Prime IT
Solutions Pvt. Ltd. should have been added as a respondent. Moreover, the
payments against the allotted units were received by the
respondent,/builder, So, taking into consideration all these facts it cannot
be said that joining of M/s Prime IT Solutions Pvt. Ltd. as a respondent

/lV/ Page 190f 25



HARERA Complaint No. 1768 of 2022 &
@@ GUEUGR&.M otheds

was must and the authority can proceed in its absence in view of the

provision contained in Order 1 Rules 4 (b) and 9 of Code of Civil Procedure,
1908.

F.Il Objection regarding force majeure conditions:

43. The respondent-promoter has raised the contention that the
construction of the tower in which the unit of the complainant is situated,
has been delayed due to force majeure circumstances such as orders of the
NGT, High Court and Supremelﬂhhur::_, demonetisation, guu’é. schemes and
nen-payment of instalment byﬁifﬁgrﬁqt allottee of the project but all the
pleas advanced in this _r._eg.'a:l.:.'_ugl__ ;_:Fre_lgleuuid of merit, First of all, the
possession of the unit in ciuasr_!ni't was to be offered by 17.01.2020. Hence,
events alleged by Ehﬁ l“ESpﬂl‘lﬁ-El-I:lt do not have any impact on the project
being developed by the respundentl. Moreover, some of the events
mentioned above are of routine in nature happening annually and the
promoter is required to Eake the same into consideration wihile launching
the project. Thus, the promoter respondent cannot be given any leniency
on based of aforesaid reasons and it is we]l settled principle that a person
cannot take benefit of hls uwn wrong.

G. Entitlement of the complainant for refund:

(i) Direct the respondent to refund the entire amounts deposited by the
complainant together with the prescribed rate of interest.

44. In the present complaint, the complainant intends to withdraw from the
project and is seeking return of the amount paid by them in respect of
subject unit along with interest as per section 18(1) of the Act and the

same 1s reproduced below for ready reference:

“Section 18: - Return of amount and compensation
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18(1). If the pramoter fails to complete or is unable to give possession of an
apartment, plot, or building.-

(a)in accordance with the terms of the agreement for sale or, as the case
| may be, duly completed by the date specified therein; or

(b)due to discontinuance of his business as a developer on account of
| suspension or revocation of the registration under this Act or for any
| ather reason,

he shall be linble on demand to the allottees, in case the allottee wishes

to| withdraw from the project, without prejudice to any other remedy

avoflable, to return the amount received by him in respect of that

apartment, plot, building, as the case may be, with interest at such

rate as may be prescribed in this behalf including compensation in the

manner as provided under this Act:

Prpwdﬁd that where an affﬂmluﬂms ot intend to withdraw from the

prpjec:. he shall be paid, by the g promote; JAnterest for every month of delay,

rm! the handing over of the 0, fuch rate as may be prescribed.”

“{Emphasis supplied)

45. Clause 11 (a) of the hufer’ 5 aﬁggmeﬂlic prQﬁdEs the time period of

handin g over possession and the mm r&pfﬂﬂuced below:
11 {a) S'HJMnlﬂﬂr possession of the said uﬂft

The company based an its ptﬁm#_pfﬂrtﬁ‘ and Em'imi!ﬂd and subject o

all just :xceptrm; endeavours.to -:ﬁu an of the said

qmra* ng/said unit within o Hﬁnﬂ {E;} ‘months from the
date of this agreement lﬂHﬂh‘ there sh H ;r failure due to

department delay ordueto any c!rmmhtmm . beyond the power and

control of the company or Force Majeure conditions including but not

limited to reasons mentioned-in clause 31 (b) and 11(c) or due to

failure of the alfottee(s) tovpay, i time the Total price and other

charges and d ues;/pay E r'EmenI or any

failure on the pcﬁ.'l‘ the Iﬂﬁtﬂﬁd n 1y of the terms

and eonditions of this agreement..

46. The ::nmplainant had-booked ihEaUnTtﬂmtiﬂE F‘l;ﬂj&ft named as "Elvedor”

A%
situated at Sector 37-C for a total sale consideration of Rs. 29,55,038/-. The

flat buyer agreement was executed between the parties on 17.01.2015. As
per possession clause 11 (a) of the buyer's agreement, the possession of
the unit was to be handed over within 60 months from the date of
agreement (17.01.2015). The due date for handing over of possession

i:crmﬂs?nul: tobe 17.01.2020.
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47. The occupation certificate /completion certificate of the prchuctmlere the

unit is situared has still not been obtained by the resmnd.enbnrumnter.
The authority is of the view that the allottee cannot be expected to wait
endlessly for taking possession of the allotted unit and for which he has
paid a considerable amount towards the sale consideration and as
observed by Hon'ble Supreme Court of India in Ireo Grace Realtech Pvt.
Ltd. Vs. Abhishek Khanna & Ors., civil appeal no. 5785 0f 2019, decided
on 11.01.2021. -J, o '

w The occupation cernﬁctﬂ‘_aﬁ'ﬁnh gvailable even as on dJn:e
which clearly amounts to defig i rvice, The allottees r;pnnar
be made to wait Ind:ﬁ.rﬂf&?y paﬂ&m’pn of the ﬂpﬂrﬂT]'ErrE
allatted to them, nop tﬂﬂ”fﬁﬂ_li fmﬂndm trke the ﬂpurrmenu in

Phase 1 of the profect.s... ™
48. Further in the judgement of the Hon'ble Supreme Court bf India in the

cases of Newtech Promoters and Developers Private Limited Vs State
of U.P. and Ors. ﬁhlhﬂﬂ{ﬁ RCR [c ), 357 reiterated in case of M/s
Sana Realtars Fmra;a Limited & ather Vs Unfon of lndla & others SLP

(Civil) No. 13005 of EﬂEﬂ:‘:ﬂE&ﬂﬂu on’ 1211’1512{]22 it was observed as
under: |

"25. The unq iqht allottee to segk refund refqrmd
Under Section ﬂﬁ%ﬁ% H;e .ﬁrﬂs not dependent
on any contingenties or Eﬂf It appears that the
legislature has tonsciously provided this right of refund on demand
as an unconditiond! abselute right to the allotteg if the promoter
fulis to give passession of the apartment, plot or building within the
time stipulated under the terms of the agresment re:gard!e.im of
unforeseen events or stay orders of the Court/Tribunal, which |is in
either way not attributable to the ailottee/home buyer, the
promoter is under an obligation to refund the amount on demand
with interest at the rate prescribed by the State Government
including compensation in the manner provided under the Act with
the proviso that if the allottee does not wish to withdraw fram the
project, he shall be entitled for interest for the period of delal till
handing over possession at the rate prescribed.”
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49. The promoter is responsible for all ohligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rules and
regulations made thereunder or to the allottee as per agreement for sale
under section 11(4)(a) of the Act. The promoter has failed to complete or
unable to give possession of the unit in accordance with the terms of
agreement for sale or duly completed by the date specified therein.
Acco n:iin gly, the promoter is liable to the allottee, as the allottee wishes to
withdraw from the project, withaut prejudice to any other remedy
available, to return the amuunL@éﬁﬁq by him in respect of the unit with
interest at such rate as may be ﬁmﬁﬁm

50. This is without prejudice’ t&aﬁjvdﬂm; remedy available to the allottee
Including compensation for which allottee. mav file an application for
adjudging compensation with the adjudicating officer under sections 71 &
72 read with section31(1) of the Act of 2016.

51. Admissibility of relhﬂd alun_g with pl!e.';é__ri_ljﬂii rate of interest: The
section 18 of the Act read with.rul g_‘!_ijﬂwnﬂes provide that in case the
allottee intends to with d;ﬁwﬂéwﬁgﬁﬁﬁeﬁ, the respondent shall refund
of the amount paid by the allottee'in réspectipl the subject unit with
interest at prescribed rate as provided under rule'15 of the rules. Rule 15
has been reproduced as under: |

“Rule 15. Prescribed rote of interest- [Provise te section 12, section 18 and
sub-section (4) and subsection (7] of section 19]

jf;u For the purpose of proviso to section 12; section 18: and sub-sections
{4) and (7) of section 19, the “interest ot the rote prescribed” shall be the
State Bank of India highest margingl cost of lending rate +2%.:

Provided that in case the State Bank of India marginal cast of lending rate
(MCLR) is not in use, it shall be replaced by such benchmark lending rates
which the State Bank of India may fix from time to time for lending to the

p!n!.rm' pubfic.”
/jb/‘ Page 23 of 25



HARERA Complaint No, 1768 of 2022 &
&2 GURUGRAM e

52. The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the |legislature, is
reasonable and if the said rule is followed to award the interest, it will
ensure uniform practice in all the cases.

53. Consequently, as per website of the State Bank of India ie.,
https://shi.co.in, the marginal cost of lending rate (in short, MCLR) as on
date i.e, 22.02.2023 is 8.70%,. &wﬂrdingly, the prescribed tate of interest
will be marginal cost aflmdtn&#@ﬂ;‘% i.e., 10.70%.

54. The authority hereby dlrecmthalﬁfbﬁmﬂ to return the amount received
by him i.e, Rs. 11,11 2&3}' mvﬂr uﬂﬂmit at the rate of 10.70% (the State
Bank of India higheﬁjt-hafg[nakﬁuﬂ of lending rate (MCLR] applicable as
on date +2%) as piﬁmhed under-rule 15 pf-the Haryana Real Estate
[Regulation and Dmmlnpmem] hul&s 2017 from the date of each payment
till the actual date of refund of the amount within the timelines provided
in rule 16 of the Rulesibidy. . | - ¢ '

H. Directions of the .-au;|m|.'-1r~;it}t';r 4 ’

55. Hence, the authmﬁ* shenﬂ’@y pa@e&miﬂ order and |ssueq the following
directions under se;ﬂpq 3? .nf tlu: J{s.ct tu ensure com pham:er of obligations
cast upon the promoter as per the finction entrusted to the authority
under section 34(f):

i, The respondent/promoter is directed to refund the entire amount
of 64,14.904/- respectively paid by the complainants (in all the
four complaints) along with prescribed rate of interest @ 10.70%
p.a. as prescribed under rule 15 of the Har}ranéa Real Estate
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(Regulation & Development) Rules, 2017 from the date of each
' payment till the date of refund of the deposited amount.

ii. | A period of 90 days is given to the respondent to comply with the

directions given in this order and failing which legal consequences
| 'would follow,

56. This {ieclsiun shall mutatis mutandis apply to cases mentioned in para3
of this order.

57. The complaints stand dzspnsed tg-f
58, Files be con signed to registry, ©

Haryana Real Estate Regulatory Authority, Guru
Dated: 22.02.2023
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