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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. 5729 oI2019
First date of hearins: L8.72.2019
Date ofdecision 14.o2.2023

ORDER

1. The 
fresent 

complaint dated O4.LZ.ZO79 has been filed by the

compfainant/allotree under section 31 of the Real Estate (Regulation

and DFvelopmenr) Act, 2016 (in short, the ActJ read with Rule 28 ofthe
Hary]na Real Estate (Regulation and Development) Rules, 20L7 (in

short, the Rules) for violation ofsection 11(4J(aJ ofthe Act wherein it
is intJr alia prescribed that the promoter shall be responsible for all

obligqtions, responsibilities and functions under the provision of the
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the rules and regulations made there under or to the allottee as

e agreement for sale executed inter se.

aring dated 04.10.2022 counsel for the respondent appeared and

.irected to file reply in the authority with a period of one week.

present compliant was filed on 04.1.2.201.9, and lots of
oppo unities were given to the respondent-builder to file reply. Since,

till y no reply has been submitted and even none is present on

of respondent- builder. Therefore, the authority assumes/

s that the respondent has nothing to say in the present matter

cordingly the authority proceeds with the case without reply and

fence of the respondent stands struck off.

and proiect related details

The rticulars of unit details, sale consideration, the amount paid by

the c mplainant, date of proposed handing over the possession, delay

perio if any, have been detailed in the following tabular form:

Information

Residential group housing project

15.4829 acres

M/s ]ubiliant Malls Pvt. Ltd. and 3
others

Registered

For 64621.108 sq mtrs for towers
z,b ano I
vide no. 60 of 2017 issued on
77.08.201,7 up to 16.08.2018

Name and location of the
project

ILD Spire Greens, Sector 37 C,

Gurgaon, Haryana

Nature of the project

Project area

DTCP Iicense no. 13 of 2008 dated 31.01.2008
Name oflicense holder

RERA Registered/ not
registered

Apartment no.
1602, 15th floor Tower 2

(page no. 21 ofcomplaint)
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Unit measuring
2256 sq. ft.

(page no. 21 of complaint)

Date of builder buyer
agreement

1,7.02.201,1

(page no. 19 of complaint)
Date of tripartite agreement 24.02.2011

(page no. 109 of complaint)

1,1,. Possession clause

Total sale consideration Rs.72,+4,336/-

(as per soA dated 06.11.2019 on
page no. 50 of complaint)

ERA
GU UGRA[i Complaint No. 5729 of 2019

10.1 POSSESSION

"The Developer based on its
present plans and estimates and
subject to all just exceptions,
contemplates to complete the
construction of the said
Building/said by 30ti June 2013
with grace period of six month,
unless there shall delay or there
shall be failure due to reasons
mentioned in Clauses 77.7, 11,.2,

11.3 and Clause 41 or due to
failure of Allottee(s) to pay in
time the price of the said Unit
along with other charges and
dues in accordance with the
schedule of payments given in
Annexure-C or as per the
demands raised by the Developer
from time to time or any failure
on the part of the Allottee(s) to
abide by all or any ofthe terms or
conditions of this Agreement.

(emphasis supplied)
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consl eration of Rs. 72,44,336/-. The builder buyer agreement was

exe ted between the parties on 11.02.2011.
'fhat n24.02.20tL a tripartite agreement was executed between the

parti s and an amount of Rs. 44,00,000/- was sanctioned.

as per clause 10.1 of the said agreement the respondent was

obligation to handover the possession of the flat booked by the

ainant, by 30.06.2013.

esp o n dent-builder has failed to complete the works at tower 2

even fter long after the date ofpossession had been promised to him.

Till te no construction has been completed by the respondent-

prom ter.

That om August 2018 complainant received numerous calls from the

dent no. 2 to clear the pre-EMI interest as the same had not been

That
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of the complaint

n 2 010 complainant was allotted a residential unit in the project

respondent situated at sector-37 C, Gurugram for a total sale

d by the respondent no. 1.

e complainant till date has not been provided with
posse ion of the said apartment and the respondent-builder has

the

not

Amount paid by the
complainant

Rs.58,06,138/-

fas per SOA dated 06.11.2019 on
page no. 50 of complaint)

Due date ofpossession
30.06.2013

Icalculated as per possession

Occupation certificate Not obtained
Offer of possession Not offered

paid e pre EMI to the financial institution as promised.
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sought by the complainant:

complainant has sought the following relief:

Claim the entire amount of Rs. 11,49,979/- with an interest of
1870 p.a. from the date of payments till date of realization.

Claim the remaining loan amount of Rs.39,25,463/-.

the date of hearing, the authority explained to the

ndent/promoter about the contraventions as alleged to have

ommitted in relation to section 11. (4) (a) ofthe Act to plead guilty

to plead guilty.

Re y by the respondent no. 2.

The

und

fail

unit

sanct

10. The

pondent no. 2 by way of separate written reply submitted as

the complainant has been against the respondent-builder for

of its commitments to handover the possession of the allotted

per the agreement.

the answering respondent has no way concerned as it has

oned and disbursed the loan in terms and conditions of loan A/c
100000218 and triparrite agreement both dated 24.O2.ZOlt.

er averments made in the complaint were denied in toto.

s of all the relevant documents have been filed and placed on

. Their authenticity is not in dispute. Hence, the complaint can

ecided on the basis of these undisputed documents and

ission made by the parties.

E. furisd ion ofauthority
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1,7 .

The authority observes that it has territorial as well as subject matter
juri$diction to ad.iudicate the present complaint for the reasons given

below.

E. I Territorial iurisdiction
As per notification no. 1,/92/2017-1TCp dared 14.12.201,7 issued by

Town and Country Planning Department, the jurisdiction of Real

Estate Regulatory Authority, Gurugram shall be entire Gurugram

Distfict for all purpose with offices situated in Gurugram. In the

present case, the project in question is situated within the planning

area of Gurugram District. Therefore, this authority has complete

terrltorial jurisdiction to dealwith the present complaint.

E. Il Subiect matter iurisdiction
18. Section 11(4J(a) of the Acr, 2016 provides that rhe promoter shall

be 
]esnonsible 

to the allottee as per agreement for sale. Section

11({)(al is reproduced as hereunder:

seftion 11(4Xa)

Be responsible for oll obligations, responsibilities and functions
under the provisions of this Act or the rules ond regulations made
thereunder or to the ollottees os per the agreementfor sole, or to
the ossociation of allotteet os the cose may be,till the conveyance
ofall the dpartments, plots or buildings, os the cqse moy be, to the
ollottees, or the common oreos to the associotion of allottees or
the competenl outhority, os the cose may be;

Section 34-Functions of the Authority:

344 of the Act provides to ensure complionce ofthe obligations
cast upon the promoters, the allottees qnd the real estote qgents
under Ihis Act ond the rules ond regulations mode thereundir.

19. So, ii view of the provisions of the Act quoted above, the authority has

comflete .iurisdicrion to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside

compensation which is to be decided by the adiudicating officer if
pursf.red by the complainant at a later stage.
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F. Findifgs on the relief sought by the complainant.

Relief sought by the complainant: The complainant had sought

following relief(s):

i. claim the entire amount of Rs. 11,49,979/- with an interest of

f87o p,a. from the date of payments till date of realization.

ii. Clailn the remaining loan amount of Rs. 35,25,463 /-,
20. In the present complaint, the complainant intends to withdraw from

the project and are seeking return of the amount paid by them in

respect of subject unit along with interest as per section 18(1) of the

Act and the same is reproduced below for ready reference:

"Section 78: - Return oI amount ond compensation
1B(1). If the promoter fails to complete or is unable to give
possession ofan apqrtment, plot, or building,-
(a) in accordance with the terms of the ogreement for sale or, qs the

cose moy be, duly completed by the dqte specifred therein; or
(b)due to discontinuonce ofhis business as a developer on account

ofsuspension or revocotion of the registration under this Act or
for ony other reoson,

he shall be liqble on demond to the allottees, in case the allottee
wishes to withdrowfrom the project, without prejudice to any other
remedy ovoilable, to return the amount received by him in
respect of thot apqrtment, ploe building, as the case mqy be,
with interest qt such rqte as may be prescribed in this beholf
including compensotion in the monner as provided under this Act:
Provided that where on allottee does not intend to withdraw from
the project he shall be poid, by the promoter, interest for every
month of delay, till the handing over oI the possession, at such rote
as may be prescribed."
(Emphasis supplied)

21. ClauFe 10 of the buyer's agreement provides the time period of

han{ing over possession and the same is reproduced below:

"70.7 POSSESSION
"The Developer bosed on its present plans and estimqtes ond

subject to oll just exceptions, contemplates to complete the
construction of the said Building/said by 30th June 2073
with grqce period of six month, unless there sholl delqy or
there sholl befailuredue to reosons mentioned inClouses 11,1,
11.2, 11,3 ond Clouse 41 or due to foilure ofAllottee(s) to pay
in time the price of the soid llnit olong with other charges and
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dues in occordqnce with the schedule oI payments given in
Annexure-C or os per the demands roised by the Developer
from time to time or qny foilure on the pqrt of the Attottee(s)
to abide by oll or ony of the terms or conditions of this
Agreement.

The complainant had booked the unit in the prolect named as,,lLD

Spirle Greens" situated at Sector 37-C for a total sale consideration of

Rs.72,44,336/-. The flat buyer agreement was executed betlveen the

parlies on 11.02.2011. As per possession clause 10.1 ofthe flat buyer

agreement, the possession of the unit was to be handed over 30th June

20L8.

The occupation certificate/completion certificate of the project

where the unit is situated has still not been obtained by the

respondent-promoter. The authority is of the view that the allottee

canlrot be expected to wait endlessly for taking possession of the

allotted unit and for which he has paid a considerable amount

towfrds the sale consideration and as observed by Hon'ble Supreme

Couft of India in Ireo crace Realtech p\rt. Ltd. Vs, Abhishek Khanna

&Ofs.,civil appeal no. 5785 of 2019, decided on j.7.07.2027.

".....The occupotion certilicate is not ovailable even os on
date, which clearly amounB to delciency of service. The
ollottees cannot be mode towait indefinitely for possession
of the opartments allotted to them, nor con they be bound
to take the apartments in phase 1 of the project..,,...',

Furlher in the judgement ofthe Hon'ble Supreme Court of India in the

casels of Newtech Promoters and Developers private Limited Vs

Statp of U.P. and Ors.ZOZt-ZOZZ(t) RCR (c J, 3 57 reiterated in case

of lr.{/s Sana Realtors Private Limited & other Vs Union of India &

othqrs SLP (Civil) No. 13005 of 2020 decided on tZ.}S.ZOZZ, itwas
obsqrved as under:

"25. The unqualred right of the allottee to seek rcfund
relerred Under Section 18(1)(o) and Section 19(4) ofthe Act
is not dependenton any contingencies or stipulations thereof.

23.

24.
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It qppears that the legisloture has consciously provided this
right oI refund on demand as on unconditional absolute right
to the qllottee, ifthe promoter lails to give possession of the
oportment, plot or building within the time stipulqted under
the terms of the agreement regqrdless of unforeseen events
or stoy orders of the Court/Tribunql, which is in either wdy
not ottributqble to the allottee/home buyer, the promoter is
under an obligation to refund the amount on demand with
interest ot the rote prescribed by the State Government
including compensation in the monner provided under the
Act with the proviso that if the allottee does not wish to
withdrdw from the project, he shall be entitlecl for interestfor
the period of delay till handing over possession at the rate
prescribed."

25, The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rules ancl

regUlations made thereunder or to the allottee as per agreement for

sale under section 11(4J(aJ of the Act. The promoter has failed ro

complete or unable to give possession of the unit in accordance with

the terms of agreement for sale or duly completed by the date

speqified therein. Accordingly, the promoter is liable to the allottee, as

the fllottee wishes to withdraw from the proiect, without prejudice

to atly other remedy available, to return the amount received by him

in rlspect ofthe unit with interest at such rate as may be prescribed.

26. This is withou t prejudice to any other remedy available to the allottee

incl{ding compensation for which allottee may file an application for

adiu!ging compensation with the adjudicating officer under sections

71. 472 read with section 31(11 of the Act of 2016.

27. Adniissibility of refund along with prescribed rate of interest:
The [ection 18 of the Act read with rule 15 of the rules provide that in

case the allottee intends to withdraw from the prolect, the respondent

shall refund ofthe amount paid by the allottee in respect ofthe subject

unit with interest at prescribed rate as provided under rule 15 of the

ruleg. Rule 15 has been reproduced as under:
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"Rule 75. Ptescribed rute ol intetest- [proviso to se.tion 72, section
18 dnd sub-section (4) and subsection (7) ol section lgl
(1) For the puryose of proviso to section 12; section 7g; ond sub_
sections (4)ond (7)of section 19, the.,interest atthe rote prescribed,,
sholl be the Stote Bonk of tndio highest morginol cost ol lending rote
+2%.:

Provided thot in cose the Stote Bonk ol lndio norginol cost ol lending
rdte (MCLR) is not in use, it sho be reptoced by such benchmork
lending tutes which the Stote Bonk ol tndio moyfix ftom time to tihe
for lending to the generol pubtic.,,

The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate

of interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it will
ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India i,e.,

httpE://sbi.co.in, the marginal cost oflending rate Iin short, MCLRJ as

on drate i.e., 14.02.2023 is 8.60%. Accordingly, the prescribed rate of
intefest wilf be marginal cost oflending rate +20/o i.e.,70.600/0.

The authority hereby directs the promoter to return the amount
received by him i.e., Rs. 58,06,138/-with interest at the rate of 10.600/o

(the State Bank of India highest marginal cost of lending rate (MCLR)

applicable as on date +Zo/o) as prescribed under rule 15 of the

Haryana Real Estate (Regulation and Development) Rules,2017 from
the date of each payment till the actual date of refund of the amount
within the timelines provided in rule 16 ofthe Rules ibid.

While refunding the amount paid by the complainant to the
respondent builder the amount received from the financial institution
i.e., Dewan Housing Finance Ltd. besides interest if any, would be a

charge and the same would be paid to that institution before paying

any amount to the complainant against the total amount.

Directions of the authority

29.

30.

H.
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ce, the authority hereby passes this order and issues the following
ons under section 37 of the Act to ensure compliance of
tions cast upon the promoter as per the function entrusted to

uthority under section 34(fl:

The respondent/promoter is directed to refund the entire
amount of Rs. 58,06,138/-paid by the complainant along with
prescribed rate of interest @ 1,0.600/o p.a. as prescribed under
rule 15 ofthe Haryana Real Estate (Regulation & Development)

Rules, 2 017 from the date ofeach payment till the date ofrefund
of the deposited amount.

A period of 90 days is given to the respondent to comply with
the directions given in this order and failing which legal

consequences would follow.

The balance amount with the respondent builder after paying

to the financial institution be refunded to the complainant along
with interest at the prescribed rate.

Com laint stands disposed o[
File consigned to registry.

Estate lato Authori Guru
.2023

obli

the

ll r.

JJ.

34.

Dated: 14.0
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