HARERA

@ CURUGRAM Complaint no. 1292 of 2022 & 5 others

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Order pronounced on: 30.05.2023
Name of the Builder Vatika Limited
Project Name Vatika One on One
1. CR/1292/2022 Saroj Gupta Vs Vatika One one One Ms. Yogita Chhabra
Pvt. Ltd. Mr. Pankaj Chandola
2. CR/1316/2022 Chhavi Guptq Vs One one One Pvt. Ms. Yogita Chhabra
b= L, Mr. Pankaj Chandola
3 CR/1317/2022 Chha;.'i Gﬂpﬂ'ﬁ"s One one One Pvt. Ms. Yogita Chhabra
S ﬁtd Mr. Pankaj Chandola
4. C'R/1319/2022 Chh Dne one One Pvt. Ms. Yogita Chhabra
. ) Ltd Mr. Pankaj Chandola
5. CR/1320/2022 4 CSEI%J @E'}{ﬂ’aﬁka{ﬁ!e one One | Ms. Yogita Chhabra
4 f o Pt Ld. Mr. Pankaj Chandola
b. CRIISZZ{ZGZ_._Z_;; Saru}ﬁt@ta \fs?'ﬂanka{!n& DI'[E One | Ms. Yogita Chhabra
> f 1 Butaled. '\ e ) Mr. Pankaj Chandola
4. ;ﬂ_l -'l'r g wl | ‘! !
CORAM: (ml | Nl
Sh. Ashok Sangwan = %\ | | | | ya Member
Sh. Sanjeev Kumar Avora. Y Member

" T S

' A QB“DEJ |
This order shall dfspgse n?gl}}:t&i: mplaluj:s htled as above filed before
this authority in furm CRAunderseetmnBl ofthe Real Estate (Regulation
and Deveicpment] Act 20 16 [heremafter referred as “the Act”) read with
rule 28 of the Haryana Real Estate (Regulation and Development) Rules,
2017 (hereinafter referred as “the rules”) for violation of section 11(4)(a)
of the Act wherein it is inter alia prescribed that the promoter shall be
responsible for all its obligations, responsibilities and functions to the

allottees as per the agreement for sale executed inter se between parties.
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Complaint no. 1292 of 2022 & 5 others

The core issues emanating from them are similar in nature and the

complainant(s) in the above referred matters are allottees of the project,

namely, Vatika One on One (commercial complex) being developed by the

same respondent/promoter i.e., Vatika Ltd. The terms and conditions of

the application form fulcrum of the issue involved in all the cases pertains

to failure on the part of the promoter to deliver timely possession of the

units in question, seeking award of assured return and the execution of

‘ﬁ'-f..

the conveyance deeds.

The details of the complain

-

LY ik,

jk&tus unit no., date of application,

assured return clause, faﬁgur;eﬂ,rgturn Tate, total sale consideration,

amount paid up, and réﬁgf?séugﬁt a“re‘!glven m the table below:

Project: Vatika One on

0 ea? or 16, e a1}

Clause 2 of Application pﬂn

Assured return paid @120.28

%;,_%ﬁ_____sr

< ill cam%léupn uﬁthe hullﬂlrm.

11 13n | " | _§ TRI 7

Sr. | Complaint um:"u i Allul:ment BSP Amount paid Relief sought

no | no./title/reply lnt_tgr I~
status admm{ ] > ———

.-.___: [ & ;_{ ;_-.:. C |.

1. | CR/1292/2022 Rs. 4&@}10@—: \Rs.32,34,000/- | 1. Possession
Sarc::sﬁupta d B Bi = 2. Conveyance deed
Vatika One on One {f | | ; 1 {f " [ J. J \ I\ I/ 3. Assured return
Pvt Ltd. (AW IAS YA AYmm1A

2. | CR/1316/2022 P-686 19.01. Zﬂ 8 Rs. 41,25,000/-| Rs.46,20,000/- | 1. Possession
Chhavi Gupta 500 sq it 2. Conveyance deed
Vs 3. Assured return
One on One Pvt Ltd.

3. | CR/1317/2022 P-687 19.01.2018 | Rs.41,25,000/1 Rs.46,20,000/- | 1. Possession
Chhavi Gupta s 2. Conveyance deed
Vs 3. Assured return
One on One Pvt. Ltd,
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4. | CR/1319/2022 P-688 19.01.2018 | Rs. 41,25,000/-| Rs.46,20,000/- | 1. Possession
Chhavi Gupta S005q.R 2. Conveyance deed
Vs 3. Assured return
One on One Pyt Ltd.

5. | CR/1320/2022 P-725 16.05.2018|Rs. 41,25,000/- | Rs.32,34,000/- | 1. Possession
Saroj Gupta 500 sq . 2. Conveyance deed
Vs 3. Assured return
Vatika One on One Pvt

7. | CRf1322/2022 03, GF, 08.11.2017|Rs.1,82,50,000/) Rs.2,04,63,658/- 1. Possession
Saroj Gupta ?E;::qﬂ - 1; ::. _~. 2. Conveyance deed |
‘:sﬂk " o {545 ;,‘?p ﬂ: 3. Assured return

atika One on One P e i L
BT
4. The aforesaid cnmplmnﬁfwéwﬁlmy the complainants against the

promoter on accéurrt of vTﬂlaﬁaﬂf'nf the apphcatmn form executed
between the pari fter se i resp%rt of saldwumt for not handing over
the possession rﬁhe te seeking: award of delayed possession
charges, assured Pei‘m‘f‘r amd tﬂe é.xecﬁtlﬁn ﬁffﬁuﬁer s agreement.

It has been decided tqﬂtfeaall‘t}g‘said mn'iplamts as an application for non-
compliance of statutory- gb]lgaﬂdns on the part of the promoter
/respondent in terms uﬁge@tﬁé 34(f)ofythesAct which mandates the
authority to enm‘iré; ﬁdlﬁplﬁﬁﬂ&i‘:uf the obligations cast upon the
promoters, the allutteb[s] ahd the real estate. agents under the Act, the
rules and the regulatmns made thereunder.

The facts of all the complaints filed by the complainant(s)/allottee(s)are
also similar. Out of the above-mentioned case, the particulars of lead case
CR/1292/2022 Saroj Gupta Vs Vatika One on One Pvt. Ltd. are being
taken into consideration for determining the rights of the allottee(s) qua

delay possession charges, assured return, execution of conveyance deeds.
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A. Projectand unit related details

Complaint no. 1292 of 2022 & 5 others

7. The particulars of the project, the details of sale consideration, the amount

paid by the complainant(s), date of proposed handing over the

possession, delay period, if any, have been detailed in the following

tabular form;:

CR/1292/2022 Saroj Gupta Vs Vatika One on One Pvt. Ltd.

S. No.

Heads

Information

L

project 2

Name and location {}f tth‘--..' ! '1

IIE..'::III!

— | -
" - L.

EAR‘F@

2. Nature of the prﬂlect :‘5‘.*-4 T ﬂﬁmen:ial complex
Area of the pro eﬂfv -. R -Th 136 {:r'e
4. |DTCP Llcensgg - / G ;;_ 05« f21}15,dﬁted 06.08.2015
valid upto | = fr 105.08.2020 1"
Licensee naﬁne" | .| Keshay Dutt & others
5. | RERA reg:s&eﬁ:dj not | | 237 of 2017 dated 20.09.2017 valid
registered . .. |  |upto 19.09. 2022
b. Al]utmentlgttet‘ "*J ! I ﬂﬁ;bB 2{]1 {‘page 18 of complaint)
- |
7, Unit no. \ 'L s 3 lIP- ?23 admeasurmg 500 sq.ft.
B. Assured return cﬁls@ 3 E1 2. Rﬂmt the payment of your assured

“treturn of Rs 130.15/- per sq.ft. per
uper area will commence
W;ecefpt of 70% of Basic Sale
consideration by us from you, in terms of
the payment plan/schedule of payments
“as agreéd/opted by you and will be paid
till the completion of the construction of
the said building. Post completion of
construction of the said building, you
will be paid committed return of Rs.
131/- per sq.ft. per month on super area
for upto three years from the date of
completion of construction of the said
building or the said unit is put on lease,
whichever is earlier.
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9. | Basic sale price Rs. 41,25,000/-

10. | Total amount paid by the | Rs. 32,34,000/-
complainant
11. |Date of offer of |Notoffered
possession  to  the
complainants

12. | Occupation certificate Not obtained

Facts of the complaint

That the complainant trustmg up on the respondent had booked a
commercial space and a!lntted Ev_!_;]pmy bearing unit no. P-723 indicating
measuring area of 500 sq. Ft;ﬁﬁ,{g‘:qllntment letter dated 06.03.2018 in
the Vatika Limited pru;ernamely at "Vatika One on One" situated at:
Sector-16 in Gurugnam}iz%ﬁqu _ Hﬁf‘}tana. ﬂs recorded in the said
allotment letter. ,f = \ '“-— \

That the cumplainaupt had m'ade payment agamst aforesaid commercial
space allotment letter'dated ﬁﬁ Dﬁ Zﬂ lﬂunder the assured return linked
payment plan wnth tgtﬁ asi cuns[heggﬁﬂ"& ﬁf Rs. 41,25,000/-and Rs.
4,95,000/- towards GSTWLhme C’Bpﬂd&mnan of Rs. 46,20,000/- but
still the cumplamant hasn't re*:ewed dny buyer agreement or any other
agreement for th@sagd Qﬂﬁmfmpa%:m}?em pqyment as amounting Rs.
32,34,000/- has bf.:en pald and Rs.13,86,000/-is still pending and would
be payable at the time of possession by the complainant.

That as per allotment letter dated 06.03.2018 issued by the respondent
against the aforesaid commercial property, it has to pay Rs. 130.15/- per
sq. ft. per month on 500 sq. ft. area which comes to Rs. 65,075/- as an
assured return to the intending the complainant from the date of receipt
of pro data payment to till the date of completion of construction of said

unit building or the said unit put on lease, whichever is earlier as per
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allotment letter the assured return cheques by the respondent co. would
be payable subject to deduction of TDS as per rates prescribed under the
Income Tax Act, 1961.

That the respondent has paid assured return amount to the complainant
only for the period w.e.f. 08.02.2018 to 30.09.2018. She attempted to
contact the respondent on several occasions. However, the complainant
officers deliberately ignored all calls Aggrieved by the respondent failure
to honour its commitments, Thi @pu@dent to make payment of assured
returns as per contract an%%ﬁa@%lte title documents of the unit in
favour of the camplalnaﬁt an&'l;ohanduver peaceful possession of the
same. At the time’ qf?bﬂﬁfdné fheﬁesﬁbndent has assured to the
complainant woulﬁ.@a Rs. 136!157 per 5. ft asan assured return on the
500 sq. ft. area un niﬂnthly basis, but ithe respﬂndent fails to pay the
assured return rﬂnta.l amount. smt:e Gctubar-ZUIB Since the respondent
was deliberately aﬁ&gmg Ehe telephﬂmcﬁﬂlts made and letters issued by
the complainant req:i‘est{ngftﬂe upﬂ&%l‘r‘tn honour its obligations as
per the allotment letter, the mmplama’nt was constrained to issue a legal
notice dated 02. 0&2 Zﬂi;u@gﬁ’thmr c@unsel un once again calling upon
the make pa}rmen‘? O%H}E alstlsf;'re r_gj.’li4 rnEé l;'f férms of allotment letter and
to also execute the title ducumEnts for the unit and peaceful possession
of the same.

That the subject matter of claim falls within the jurisdiction of the
Authority. The said project is registered with the Authority. The
registration certificate is appended here to furthermore, the said project

is situated, and cause of action has arisen within the ordinary territorial
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jurisdiction of the Authority. Hence, the Authority has got the jurisdiction
to try and decide the present complaint.

Relief sought by the complainants:

The complainant has sought following relief(s):

i. Direct the respondent to handover of peaceful possession of unit
no. p-723, indicating measuring area of 500 sq. ft.

ii.  Directthe respondent to execute title documents in favour of the
complainants pertain{qg, tu the unit no. P-723, indicating
measuring area of SHB,jg;

iii.  Direct the re;puudeni: to, make payment of pending period
assured rgtu,tns nﬁs 13ﬁT5f ger sq.ft. which comes to Rs.
65,075/+ pﬂr n{;nnth gip_g with apprﬁpriate interest for unit no.
P-723 mdmabng rneqsur{ng{arga ofi500 sq.ft.

On the date of l'learmg. the authnrlty explamed to the respondents/

promoters about the conttaventmns as ai]eged to have been committed

in relation to section 11@1-3{2’] of- th“e_..;a_ﬂtt:u- plead guilty or not to plead

guilty. -, 5 RKEV

Reply by the respondents |

The respondents h_ay\ecuml:_eslt‘ed _th;e:cg;ﬁpi_aint on the following grounds.

a. That in the yeai}ﬂ 18, ﬂ"!é complainant learned about the commercial
project launched by the respondent titled as “One on One" situated at

Sector 16, Gurugram and visited the office of the respondent to know

the details of the said project. the complainants further inquired about

the specifications and veracity of the commercial project and were

satisfied with every proposal deemed necessary for the development.
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b. That after having dire interest in the commercial project constructed
by the respondent the complainants booked a unit vide application
form dated 08.02.108 on his own judgment and investigation. It is
evident that the complainants were aware of each and every terms of
the application form and agreed to sign upon the same without any

protest or demur.

c. Thaton 06.03.2018, an allntment}etter was issued to the complainants
for the unit bearing no. P-223§Hﬁ1ea$ur1ng to 500 sq. yards for a total
sale consideration of Rs. il.ﬂé‘jﬂ)ﬁﬂﬁ in the aforesaid project. The
complainants were;@k&w@l&&iﬂlﬁ the fact, that the commercial unit in
question was subje:c[' te’bel&ased,_‘_

was evidently Lneqtmned and agreed by the complainants in the

allotment lettér dgted The sald |mmmerc‘ia[ unit in question was
deemed to be Iea:se;i out upnn CQmplet;on The complainants have
mutually agreed Lgn’d a@(nawledgment t;hat upon completion for the

said unit the same W&uiﬁ be Ieagd uu‘t

"‘-"—-...._._._.-.:

d. The said appllc@non fu[m cj&arl}gst;lpplated provisions for “lease” and
admittedly cun%niaed a “leasaclgisa ', Tn.the light of the said facts and
circumstances it chn bﬂ {:Gncluded heyuqd and reasonable doubt that

\
the complainants is nut a consumer or allottee.

e. That the complainants are trying to mislead the court by concealing
facts which are detrimental to the complaint at hand. The complainants
have approached the respondent as an investor looking for certain
investment opportunities. Therefore, the said allotment of the said unit

contained a “lease clause: which empowers the developers to put a unit
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of complainant along with the other commercial space unit on lease

and doe not have possession clause for physical possession.

f. That the complainant has filed the present complainant before the
wrong forum, That the complainant is praying for the relief of “"Assured
Returns” which is beyond the jurisdiction that this Ld. Authority has
been dressed with. That from the bare perusal of the RERA Act, it is
clear that the said Act pruvides t{ﬂr three kinds of remedies in case of
any dispute between a ,hu)]dgr and buyer with respect to the
development of the prn]ectpswkthe agreement. That such remedies
are provided under,Sectiun,lﬂ of the RERA Act, 2016 for violation of
any provision oftheégf Thij,h&_sgﬁ reh‘ladws are of “Refund” in case
the allottee wahts 1.;6 withdraw from the._prc:-]ect and the other being
“interest for de}aﬁ of evéff}f' r’nbﬁ'th" in case the Allottee wants to
continue in thEL?'EPJEGt and tel‘asﬁone lsfur compensation for the loss
occurred by the: Pd]tﬂtl;EE hat it isapertinent to note herein, that

nowhere in the sald pruvm;mﬂi& Ld Authority has been dressed with

jurisdiction to grant Assured Réturns".
'| ]

g. That the resp’ﬂn&en’t"&aﬂn& g’ay th& "Assmed Returns” to the
complainant by an)y stretch of Imagmatwn in the view of prevailing
laws. That on 21.02. 2019 the Central Guvernment passed an ordinance
“Banning of Unregulated Deposits, 2019”, to stop the menace of
unregulated deposits, the "Assured Returns Scheme” given to the
complainant fell under the scope of this Ordinance and the payment of
such returns became wholly illegal. That later, an act by the name “The

Banning of Unregulated Deposits Schemes Act, 2019" (hereinafter
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referred to as “the BUDS Act”) notified on 31.07.2019 and came into
force. That under the said Act all the unregulated deposit schemes such
as "Assured Returns” have been banned and made punishable with

strict penal provisions.

. It is also provided that in respect of respondent, “deposit” shall have
the same meaning as assigned to it under the Companies Act, 2013. Sub
section 31 of section 2 of the {:g\mpames Act provides that "deposit”

includes any receipt of mané u%iva}r of deposit or loan or in any other

form by a respondent but ] ‘tibi!nciude such categories of amount

as may be prescnbed Mm@hrthﬂun with the Reserve Bank of India.
T

the Deposit Ru}es (l . whlch is not adeposit} i§ an advance, accounted
for in any manner whatsuever, recewed in connection with
consideration ngaq lmnmvable ;prgpeﬂy under an agreement or
arrangement, prt‘.‘uﬁ@_&ﬁ%’c §utfdlad'lfa1‘lce is adjusted against such
property in accurdanﬁé A Witha the ten‘ns of the agreement or the

darrangeme nt

j. Therefore, the ggrée si%arig ﬂ*thier"’ﬂndehtandmg of these kinds,

may, after 201&_, al}q_ if_f-any gsst{rec} return is p_aad thereon or continued
therewith may be in- :.:umpl‘eie ﬁonfravention of the provisions of the
BUDS Act. The BUDS Act provides two forms of deposit schemes,
namely Regulated Deposit Schemes and Unregulated Deposit Schemes.
Thus, for any deposit scheme, for not to fall foul of the provisions of the
BUDS Act, must satisfy the requirement of being a '‘Regulated Deposit

Scheme’ as opposed to Unregulated Deposit Scheme. Hence, the main
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object of the BUDS Act is to provide for a comprehensive mechanism to

ban Unregulated Deposit Scheme.

k. Further, any orders or continuation of payment of any assured return
or any directions thereof may be completely contrary to the
subsequent act passed post the RERA Act, which, is not violating the
obligations or provisions of the RERA Act. Therefore, enforcing an
obligation on a promoter agamst a central Act which is specifically
banned, may be cnntramtﬁ fi)&ggﬂ'lﬁ'al legislation which has come up
to stop the menace of umﬁﬁh eposit.

‘A
l. It is pertinent tnjp ?hwn‘mﬁmqﬁbemg harped upon by the
‘,‘f £
*haMu .ff)undatibn* in the builder buyer

agreement, th %1/ the cnncem& ansmk nu\ of the same cannot be
adjudicated blli fthgs authgn} ’l'he ﬂ'ASSj.lrﬁd Returns” scheme has
become illegal “lv;is m)t@w hy in thq present situation, that in order
to provide a cumpnehgm étha:ﬂs’m gp ban the unregulated deposit
schemes, other than’“*tﬁ’e depg:ﬁlts taken in the ordinary course of
business, Parli t has an-act t_u:led as "The Banning of
Unregulated Dgag E{?;Zﬁ'fé"__;(h'}ﬁ_reinaﬂer referred to as
“BUDS Act”). MEIPIRI@GAPYA ;

3 1 3
'&__z" J]k\_\‘ F

complainant would

m. It is pertinent to note herein that the respnndents have faced various
challenges in the seamless execution of the present project. That the
project had deferred due to various reasons beyond the control of the
respondent which directly affected the execution of the project.
Demonetization and GST resulted in a serious economic meltdown and

sluggishness in the real estate sector. That the respondent, with no
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cash circulation in the market the respondent could not make timely
payments to the labourers and the contractors which stalled the
construction. Further, the NGT vide its order dated 09.11.2017 a
complete ban on construction activities in around Delhi-NCR which
further caused serious damage to the project. Despite the various
challenges the respondent is trying his level best to complete the said

project well within the tirneline as declared during the time of
.I__ 9

R o
emic resulted in serious challenges to

registration.

the project with no aﬁ?‘a_yllﬂl%llb* “labuurérs contractors etc for the
construction of uhg F’m}e{;l:. TheﬁMmistr}f of Home Affairs, GOI vide
notification datqgi March 24, 2020 bearing no. 40-3/2020-DM-I(A)
recognised l:hqt Lnﬁia was thr;eatqned wl,th the spread of Covid-19
pandemic and a,rﬂgred a mmplete: iuckdawn in the entire country for
an initial period anLdays hich starj;ed gn March 25,2020. By virtue
of various subSEqu%ht n’éﬁ\ﬁ%ﬁpqe}. th‘Emeistt}r of Home Affairs, GOI
further extended the luckd”ﬁfn ﬁ'"’m time to time and till date the
same contmue%‘lrﬂ snnﬁg g’rﬁ%ﬂthgrfuﬁn to curb the pandemic.
Various State Governments mcludmg tha Government of Haryana
have also enforced various' strlct measures to prevent the pandemic
including imposing curfew, lockdown, stopping all commercial
activities, stopping all construction activities. Pursuant to the
issuance of advisory by the GOI vide office memorandum dated May
13, 2020 regarding extension of registrations of real estate projects
under the provisions of the RERA Act, 2016 due to “Force Majeure”,
the Haryana Real Estate Regulatory Authority has also extended the
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registration and completion date by 6 months for all real estate
projects whose registration or completion date expired and or was

supposed to expire on or after March 25, 2020.

. In past few years construction activities have also been hit by
repeated bans by the Courts/Tribunals/Authorities to curb pollution
in Delhi-NCR Region. In the recent past the Environmental Pollution
(Prevention and Control) Ai_lthority NCR (EPCA) vide its notification
-49:dt 25.10.2019 banned construction
_ ’_ :EG pm to 6 am) from 26.10.2019 to
30.10.2019 which ) r’ia];gt ﬂﬁw cunv&rned to complete ban from
1.11.2019 to 05, ﬁ&{}f‘) \b‘; EPCA vide its notification bearing no.
R/2019/L-53 dhg&w01 11. 2019

. The Hon'ble Ségneme C?urlt: nf]ndia vide jts nrder dated 04.11.2019
passed in writ petltlun bearing nu. 13029 /1985 titled as “MC Mehta
vs Union of Indla" completely bafgnefd all construction activities in
Delhi-NCR which restrfgnan uﬁspamy modified vide order dated
09.12.2019 andﬂwgs cuglplat%lywhfteq h}; the Hon'ble Supreme Court
vide its order ma}ed 1@;022{}&1 ‘These bans forced the migrant
labourers to return to the:r nthe towns/states/villages creating an
acute shortage "of labourers in the NCR Region. Due to the said
shortage the construction activity could not resume at full throttle
even after the lifting of ban by the Hon'ble Apex Court. Even before
the normalcy could resume the world was hit by the covid-19
pandemic. Therefore, it is safely concluded that the said delay in the

seamless execution of the project was due to genuine force majeure
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circumstances and the said period shall not be added while

computing the delay.

That right from the date of booking of the commercial unit the
respondent herein had been paying the committed return of Rs,
65,075 /- every month to the complainants without any delay. As on
September 2018, the complainant has already received an amount of
Rs.5,85,675/- as assured ret'.r}m as agreed by the respondent under

ey ;"
e “_ the know!edge of the Authority that

the aforesaid agreement.-

,..F

e
ks
i

That it is imperative to bri
since starting the tﬂﬁlp}higaﬁfilas alﬂuays been in advantage of getting
assured return as agreed bmhe raspunden‘t it is an admitted fact that
the complaina t;ﬂsxaf recewed an,amﬂunt pE Rs. 65,075/~ every month
as assured re l;‘p %lghtffrgm ’ﬂ'lE? data uﬁ ailutment upto September
2018. Since stﬁ{ﬁng,t]{e respbntfenq ha’*’.s ‘aIWays tried level best to

comply with the tej\-:ga b{gie agfﬁméht;a}d has always intimated the

exact status of the prﬁjeﬁj Hanﬂwdelay is caused in the payment

was bonafide and purely uytnf the control of the respondent and the
same has been ﬁxpiau‘léﬂ m\de,taﬂ hemlmbelﬂw

That further, tl’lE_C?'{l_Plflmi}Bt {tlv._tj}e_ i;fn;;t&p?;gmplaint has harped that
the respondent has failed to offer timely possession of the respective
unit. The said agreement was of the nature of an “investment
agreement”. The same does not stipulate about possession, in fact it

clearly specified and as mutually agreed by the complainant.

That the respondent no. 1 i.e, M/s Vatika Ltd. cannot be made a

relevant in the present complaint since the allotment letter was issued
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by respondent no. 2 M/s Vatika One on One Pvt. Ltd. which is a separate
entity from M/s Vatika Ltd. Therefore, the respondent no.1 i.e, M/s

Vatika Ltd. is not a necessary and proper party in the present matter.

u. That the complainant, has suppressed the above stated facts and has

raised this complaint under reply upon baseless, vague, wrong

ground and has mislead the authority for the reason stated above.

Copies of all the relevant clucumanm have been filed and placed on the
record. Their authenticity is’ nuﬁ‘ﬁ%&pﬂte Hence, the complaint can be

decided on the basis of these

/_." 1'5

made by the parties. /" " ‘J {{

'puted documents and submission
59
E. Jurisdiction uftﬁE :iuthn‘ﬂty \2
The respondent has ﬁalsed p;ellmmary objection regarding jurisdiction
of authority to enba’rtam tfle present cnmplﬂlnt The authority observes
that it has terrltur‘ia‘l as. weil is subjéct matter jurisdiction to adjudicate
the present r:nmplamt faruﬂ'ne reag,nus gwen bélow.
E. I Territorial il.u'ismiic'ﬁtm=~ O
As per nﬂnﬁcatt ?’ Ig-l’l‘g‘r"-ﬁdated 14.12.2017 issued by
Town and Cuuntr}fPlﬁnnm“g Dep‘artmani[ Haryana the jurisdiction of Real
Estate Regulatory Authorrtyi quxg—r??mshaﬂ be entire Gurugram District
for all purpose with offices situated in Gurugram. In the present case, the
project in question is situated within the planning area of Gurugram
District. Therefore this authority has complete territorial jurisdiction to
deal with the present complaint.

E. Il Subject-matter jurisdiction
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16. Section 11(4)(a) of the Act, 2016 provides that the promoter shall
be responsible to the allottee as per agreement for sale. Section

11(4)(a) is reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance
of all the apartments, plots or-buildings, as the case may be, to the
allottees, or the common are q&:b& thf: association of allottees or
the competent authority, %s d.;&whay be;

'I.i'hl

The provision of assured wﬁd} part of the builder buyer's
agreement, as per clause 15 of the BBA-dated........ Accordingly,
the promoter :s»raspans;pﬁﬁrq ﬂﬂfgahﬂnsfrﬁpﬂnsmmnes
and functions, fry:'{udmg g_nymgnt l.-[ ﬂss*ured rerurns as provided
in Builder Etprep‘:s‘ gﬁreemeﬁi g

L" g
%

Section 34- f’uhct{ons aft};gduthdﬂb: "'. =

34(f) of the A¢ pmwr.fe.s to ensurg cnmpimnne of the obligations cast
upon the promaoters, th eraﬂdtteﬁ and the rmi":él‘;hre agents under
this Act and th} rugss qg? regufaponﬁ mcﬁe g;;reunder

17. So, in view of the provisions of the Act uf 2016 quoted above, the
authority has complete ]urlsdlctmn to decide the complaint
regarding non- cumpllan_t:g_ﬂf ﬁbllgatmns by the promoter leaving
aside cumpensanﬁn Il:avﬁlcl'i :; tEl bue de::ic!led by the adjudicating
officer if pursued by the complamant at a later stage.

F. Findings on the relief sought by the complainant:

F.I Assured return

18. While filing the petition besides delayed possession charges of the
allotted unit as per clause 2 of the allotment letter, the claimant has also
sought assured returns on monthly basis as allotment letter at the rates

mentioned therein till the completion of the building. It is pleaded that
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the respondent has not complied with the terms and conditions of the
allotment letter. Though for some time, the amount of assured returns
was paid but later on, the respondent refused to pay the same by taking
a plea of the Banning of Unregulated Deposit Schemes Act, 2019 (herein
after referred to as the Act of 2019). But that Act does not create a bar for
payment of assured returns even after coming into operation and the
payments made in this regard are pretected as per section 2(4)(iii) of the

above-mentioned Act. However th _pl,ee of respondent is otherwise and
I":::.'.

the year 2018 but did }Btp}yi safne ameunt after coming into force of
the Act of 2019 as lb(’v‘aé"gjeﬂa;_;’ ﬂieﬁﬁl d,

The Act of EDIG{Qeﬁﬁee “agreement fef* sa}e means an agreement
entered into betWeen the premuter anrd the allottee [Section 2(c)]. An
agreement for saie ]s deﬁneci as an arrangement entered between the
promoter and al]et;bgme fneewﬂi and consent of both the parties. An
agreement defines the ’ﬁgh Jﬁd’&iahﬂfues of both the parties i.e,
promoter and the allotte&" end;mefks the start of new contractual
relationship hem%ea r.hg!n E;hﬁs Ei;litr'ecﬁlal relatlenshlp gives rise to
future agreements @d tra{nsactiens between them The different kinds of
payment plans Were \in ‘vegue \and legal ‘within the meaning of the
agreement for sale. One of the integral part of this agreement is the
transaction of assured return inter-se parties. The “agreement for sale”
after coming into force of this Act (i.e., Act of 2016) shall be in the
prescribed form as per rules but this Act of 2016 does not rewrite the
“agreement” entered between promoter and allottee prior to coming into

force of the Act as held by the Hon'ble Bombay High Court in case
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Neelkamal Realtors Suburban Private Limited and Anr. v/s Union of
India & Ors., (Writ Petition No. 2737 of 2017) decided on 06.12.2017.
Since the agreement defines the buyer-promoter relationship therefore,
it can be said that the agreement for assured returns between the
promoter and allottee arises out of the same relationship. Therefore, it
can be said that the real estate regulatory authority has complete
jurisdiction to deal with assured return cases as the contractual
relationship arise out of agmemggt for sale only and between the same
parties as per the prowsmns%ﬁg&gﬁtﬁm 11(4)(a) of the Act of 2016 which
provides that the prun_;iﬂte; Wo‘uld be responsible for all the obligations
under the Act as ﬁr@r ;hé.t agreeméﬁt ?‘nr sale till the execution of
arise for cunmdeéauuh as tor |~ "
i.  Whether thé Kziuﬁhm"itj,r [I'T w:thin 1|f:s ?unsddctmn to vary its
earlier stand regardmg assured returns due to changed facts
L 1
ii. Whether the authonty“iscumpet&ﬁt to allow assured returns
to the allntte@ LI}[JI!EE.RERH ca‘;'s&s after the Act of 2016 came

41 B AW A

and r:lrcumstancas *'

into aperanuﬁ,
iii. Whether the Act ﬂf 20'19 ba(',s pa}fmen‘t of Assured returns to

the allottee in pre-RERA cases

While taking up the cases of Brhimjeet & Anr. Vs. M/s Landmark
Apartments Pvt. Ltd. (complaint no 141 of 2018), and Sh. Bharam
Singh & Anr. Vs. Venetain LDF Projects LLP” (supra), it was held by the
authority that it has no jurisdiction to deal with cases of assured returns.

Though in those cases, the issue of assured returns was involved to be
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paid by the builder to an allottee but at that time, neither the full facts
were brought before the authority nor it was argued on behalf of the
allottees that on the basis of contractual obligations, the builder is
obligated to pay that amount. However, there is no bar to take a different
view from the earlier one if new facts and law have been brought before
an adjudicating authority or the court. There is a doctrine of “prospective
overruling” and which provides _that the law declared by the court applies

to the cases arising in future only m:t;ts applicability to the cases which

f\'.‘r.: "._hqf' (

%e the repeal would otherwise work

have attained finality is saved]
hardship to those whqﬂh‘é'd tm.}kted to its.existence. A reference in this
regard can be mad&ﬁ] the tase uf S'aﬁwm Kumar & Anr Vs. Madan Lal
wherein the hnn'hfe apex court ubsenred as mentioned above. So, now
the plea raised w’fth regard to Tnaintainabﬂh;y afthe complaint in the face
of earlier orders nﬁfhﬂ %ﬂl‘it}' In not tenabl& The authority can take a
different view from the eaq&tﬁ? 0 eﬂrgthﬂgﬂtams of new facts and law and
the pronouncements made b}m-d'?a a}J;)E court of the land. It is now well
settled prepnsmaﬁ OT tayﬁthgt_@h%up%mnt of assured returns is part
and parcel of hmlder buyer S agreg_ment [maybe there is a clause in that
document or by {Nay of addendum 7memorandum of understanding or
terms and conditions of the allotment of a unit), then the builder is liable
to pay that amount as agreed upon and can’t take a plea thatitis not liable
to pay the amount of assured return. Moreover, an agreement for sale
defines the builder-buyer relationship. So, it can be said that the
agreement for assured returns between the promoter and an allotee

arises out of the same relationship and is marked by the original
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agreement for sale. Therefore, it can be said that the authority has
complete jurisdiction with respect to assured return cases as the
contractual relationship arises out of the agreement for sale only and
between the same contracting parties to agreement for sale. In the case
in hand, the issue of assured returns is on the basis of contractual
obligations arising between the parties. Then in case of Pioneer Urban
Land and Infrastructure Limited & Anr. v/s Union of India & Ors. (Writ
Petition (Civil) No. 43 of 201*9)\Q'ecided on 09.08.2019, it was observed
by the Hon'ble Apex Court n(sl;li’é}]anﬂ that “...allottees who had entered
into “assured return/ c‘Q' qm‘fri‘_ﬁt;g remrqé agreements with these
developers, whereby upun’ﬁayment“fa sdbﬁl;antlal portion of the total
sale cunmderaunn np&nnt at-the ttme of" executmn of agreement, the
developer underl;uuk;tu pay- aicevtaiﬁ amnunt to allottees on a monthly
basis from the dal;e‘ uf execution of ag;eement till the date of handing over
of possession to the allo\:t,eés It was further held that ‘amounts raised by
developers under assured refﬁm scha:me,s had the “commercial effect of
a borrowing’ which became*clear fmm the developer's annual returns in
which the amuun&aiged Qas:shbvj;'pas '*tgmmitment charges” under the
head "financial custs Als ait?esﬁultﬁ such aﬂnttees were held to be “financial
creditors” w1thm the mganmg of section'5{7) ‘of the Code” including its
treatment in books of accounts of the promoter and for the purposes of
income tax. Then, in the latest pronouncement on this aspect in case
Jaypee Kensington Boulevard Apartments Welfare Association and
Ors. vs. NBCC (India) Ltd. and Ors. (24.03.2021-5C): MANU/ S5C/0206

/2021, the same view was followed as taken earlier in the case of Pioneer

Urban Land Infrastructure Ld & Anr. with regard to the allottees of
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assured returns to be financial creditors within the meaning of section
5(7) of the Code. Then after coming into force the Act of 2016 w.ef
01.05.2017, the builder is obligated to register the project with the
authority being an ongoing project as per proviso to section 3(1) of the
Act of 2017 read with rule 2(o) of the Rules, 2017. The Act of 2016 has no
provision for re-writing of contractual obligations between the parties as
held by the Hon'ble Bnmhay H:gh Court in case Neelkamal Realtors
Suburban Private Limited ml @m v/s Union of India & Ors., (supra)

..f-.: =3

as quoted earlier. So, the resﬁ_: . e;;ﬁ?bmlder can’t take a plea that there

was no contractual ubhgatlgn E?'lpay theampunt of assured returns to the
allottee after the Acl" qf“fiﬂll'ﬁ" camﬁn’fﬁ forde or that a new agreement is
being executed wﬂh;regard to that Fﬁct Whan there is an obligation of the
promoter agains Jan aillotte.e to- pay the amnunt of assured returns, then
Eyt fr@m g Eﬂi tuaﬂiu h;,r taking a plea of the
of. 2316 B DS Act 201 or any other law.
It is pleaded on behait Ui_};dpnédeﬁff{ buﬂder that after the Banning of
Unregulated Deposit Schemes-m:t af 2019 came into force, there is bar
for payment ofasﬁ.u' %rﬂs to liﬁttbe "ut again, the plea taken in
this regard is devm ?merit Sectmn 2[43 of the above mentioned Act

he can't wriggl

enforcement of ﬁ.c

defines the word" de‘pomt as an'gmount nfmaney received by way of an
advance or loan or in any other form, by any deposit taker with a promise
to return whether after a specified period or otherwise, either in cash orin
kind or in the form of a specified service, with or without any benefit in
the form of interest, bonus, profit or in any other form, but does not include

i. an amount received in the course of; or for the purpose of, business
and bearing a genuine connection to such business including—
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ii. advance received in connection with consideration of an
immovable property under an agreement or arrangement subject
to the condition that such advance is adjusted against such
immovable property as specified in terms of the agreement or
arrangement.
A perusal of the above-mentioned definition of the term 'deposit’ shows

that it has been given the same meaning as assigned to it under the

Companies Act, 2013 and the same provides under section 2(31) includes

any receipt by way of depﬂslf_a‘nﬁq“nnr in any other form by a company

T
o e,

-‘\:

’,ig]g‘gof amount as may be prescribed in
1PN
e

consultation with the Re ] ra.i;kﬁ(ﬁé'f*}l:qdia. Similarly rule 2(c) of the
7 . ‘t’t -1J' el B "-: r "“‘,__

Companies [Accep}gﬁ_vfgﬂ ) ]:uj Sits) Rules, 2014 defines the meaning of
7/ Gl \"o\ .

deposit which incLﬂﬁ%ﬁlﬂy tgﬁélﬁtﬁ?munéy‘h}r@ay of deposit or loan or

in any other forng bj‘f i'lcnmp_any_ hufﬁﬁr.-f not include.

received in\ ‘conhection with consideration for an
immovable property. | V.0

ii. as an advance ‘récéivéd-and.as dllowed by any sectoral
regulator or in affbﬂifdani:‘eé;:!ﬂtb‘ﬂjreéﬁans of Central or
State Government;

FEYT ATYY ; D ;
So, keeping in vieév &E‘ra%oﬁeﬁﬁﬁngnﬁ%;?&ions of the Act of 2019

and the Cumpaniés-é&t zq 13, itf’igl:é?,lié;-égén as to whether an allottee is

i. asa advanéﬁ'fi_aéacquqmi fah mﬁgfm_ﬁ manaer whatsoever,

entitled to assured returns in a case where he has deposited substantial
amount of sale consideration against the allotment of a unit with the
builder at the time of booking or immediately thereafter and as agreed
upon between them.

The Government of India enacted the Banning of Unregulated Deposit

Schemes Act, 2019 to provide for a comprehensive mechanism to ban the
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unregulated deposit schemes, other than deposits taken in the ordinary
course of business and to protect the interest of depositors and for
matters connected therewith or incidental thereto as defined in section 2
(4) of the BUDS Act 2019 mentioned above.

It is evident from the perusal of section 2(4)(1)(ii) of the above-

mentioned Act that the advances received in connection with

*r"f’"

G rty agﬁpemﬁed in terms of the agreement

against such immovable prope
or arrangement do nm;faII wltiii.ﬂ the tgrm nf deposit, which have been
banned by the Act m“ 2{3'19 I *f‘" N

Moreover, the defeieger is aﬁ} Bﬂund b}r prﬂII]lSSﬂl'}-' estoppel. As per
this doctrine, thaxgle\? is thal:ijfﬂany perﬁnn has made a promise and the
promisee has aanH on stich prom:sﬂ a{ld altered his position, then the
person/promisor Eﬁaﬁni to: L:urnply with’ h‘ls or her promise. When the
builders failed to hu}xqutfﬂi’eh-é%mﬁtﬂpqnts a number of cases were
filed by the creditors at d‘?ﬁl;éﬁ&ﬁmms such as Nikhil Mehta, Pioneer
Urban Land an? %f rg wtnclfi ultimately led the central
government to enact'the Banlnmg nE' Unregulated Deposit Scheme Act,
2019 on 31.0?2019.-in_pursuaut.to_.the- Banning of Unregulated Deposit
Scheme Ordinance, 2018. However, the moot question to be decided is as
to whether the schemes floated earlier by the builders and promising as
assured returns on the basis of allotment of units are covered by the
abovementioned Act or not. A similar issue for consideration arose before
Hon'ble RERA Panchkula in case Baldev Gautam VS Rise Projects

Private Limited (RERA-PKL-2068-2019) where in it was held on
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11.03.2020 that a builder is liable to pay monthly assured returns to the
complainants till possession of respective apartments stands handed
over and there is no illegality in this regard.

The definition of term ‘deposit’ as given in the BUDS Act 2019, has the
same meaning as assigned to it under the Companies Act 2013, as per
section 2(4)(iv)(i) i.e, explanation to sub-clause (iv). In pursuant to
powers conferred by clause 31 nf secnun 2, section 73 and 76 read with
sub-section 1 and 2 of sectmn Q‘J,bfthe Companies Act 2013, the Rules
with regard to acceptance o sjﬁr by the companies were framed in
the year 2014 and the s }n.};cargfalmn fnj’ce on 01.04.2014. The definition
of deposit has beeu glye)nﬁ*'ﬁ'i'naér Jﬁbﬁﬁ‘nﬂ E,[b] of the above-mentioned

F i REris
Rules and as per G‘lause xii (b}, as ; advance, acmunted for in any manner

whatsoever recei‘ve;d n connection wlltli cnnsldemnon for an immovable
property under ag ag}'e&mpnt or arrang&maht_. prnwded such advance is
adjusted against suqh prnpb in acr:urdance with the terms of

t~,‘n

agreement or arrang@m\sﬁ@g@lhﬂ&t‘?gﬁﬁﬁﬂpnsn Though there is proviso
to this provision as well a%h&mﬂfﬁs received under heading 'a’ and

‘d’ and the amuuu%h%cﬁ%@:%@b& Wlth G;l' without interest due to
the reasons that the curgpany a_,c{:epnng the _money does not have
necessary permlsélg;i l:r apﬁmwaiﬁﬁéneyer reqtﬁred to deal in the goods
or properties or services for which the money is taken, then the amount
received shall be deemed to be a deposit under these rules. However, the
same are not applicable in the case in hand. Though it is contended that
there is no necessary permission or approval to take the sale
consideration as advance and would be considered as deposit as per sub-

clause 2(xv)(b) but the plea advanced in this regard is devoid of merit.
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First of all, there is exclusion clause to section 2 (xiv)(b) which provides
that unless specifically excluded under this clause. Earlier, the deposits
received by the companies or the builders as advance were considered as
deposits but w.e.f. 29.06.2016, it was provided that the money received
as such would not be deposit unless specifically excluded under this
clause. A reference in this regard may be given to clause 2 of the First

schedule of Regulated Depus1t Schemes framed under section 2 (xv) of

(2) The following shall also b%ﬁ%‘i? Regulated Deposit Schemes under
this Act namely:- 0 TS

el
(a) deposits accept d’u,;;den
with any re !

n shheme, or.an arrangement registered
m];wmyred or established under

‘_ﬂ“

a statute; d- n:
(b) any arherfs gt';: as pﬁ bi.- ﬂbnﬁeﬁby rhe Central Government
under thi

The money was?%t{n by ‘j‘mljl\?‘ as dé@dmt in advance against
allotment of lmnltﬁkﬁ,lgrﬁ I

within a certain pe i‘ot‘d, {

gbsseésmn was to be offered

: err]m %eyﬁfmlﬂng sale consideration by
way of advance, the se ep;mm amount by way of assured
returns for a certain period. ;;,ﬁnahu ailure to fulfil that commitment,
the allottee has .'iinght% Ew?o ttf'e huthﬁrlry for redressal of his
grievances by way r;ffiﬁng a cum a\int _

It is not disputed H]_E.Fﬂﬂ respgpéenr ls'a l‘ea,l estate developer, and it had
not obtained registration under the Act of 2016 for the project in
question. However, the project in which the advance has been received
by the developer from the allottee is an ongoing project as per section
3(1) of the Act of 2016 and, the same would fall within the jurisdiction of
the authority for giving the desired relief to the complainant besides

initiating penal proceedings. So, the amount paid by the complainant to
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the builder is a regulated deposit accepted by the later from the former
against the immovable property to be transferred to the allottee later on.
On consideration of documents available on record and submissions
made by parties, the complainants have sought assured return on
monthly basis as per one of the provisions of allotment letter at the

agreed rates till the date of completion of building. It was also agreed that

I 1@ mentinned in allotment letter) per
o1 'V"*
__ﬁ'mal unit. The said clause further

ﬁe ; ﬁt‘ra’fiﬂ\(rqenﬂnned in allotment letter)

.L; ok Y

completion of buil

provides that it :;;l}ld‘ ggy?asm{ed ‘return to the buyer after the

per month on sup r'ar for uptﬂ th‘rgeyearﬁfrum the date of completion
of construction ﬂfbm mg orthe t‘imE is put nn lease whichever is earlier.
Though for some%tih;&, th'afanﬁnurt of aspuréd returns was paid but later
on, the rEspnndeﬁt I:efused l'ﬂ pay}]the,same. ‘by taking a plea of the
Banning of Unregula}ﬁﬁgﬁﬁ'gﬂ Sehej’ﬁ’esﬂnt 2019. But that Act does not
create a bar for payment‘trf«aﬁ‘.umﬁeturns even after coming into
operation and thg p%ym%ﬁd in ﬁlﬁmﬁrd are protected as per
section 2(4)(iii) nfthe above- menuuned Act.

Accordingly, the hr_omgj:ei- is@afﬂe to pajr assured return of the unpaid
period as specified under the clause 2 of the allotment letter.

F.Il Conveyance deed

Section 17 (1) of the Act deals with duty of promoter to get the

conveyance deed executed and the same is reproduced below:

“17. Transfer of title.-
(1). The promoter shall execute a registered conveyance deed in
favour of the allottee along with the undivided proportionate title in
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the commaon areas to the association of the allottees or the competent
authority, as the case may be, and hand over the physical possession
of the plot, apartment of building, as the case may be, to the allottees
and the common areas to the association of the allottees or the
competent authority, as the case may be, in a real estate project, and
the other title documents pertaining thereto within specified period
as per sanctioned plans as provided under the local laws:

Provided that, in the absence of any local law, conveyance deed in
favour of the allottee or the association of the allottees or the
competent authority, as the case may be, under this section shall be
carried out by the promoter w;rhfﬁ t.&x,ee months from date of issue
of occupancy certificate,” :."

37. As OC of the unit has not.be ’Tiﬁ’%ﬁ?neld accordingly conveyance deed
W r'l""*

cannot be executed Mt'hﬂu’t;uﬁﬁ,com%ntg Exlgstence for which conclusive

proof of having obtaine D@ﬁﬂm*éhﬂ cnm‘gje ant authurity and filing of

deed of declarati § j

A7
following directions é‘n’d “sectio 37‘““01" the Act to ensure

42. Hence, the authc?t ‘\*h@ - parssiﬁls order and issue the
i |

compliance of nbllgatmns "E‘&sl’rupn‘n ‘the promoter as per the

function enﬁuste&?&hﬁ@tlﬁﬁfﬁlﬁd&&gcﬂ&p 34(f):

i. The rEspUndé\ﬁjﬁ ‘_EIJIEECI%EE[J Iugﬁx‘thﬁatr&ars of amount of
assured return at agreed rate to the complainant(s) from the
date the payment of assured return has not been paid till the
date of completion of construction of building. After completion
of the construction of the building, the respondent/builder

would be liable to pay monthly assured returns at agreed rate
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of the super area up to 3years or till the unit is put on lease
whichever is earlier.

The respondent is also directed to pay the outstanding accrued
assured return amount till date at the agreed rate within 90
days from the date of order after adjustment of outstanding
dues, if any, from the complainant and failing which that

amount would be payable with interest @8.70% p.a. till the

=Y '»
date of actual reahzatmn.* tu' :
"1..0&14"\ 7

The respondent shall execute the conveyance deed of the

k" W

allotted unit withm the 3 rnenths ﬁ'em the final offer of
“f

possession aleng w1th DC upen payment ef requisite stamp
P

duty as per nerms uf the state gevernment

The respenglenb shall-inot” eharge .an}'thmg from the

complamant[s] whmh is not the part efthe agreement of sale.

This decision shalI E:Eaﬁs nﬂ,ltandls applxtn ‘cases mentioned in

para 3 of this order.

4’ F(u‘“f

Files be consigned to’ etw@ry

Cemptamtsstand? GS% (E-{E H. »

(Sanjeev Kimar Arora)

i [;| D

ember Member

Haryana Real Estate Regulatory Authority, Gurugram

30.05.2023
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