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HARERA

\ BEFORE THE HARYANA REAL ESTATE
REGULATORY AUTHORITY, GURUGRAM

Complaint no. + 4777 of 2022
Date of filing complaint: 28.07.2022
First date of hearing : 11.10.2022

Date of decision 1 19.04.2022
Anju Malik
R/o: - 39, Deerwood Chase, Nirvana Country,
Sector - 50, Gurgaon Complainant
Ve;sus

-xv.r

M/s Vatika Limited W
R/o: Unit no. A-002, Vatika India Next Eity Centre,
Ground floor, block A/Sector.83, Vatikalndm Next

Gurugram, Haryana—lZZ{}IZ ST Respondent

CORAM:

Sh. Ashok Sangwan Member

Sh. Sanjeev Kumar Arora Member

APPEARANCE: A 7.0

Mr. Varun Kathuria % 0" Advocate for the complainant

Mr. Ankur Berry : _Advoeate for the respondent
ORDER

The present complaint has been filed by the complainant/allottee
under section 31 of the Real Estate (Regulation and Development)
Act, 2016 (in short, the Act) read with rule 28 of the Haryana Real

Estate (Regulation and Development) Rules, 2017 (in short, the

Rules) for violation of section 11(4)(a) of the Act wherein it is inter

alia prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions to the allottees as per

the agreement for sale executed inter-se them.

Project and unit related details
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The particulars of the project, the details of sale consideration, the

amount paid by the complainant, date of proposed handing over

the possession, delay period,

if any, have been detailed in the

following tabular form:
S.N. | Particulars Details
1. | Name of the project “Vatika INXT City Centre”, Ground
floor, block-A, Sector 83, Vatika India
e rExt Qurugram HR-122012.
2. | Project area ”é ' ! ':;ﬁ;:/res
3. | Nature of the '\ com nere
= . 7
4. |DTCP llcensggiq. 112 &mﬁaq?“
5. | validi nf}ﬁ "13.06 ms b
6. | Name of ﬂ@g&nsee‘ 'ﬁv‘lsmfl Iﬁ"dqu;ri"‘f 5.
7. | Rera reglstgtﬁ’a}flnt I N.¢t rgg:s;ergld“.'ﬂl'
registered ‘s,\ 'y -’““4‘4 | L7 o/
8. | Allotment letter \El fﬁ’gé‘ﬂﬂlﬂr{aﬂnexure C1-page 12 of
: g El%ﬂ‘
9. | Date of buﬂ@ﬁ 8.08.. lﬂ_pagé'ﬂS of complaint)
weenen | IRUGRAM
" TN\ TN XV
10. | Unit no. 1907, Igthﬂnur* admeasuring 1000
sq.ft. (page 12 of complaint)
11. | Allotment of new unit | 17.09.2013 (page 34 of complaint)
12. | New unit 204, 27 floor, block F (page 34 of
complaint)
13. | Possession clause 2. Sale consideration
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The Developer will complete the
construction of the said complex
within three (3) years from the date
of execution of this agreement.
Further, the Allottee has paid full sale
consideration on signing of this
agreement, the Developer further
undertakes to make payment of Rs As
per annexure "A” ....(Rupees......) per
5q. ﬁ of super area per month by way of
1.4’:-}{;:;";“;1‘;:3{1' return for the period of
“-‘ﬁ_}b}_ﬁﬁrg’cnon which the Allottee duly
. '.rh -_*:Ir_-l In the event of a time overrun in
etion_ of the said complex the

%ﬂ  Develc ér.ggglﬁij continue to pay to the
] ; b f*t

&a{. /f' f Otﬁg fhg ‘Within mentioned assured
> | return, unnflgﬁ:“ e unit is offered by the

B Al Developer ’Fﬂri ﬁas&emon (Emphasis
- @ ).{pp edl) g
3 f i
14. | Assured re g‘r S Aﬁdﬁad fﬂ!E Agreement dated
18.08.2 ll}..

5} s .
ATE Eg‘xﬁh‘as’been allotted to you with
{-an.asstited monthly return of Rs. 65/-

Fi & E%ﬂ ever, during the course of
RRiMA] - tlﬂ é.lch time the building

— — ,whlr.h yuur unit is situated is ready
{H =7 J| a-_'_' L J‘er passes'smn \you will be paid an
' additional return of Rs. 6.50/- per sq.ft.
Therefore your return payable to you
shall be as follows:

This addendum forms an integral part
of builder buyer Agreement dated
18.08.2010

A. Till Completion of the building: Rs.
71.50/- per sq.ft.
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B. After Completion of the building: Rs.
65/- per sq.ft.

You would be paid an assured return
w.ef. 18.08.2010 on a monthly basis
before the 15t% of each calendar month.

The obligation of the developer shall be

to lease the premises of which your flat
is part @Rs. 65/- per sq.ft. In the
eventuality the achieved return heing

- per . than 50% of the
;ﬁ hall accrue to you
| 'ran? additional sale

w}’{) pay additional sale
( 1‘__.,1 @Rs. 120/- per sq.ft. for
rupee of additional rental
fﬁse of balance 50% of

15. | Due date utWiﬂn I
16. | Total sale consideration | RS- 40,00,000/-as per clause 1 of BBA
(page 16 of complaint)
17. | Total amount paid by Rs. 40,00,000/-as per clause 2 of BBA
the complainants (page 16 of complaint)
18. | Offer of possession Not offered
19. | Occupation certificate | Not obtained
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20. | Assured return amount | Rs. 65,06,500/- (page 36 of reply)
| paid by the respondent
il 30.09.2018
Facts of the complaint

The respondent made false representations and claims of being a
big company and a reputed developer and thereby induced the
complainant to book a 1000 sq. ft. unit in its project then known as

“Vatika Trade Centre” by shnwcasmg a fancy brochure which
depicted that the project wuﬁl@%«_ﬁg,f,'deveiuped and constructed as

state of the art being one of its ki }ldmpth all modern amenities and

facilities. A builder huj.rer agﬁaement dated 18.08.2010 was
executed between tbg “part[es ‘acnd the ﬁomp]amant was allotted
unit no. 1907, ha\.riug 11’}0{] 5. ft. Super area o 'the nineteenth floor
of the said pro,lect vide allotment Lettér dated IE .08.2010 for a total
sale cuns:deratmn nf Rs 40 00, Uuﬂj 'which was pa:d upfront at the
time of execution of ;hg.ag_l_‘_eeme_tjtt. !‘fs_ ‘pe‘lr,.ﬁ\a-.al]ntment letter the
unit was to be cumplEté;d' byfipﬂ‘??.ﬁl 2 As per the addendum
executed along with the Eﬂﬁ;'fﬁ‘e‘-‘;’!fgg[;ondent was liable to pay
monthly returns iﬂtﬁR_s'._ff?l;Sﬁ pi:tt‘ sq+ ft. /per month till the
completion of the project and @ Rs: 65/- per sq. ft. per month post
the completion of the project. As perthe agreement the respondent
was liable to lease the unit of the complainant @ Rs. 65 per sq. ft.
per month or pay the said amount for upto 3 years post completion
or till leasing, whichever was earlier. It is pertinent to mention here
that the builder buyer agreement was a pre-printed booklet

drafted by it containing unilateral terms and conditions favouring
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it and prejudicing the complainant and he was never given the
option of changing the same.

An addendum dated 27/7 /2011 was executed between the parties
whereby which the complainant was unilaterally transferred to
another project “Vatika Inxt City Centre” in Sector - 83, Gurgaon.
The respondent unilaterally issued a letter dated 17.09.2013 to the
complainant changing the unit of the complainant to unit no. F -
204 which was on a different ﬂaa_r fmm the unit originally booked
G g;*w" %

1 ! o

"n!'f ,1-' o

The respondent issued a~ F&Eﬁf*dﬂt&d 15.07.2014 deducting
property tax of Rs,s 1663{,, fgbm ?;e Teturns payable to the
/

by the complainant.

complainant even’ thnpgh the pm}ect was nmther complete. In
March, 2017, the mspﬂndent falsei}' clalmed completion of the
tower where the unit gfthe cumpiamgntis located and reduced the
payment of the rﬁa’ﬁtﬁbr returns to Rs. 65;‘ <'per square foot per
month. It is pernnent to mgntlbn Heré the desplte of repeated
requests the respundent afd nat%h&fe a ccpy of the occupation
certificated with the;:nmplamant D

The respondent in ﬁuthérﬂacé f 1t$ malaﬁde intentions and
ulterior motives without rzissi_gl'n__inj,g; any, reason stopped the
payment of the m'unt.hij.r' returns to fhe tnmplainant from October
2018 onwards. Despite of repeated requests, the same have not
been paid to the complainant.

The respondent sent an email to the complainant in January 2019,
stating that it would be sending an amendment to the agreement
to be executed by the complainant post which, he visited the office

of the respondent on 17.01.2019, where she was given the option
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to take a refund of the amount paid by her which would be paid to
herin 3 instalments. The complainant agreed for the same and sent
the necessary documents for the same to the respondent and even
then it refused to refund the amount paid by the complainant.

8. It has come to the knowledge of the complainant that the
respondent has not only duped him but several other buyers like
them by refusing to pay the monthly returns on one pretext or the
other even the project has not réceived the completion/ occupation
certificate from the competen’t aﬂtﬁ‘ority till date. buyers have been
paid the monthly returns. fd'r ‘&iﬁérent periods and have been
denied the payment of the sa;né,ﬁﬁldj{ferent grounds.

9. The respondent has. nnt evenmﬁ‘erﬁd the pussessmn of the unit of
the complainant :uthq;' and has furt};p:_stupped responding to the
communications -fnf’"l'tﬁe cnrhpia%ﬁénfhnd has also restricted entry
into its office for the:complainant and other buyers and has failed
to apprise the cnmplalnant regardmg the ttue and correct status of
the project where the linit of thecmmplainant is located and has
further refused toypayy the monthly -assured rent/minimum
guaranteed rent to the enﬁiplﬁﬁifiant: f;)r reasons undisclosed.

10. The conduct of the respundent is lllegal and arbitrary, and the
respondent is guﬂty of deficmnc}' uf services and of unfair and
monopolistic trade practices. The respondent is clearly in breach
of its contractual obligations and of causing financial loss to the
complainant and the conduct of the respondent has caused and is
continuing to cause a great amount of financial loss stress, grief and
harassment to the complainant.

C. Reliefsought by the complainant:
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11. The complainant has sought following relief(s):

i.

i
1L

il

iv.

V.

The respondent be directed to pay the amount of assured
returns due and payable by it to the complainant for the last
36 months @ Rs. 71.5 per square ft per month as the project
has not yet received the completion/occupation certificate
from the competent authority till date.

The respondent be directed to continue paying the investment
returns / monthly returns. ththg complainant as per the terms
of the builder buyers agfﬂéﬁﬂéﬁtand the addendum thereof.
The respondent be du:er.'t “ﬁ"tﬁ'ﬂa}r interest at the prescribed
rate on the unpajd mnhtkﬂy,returpgf mvestment returns to the
cnmp]amant, ftu {he caloulated -from, thg date the monthly
returns were due till the date of actual payment.

The respnnrfent he dtrecti:d to execite a conveyance deed for
the unit uf the ::nmplainaTt aﬁdx to handover the
phys:cal fsymhbllc‘, gﬁssESSmn uff* ”Eh: umt booked by the

Direct the regpoy tle t toy e delay pussessmn charges.

On the date nf Earmg, th‘e autﬂur'lty explained to the

respondent/ prumqter}abéut the Contraventions as alleged to have

been committed in relation to section 11'[4} (a) of the act to plead

guilty or not to plead guilty.

Reply by the respondent

The respondent has contested the complaint on the following

grounds.

a. That the complainant has got no locus standi or cause of action

to file the present complaint. The present complaint is based on
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an erroneous interpretation of the provisions of the Act as well
as an incorrect understanding of the terms and conditions of the
builder buyers’ agreement dated 18.08.2010, as would be
evident from the submissions made in the following paras of the
reply.

b. That at the very outset it is submitted that the complaint is not
maintainable or tenable in the eyes of law. The complainant has

misdirected himself in ﬁ]mg _ﬂ;e above captioned complaint

Rt P

before the Ld. Authority ag Refs being claimed by the him
ik
cannot be said to fallytﬁ -{ﬁé“rﬂlm of jurisdiction of the
'.-.I
Authority. Itis humbjﬁx tq_qt upun the enactment of the

Banning of Unreguiated Dépﬂﬂt&ﬁlﬁsm& Acrwz 019, (hereinafter
referred as BlLB‘S; Act) the assured teturn’ and/ or any
“committed reﬁﬁms on the;depnﬂt sehemes ‘have been banned.
The respondent, i)aﬂng not taken i'eglstratlnn from SEBI board
cannot run, nperate,awﬁugue an a,ssure,ﬂ return scheme. The
implications of enactiment of BUDS Actread with the Companies
Act, 2013 and Gompanies meé;p;nm of Deposits) Rules, 2014,
resulted in maf&l the% dﬁeturn'?fcammlrted return and
similar schemes ais' unregulated schemes as’'being within the
definition of * Deposﬂ 1 |
c. That as per Section 3 of the BUDS Act all Unregulated Deposit
Scheme have been strictly banned and deposit takers such as
builders, cannot, directly or indirectly promote, operate, issue
any advertisements soliciting participation or enrolment in; or
accept deposit. Thus, the section 3 of the BUDS Act, makes the

assured return schemes, of the builders and promoter, illegal
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and punishable under law. Further as per the Securities
Exchange Board of India Act, 1992 (hereinafter referred as SEBI
Act) Collective Investment Schemes as defined under section 11
AA can only be run and operated by a registered company.
Hence, the assured return scheme of the respondent has become
illegal by the operation of law and the respondent cannot be
made to run a scheme which has become infructuous by law.

d. That it is pertinent to menﬁm‘t t!jat the present complaint is not
maintainable before the Ruﬂ[\ﬁlﬂtﬂ' as it is apparent from the

w-ﬂ'

prayers sought in the cgmplﬁnf‘?urther it is crystal clear from
reading the cumplaintfhg}:'ﬂ.:;é It;mpp]ainant is not an ‘allottee’,
but purely is an mvestmr, who is nnly seeking physical
pnssessmn/dela?rpﬁssessmn charges from it, by way of present
petition, whlch fsim}t maquam%tbl? as the unif is not meant for
personal use ratlfer It is meant for earnm‘g rental income.

e. That it is also reievant tn«mgntipg heré that the commercial unit
of the complainant is an meﬁn“t frjr’ ph?,fﬂltal possession as the
said unit is Unlmmeantior lﬁeasmg thesaid commercial space for
earning rental income. Furthermnre, ‘as\per the agreement, the
said commercidl space wpuld;k?e___d_eemed- to'be legally possessed
by the cnmplainaﬁi. Hénc.e,'i:he. comrﬁertial space booked by the
complainant is not meant for physical possession.

f. Thatin view of the judgment and order dated 16.10.2017 passed
by the Maharashtra RERA Authority in the complaint titled
Mahesh Pariani vs. Monarch Solitaire order, Complaint No:
CC00600000000078 of 2017 wherein it has been observed

that in case where the complainant has invested money in the
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project with sole intention of gaining profits out of the project,
then the complainant is in the position of co-promoter and
cannot be treated as ‘allottee’. Thus, in view of the aforesaid
decision, the complainant could not and ought not have filed the
present complaint being a co-promoter.

g. That in the matter of Brhimjeet &Ors vs. M/s Landmark
Apartments Pvt. Ltd. (Complaint No. 141 of 2018), this
Hon'ble Authority has takeq ithe same view as observed by
Maharashtra RERA in Maﬁesj;ﬂ;ﬁf 4 ani (supra). Thus, the RERA
Act, 2016 cannot deal ".f'!ntl'}"r é’aﬁ‘&f assured return. Hence, the
complaint desenres‘fo be Qihiuissaq‘gt the very outset.

h. That further in théﬁmatteruf Bharam Slngh ‘&Ors vs. Venetian
LDF Projects iui (Cnmplaint No.-175 o0f 2018), the Hon'ble
Real Estate Regtilatory Aui:hnnty, Gurugram upheld its earlier

decision of not gnt:ertamipg any matter-related to assured

returns.

i. That the cumplamant'has Ecnnie hefore the Authority with un-
clean hands. The @mp{alqt- %as;beeg filed hy the complainant
just to harass the r@spuﬁdeﬁt nmftn gainunjust enrichment. The
actual reason for ﬂlmg of the cbmp[amt stﬂms from the changed
financial valuanﬂn ﬂfthe real estate sector in the past few years
and the allottee malicious intention to earn some easy buck. The
covid pandemic has given people to think beyond the basic legal
way and to attempt to gain financially at the cost of others. The
complainant has instituted the present false and vexatious
complaint against the respondent who has already fulfilled its

obligation as defined under the buyers’' agreement dated
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18.08.2010. It is pertinent to mention here that for the fair
adjudication of grievance as alleged by the complainant, detailed
deliberation by leading the evidence and cross-examination is
required, thus only the civil court has jurisdiction to deal with
the cases requiring detailed evidence for proper and fair
adjudication.

j. It is submitted that the complainant entered into an agreement
i.e, builder buyers' agr-egmt}.nt dated 18.08.2010 with
,gﬁprd would and reputation of the

respondent owing to the n:
respondent. It is a matter 0#?6«".‘61"& that the respondent duly paid
the assured returq tu,th“e mﬁmlﬂn%pt il September 2018. Due
respondent, ubﬁst;'uctmn gut deferred Even though the
respondent Suﬁe]red frnm sethack du;e to external
circumstances, yét Iﬁi'na‘naged to qamplete thé construction.

k. The p complaint uf‘the?éméylémaﬁ&h’asheen filed on the basis

s

enactment of the RERA, m:mu;s The legislature in its great
wisdom, undemtaﬁdingtﬂefﬁatélyné f"hlf!’ pfa}fed by the Real
Estate Sector in fulﬁilmg the needs and demands for housing and
infrastructure in the cuuntry, and the absence of a regulatory
body to provide professionalism and standardization to the said
sector and to address all the concerns of both buyers and
promoters in the real estate sector, drafted and notified the
RERA Act, 2016 aiming to gain a healthy and orderly growth of
the industry. The Act has been enacted to balance the interests

of consumer and promoter by imposing certain responsibilities
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on both. Thus, while section 11 to section 18 of the Act, 2016
describes and prescribes the function and duties of the
developer, section 19 provides the rights and duties of allottees.
Hence, the Act, 2016 was never intended to be biased legislation
preferring the allottees, rather the intent was to ensure that both
the allottee and the developer be kept at par and either of the
party should not be made to suffer due to act and omission of
part of the other. s S

l. That in matter nt]eﬂ:’ A)mhpf Kumar Rath Vs M/S
Shethinfraworld Pvt. Ltd. 1ﬂ"»a‘f5ﬁ’eal no. AT00600000010822
vide order dategl ‘)'?'B ﬂﬁzéli ﬁba aharashtra Appellate
Tribunal while aﬂj cgnﬁgapnintsﬁe cunmdered while granting
relief and the sph"tt‘and Db}ECf behind the enactment of the Act,
2016 in para 24 a,nd para 25 discu;ssed in detail the actual
purpose of ma‘r‘nfaﬁrﬁng:a ﬁne. balan betfween the rights and
duties of the prum%r as ;)Jetl as t!mtu{m:ee The Ld. Appellate
Tribunal vide the sald‘}udg}ném*dﬂcussed the aim and object of
the Act, 2016. _ 5_...1- "

m. That the cnmplgmgnt liﬁlt&mpt&g to saek an advantage of the
slowdown in the real estate ser.'tnr and it is apparent from the
facts of the present case that the main purpose of the present
complaint is to harass the respondent by engaging and igniting
frivolous issues with ulterior motives to pressurize the
respondent. Thus, the complaint is without any basis and no
cause of action has arisen till date in favour of the complainant

and against the respondent and hence, the complaint deserves

to be dismissed.
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n. That it is brought to the knowledge of the Authority that the

complainant is guilty of placing untrue facts and is attempting to
hide the true colour of the intention of the complainant. Before
buying the property, the complainant was aware of the status of
the project and the fact that the commercial unit was only

intended for lease and never for physical possession.

. That, it is evident that the entire case of the complainant is

nothing but a web of lies and nhe faJse and frivolous allegations
made against the respun&ér&%ﬂ‘b hﬂthmg but an afterthought,
hence the complaint ﬁkad%f‘rth*e‘cumplamant deserves to be

Al

dismissed with hea!f)g rjﬁ)sl;;., rii‘. lﬁx

. That the varluusﬁ}qhten'tiam_i?*msed b}' the complainant is

fictitious, haseless ‘Jague wrung and created to misrepresent
and mislead tﬁgqﬁilthm:lt}ﬂ fur thb reasuhs ‘stated above. It is
further Submlt}ﬁﬁ’th?t o l of the rél:e“f as prayed for by the
complainant is }u?mmﬁhblé lln t\he e}fés of law. Hence, the
complaint is liable to h&di%lmd:with fmposition of exemplary
cost for wasttn% 1e precious;time-and-efforts of the Authority.
The complaint is a uﬁ% &JE mg’p'nodesﬁuf law, and hence
deserves to be dls?nissed ' |(

14. Copies of all the relevant dncuments have been filed and placed on

15

the record. Their authenticity is not in dispute. Hence, the
complaint can be decided on the basis of these undisputed
documents and submission made by the parties.

Jurisdiction of the authority

The respondent has raised preliminary objection regarding

jurisdiction of authority to entertain the present complaint. The
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authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons
given below.

E.1 Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued
by Town and Country Planning Department, Haryana, the
jurisdiction of Real Estate Regulatory Authority, Gurugram shall be
entire Gurugram District furfall jpgrpose with offices situated in
Gurugram. In the present casﬁ tﬂgi;o;ect in question is situated
: Q}{ir%gram District, therefore this

Y
ATEN

authority has cumpleted‘te:;ﬂtg}rfai mrlsdtmun to deal with the

within the planning area.of

l S F

present cumplamt. N =

E. 11 Sub]e{:t-ma&er urisdlctiun

Section 11(4)(a) bfﬂ'@ Act, 201&prdv1des tEaHhe promoter shall
be responsible tu\tge ‘al!qttea as peF' agreérnent for sale. Section
11(4)(a) is reproduee'ﬁﬂi e;jgunderﬂ

Section 11(4)(a) “x S .,#t""-

Be responsi e for a 0 ng;bfhngs and functions
under the p “@G A% r«’ggu!anﬂns made
thereunder as perth ement for sale, or to

the association ﬂf pHaEtee& as the'case may.be; till the conveyance
of all the aptgr.tm/enm pfﬂtsarburfdmgs; as-the ease may be, to the
allottees, or the common areas to the association of allottees or
the competent authority, as the case may be;

The provision of assured returns is part of the builder buyer's
agreement, as per clause 15 of the BBA dated........ Accordingly,
the promoter is responsible for all obligations/responsibilities
and functions including payment of assured returns as provided
in Builder Buyer's Agreement.

Section 34-Functions of the Authority:
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34(f) of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under
this Act and the rules and regulations made thereunder.

S0, in view of the provisions of the Act of 2016 quoted above, the
authority has complete jurisdiction to decide the complaint
regarding non-compliance of obligations by the promoter leaving
aside compensation which is to be decided by the adjudicating

officer if pursued by the complainants at a later stage.

F.I Assured return

iy = l'"r'l.-;"-

While filing the pEtltlDﬂ‘ﬁldéﬁ delayed possession charges of the
allotted unit as per buuﬁqrhﬁyef ag£eement dated 18.08.2010, the
complainants hav,e afl>s.0 snught assured ret-uf'ns on monthly basis
as per addendum mthe agre&ment at the rate of Rs 71.50/- per sq.
ft. of super area per mﬂnth.ttll the completion ufcnnstructmn of the
said building. It Was- alsa agreed as ;p,era clause 32.2 that the
developer will pay to thbuyé‘r Rs 65{ persq.ft. super area of the

said commercial unit as cdrnmttted return for upto three years

from the date of cbmﬁleﬁan qf_ﬁm%rucimh of the said building or
till the said commérf;fallun_t Is put on lease, whichever is earlier. It
is pleaded that the rﬂspgnﬁant_bas.nat_c&mphed-wnh the terms and
conditions of the agreement. Though for some time, the amount of
assured returns was paid but later on, the respondent refused to
pay the same by taking a plea of the Banning of Unregulated
Deposit Schemes Act, 2019 (herein after referred to as the Act of
2019). But that Act does not create a bar for payment of assured

returns even after coming into operation and the payments made
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in this regard are protected as per section 2(4)(iii) of the above-
mentioned Act. However, the plea of respondent is otherwise and
who took a stand that though it paid the amount of assured returns
upto the year 2018 but did not pay the same amount after coming
into force of the Act of 2019 as it was declared illegal.

The Act of 2016 defines “agreement for sale” means an agreement
entered into between the promoter and the allottee [Section 2(c)].

An agreement for sale is deﬂugd as an arrangement entered
between the promoter and gﬁléq ’fwtth freewill and consent of
both the parties. An agreeméﬁt“d’e’ﬁﬁes the rights and liabilities of
both the parties i.e,, pr‘qmn;gr“apdnth?gllnttee and marks the start
of new contractu nelatlonshlp bet'cveen them This contractual

relationship giv '**n e to future agreeménts and transactions

between them. The 1|:’I1 El’EI’lt kinds ofpajfmentplans were in vogue
and legal within til&gm&anﬁ'agpf the agreament for sale. One of the
integral part of mlskagé%eg& is th& a’rfsa'imﬁn of assured return
inter-se parties. The "agmgmmnfﬁr sale &ﬁer coming into force of
this Act (i.e., Act-of ZDI&] s}@lllha\m t:lg&presmbed form as per
rules but this Act of 2016 doesnot gwrrfe the “agreement” entered
between promoter and allottee prior to coming into force of the Act
as held by the Hon'ble Bombay High Court in case Neelkamal
Realtors Suburban Private Limited and Anr. v/s Union of India
& Ors., (Writ Petition No. 2737 of 2017) decided on 06.12.2017.
Since the agreement defines the buyer-promoter relationship
therefore, it can be said that the agreement for assured returns
between the promoter and allottee arises out of the same

relationship. Therefore, it can be said that the real estate regulatory
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authority has complete jurisdiction to deal with assured return
cases as the contractual relationship arise out of agreement for sale
only and between the same parties as per the provisions of section
11(4)(a) of the Act of 2016 which provides that the promoter
would be responsible for all the obligations under the Act as per
the agreement for sale till the execution of conveyance deed of the
unit in favour of the allottees. Now, three issues arise for

consideration as to:

i.  Whether authunty is Wln:' ; '_ j‘unsdlctmn to vary its earlier
ey
Ims. «due to changed facts and

circumstances. /74" g f B Ry '}I,'
r— 'r -T.' N 1\-\",, %

ii. Whether the authqf’gr Is:cmnpatént tﬂ’aﬂaw assured returns
to the allutt&emrfpre-RERﬁ cases, aftet theﬁct of 2016 came
into uper&tldm : :

iii. Whether the%ét of Zﬂlgsbars paymen‘t of assured returns to

the allottees in pre;g\ER& cases

While taking up the cases"a' B himj > t& dnr Vs. M/s Landmark
Apartments Pvt. Ltd. (comj _yfn"t no 141 of 2018), and Sh.
Bharam Singh &ﬁnr Vs. l"}eﬁeéiﬂ LDP%PJ“afects LLP” (complaint
no 175 of 201&} deddeé dn—07:08.2018 and 27.11.2018
respectively, it was held by the authority that it has no jurisdiction
to deal with cases of assured returns. Though in those cases, the
issue of assured returns was involved to be paid by the builder to
an allottee but at that time, neither the full facts were brought
before the authority nor it was argued on behalf of the allottees
that on the basis of contractual obligations, the builder is obligated

to pay that amount. However, there is no bar to take a different
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view from the earlier one if new facts and law have been brought
before an adjudicating authority or the court. There is a doctrine of
"prospective overruling” and which provides that the law declared
by the court applies to the cases arising in future only and its
applicability to the cases which have attained finality is saved
because the repeal would otherwise work hardship to those who
had trusted to its existence. A reference in this regard can be made
to the case of Sarwan Kumar& Anr Vs. Madan Lal Aggarwal
Appeal (civil) 1058 of 2003”:1&&'16&;1 'on 06.02.2003 and wherein
the hon’ble apex court ubser%ﬂ ﬂfrﬁennnned above, So, now the
plea raised with regard to m&ihtaiﬂﬂhﬂlty of the complaint in the
face of earlier nrde‘i—s nf the authnﬂtyin nu;t tenable. The authority
can take a d:ﬁer&ntﬂéw from the earlier one Un the basis of new
facts and law and ﬂ‘leiprudouhcehents r.nade by the apex court of
the land. It is nuw wetl se!:tled prepasmun of law that when
payment of assured’refuz‘ns is part and parcel of builder buyer's
agreement (maybe the"'é is. gdauﬂeiﬁ that document or by way of
addendum , memarandym of qnderstandmg or terms and
conditions of the allotnient of amnit} then the builder is liable to
pay that amount gs agreed upen .and tan 't take a/plea that it is not
liable to pay the amount of assured return. Moreover, an
agreement for sale defines the builder-buyer relationship. So, it can
be said that the agreement for assured returns between the
promoter and allotee arises out of the same relationship and is
marked by the original agreement for sale, Therefore, it can be said
that the authority has complete jurisdiction with respect to assured

return cases as the contractual relationship arises out of the
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agreement for sale only and between the same contracting parties
to agreement for sale. In the case in hand, the issue of assured
returns is on the basis of contractual obligations arising between
the parties. Then in case of Pioneer Urban Land and
Infrastructure Limited & Anr. v/s Union of India & Ors. (Writ
Petition (Civil) No. 43 of 2019) decided on 09.08.2019, it was
observed by the Hon'ble Apex Court of the land that “...allottees
who had entered into assuteél return/committed returns’
agreements with these devqiqﬁfrﬁ‘gwhereby, upon payment of a
substantial portion of the tﬂE[ §H le“eonsideration upfront at the
time of execution of aé:&bﬁgﬂf th&‘d‘eveluper undertook to pay a
certain amount to ’"allowees ‘on a munthl}f basis from the date of
execution of agrqement till the dateof handing over of possession
to the allottees”, i’t ilﬂas_-ﬁ;r%heiﬁ hjéld “that 'ﬁmounts raised by
developers unde:zl' ai"ésﬁi‘ed return schemes had the “commercial
effect of a hurrﬁwmg' w}rich ;becamE clear from the developer's
annual returns in wﬁ'}(zli the ~aniuunt Taised was shown as
“commitment charges” uq;ierq.;h;l_ead ‘financial costs”. As aresult,
such allottees were held to be. " ﬁnanmal creditors” within the
meaning of sectmn 5[7] nf Ehe .Cud Im‘:ludmg its treatment in
books of accounts of the pmmuter and for the purposes of income
tax. Then, in the latest pronouncement on this aspect in case Jaypee
Kensington Boulevard Apartments Welfare Association and
Ors. vs. NBCC (India) Ltd. and Ors. (24.03.2021-SC): MANU/
SC/0206 /2021, the same view was followed as taken earlier in the
case of Pioneer Urban Land Infrastructure Ld & Anr. with regard

to the allottees of assured returns to be financial creditors within
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the meaning of section 5(7) of the Code. Then after coming into
force the Act of 2016 w.e.f 01.05.2017, the builder is obligated to
register the project with the authority being an ongoing project as
per proviso to section 3(1) of the Act of 2017 read with rule 2(o0) of
the Rules, 2017. The Act of 2016 has no provision for re-writing of
contractual obligations between the parties as held by the Hon'ble
Bombay High Courtin case Neelkamal Realtors Suburban Private
Limited and Anr. v/s Um'an qf«qum & Ors., (supra) as quoted

earlier. So, the respondents; ; 'Edﬁrﬁ can't take a plea that there

L --1..-_:'1-

was no contractual ubllganuﬁa'ﬁa?’theamuunt of assured returns
to the allottee after yxg.,ﬁﬂt ,gﬁépilﬁ*ﬂﬂhe gntn force or that a new
agreement is I:lemg mmte&mﬁtl:l r&g‘:ard‘td that fact. When there
is an obligation nf fh‘e pmmoter against an-allottee to pay the
amount of assureqffrétur I:;]er; he can't Wr:ggle out from that
situation by takin‘g érp]ea af tfle ehfuxcement uf Act of 2016, BUDS
Act 2019 or any ntharlaw ___I J V4

It is pleaded on behaffmf ?ﬂbﬂndenﬁfbmlders that after the
Banning of Unregulated Depgsu: SEhEI‘I}B& Actyof 2019 came into
force, thereis barfur&b@ﬂ&rﬁnﬁassureﬂ returnsto an allottee. But
again, the plea t&ke_gﬂm th’isrrkgardj_é dg:v?ig pf merit. Section 2(4)
of the above mentioned Act defines the ward deposit’ as an
amount of money received by way of an advance or loan or in any
other form, by any deposit taker with a promise to return whether
after a specified period or otherwise, either in cash or in kind or in
the form of a specified service, with or without any benefit in the
form of interest, bonus, profit or in any other form, but does not

include
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i. an amount received in the course of, or for the purpose of,
business and bearing a genuine connection to such business
including—

il. advance received in connection with consideration of an
immovable property under an agreement or arrangement
subject to the condition that such advance is adjusted
against such immovable property as specified in terms of the
agreement or arrangement.

A perusal of the above- mentmnﬁﬂ dfgﬁmtiun of the term ‘deposit’

Lo ..r‘

shows that it has been gvéi? @a meaning as assigned to it

under the Companies Act, i:

section 2(31) lnclud«;sf‘amr"rfsgxp_tby way of depnmt or loan or in
any other form by ;f' @nﬁ{ ny‘but cfhg nﬂt Iﬁtfude such categories
of amount as ma)’ @ﬁr&scrlhed in ;:Dnsultaﬁun with the Reserve

the same provides under

Bank of India. Su’qlﬂa y ru!e C)th ?IE l.}qmpames (Acceptance of
Deposits) Rules, eT oarn gg ,nf deposit which

includes any recei

{\_ (p:uﬁ‘.lt or loan or in any
\' 74
other form by a compahy,

i asa advan te an nner whatsoever,
received %‘ %%m‘g tion for an
:mmavabfe ope -

ii. as an advapf&recem and as allowed b)ran y sectoral
regulator or.in‘accordance‘with directions of Central or
State Government;

So, keeping in view the above-mentioned provisions of the Act of
2019 and the Companies Act 2013, it is to be seen as to whether an
allottee is entitled to assured returns in a case where he has

deposited substantial amount of sale consideration against the
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allotment of a unit with the builder at the time of booking or
immediately thereafter and as agreed upon between them.
The Government of India enacted the Banning of Unregulated
Deposit Schemes Act, 2019 to provide for a comprehensive
mechanism to ban the unregulated deposit schemes, other than
deposits taken in the ordinary course of business and to protect the
interest of depositors and for matters connected therewith or
incidental thereto as deﬁned,mse{:t;un 2 (4) of the BUDS Act 2019
mentioned above. ,_,%}J{‘“h
Y el
ié‘!mt:ul 2[4][1)[;1] of the above-

It is evident from the perusal
.: .{' 'f /

mentioned Act that {T{gﬁ yances I:F‘CEWEd in connection with

3§

consideration of qn.m}rnnvahlaprﬁp‘erty l&ﬂdﬂ‘l’ an agreement or

[<
arrangement sub]EEt to the canditlun that Such advances are

adjusted against éﬂ'c}l*lmmuvgl!ble praperty as sp&mﬁed in terms of
the agreement on hrrapgement do! not fﬁ]l within the term of
deposit, which have b&erfba.g,ged h}r'the Acr ﬂf 2019,

Moreover, the deve]oper is at?n hnund b}"prumissury estoppel. As
per this doctrine, @egrtemis aglf ny B’epgsunhas made a promise
and the promisee Easni&e on . uch/promise and altered his
position, then the"pﬂt_s_un-ﬁpﬁrdmi;br I:,s:i:g_ﬂund to comply with his or
her promise. W'hé’nh the builders failed to honour their
commitments, a number of cases were filed by the creditors at
different forums such as Nikhil Mehta, Pioneer Urban Land and
Infrastructure which ultimately led the central government to
enact the Banning of Unregulated Deposit Scheme Act, 2019 on
31.07.2019 in pursuant to the Banning of Unregulated Deposit

Scheme Ordinance, 2018. However, the moot question to be
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decided is as to whether the schemes floated earlier by the builders
and promising as assured returns on the basis of allotment of units
are covered by the abovementioned Act or not. A similar issue for
consideration arose before Hon'ble RERA Panchkula in case
Baldev Gautam VS Rise Projects Private Limited (RERA-PKL-
2068-2019) where in it was held on 11.03.2020 that a builder is
liable to pay monthly assured returns to the complainants till
possession of respective apartmeg;tts stands handed over and there
is no illegality in this regard. ““_ ﬂ"im

The definition of term depus\i’f’ﬁgﬁiﬁenm the BUDS Act 2019, has

the same meaning as assigneﬁfmt mde: the Companies Act 2013,

as per section 2[4)(1v)(‘] laarexplan‘éltmn to sub~clause (iv). In
pursuant to pawers.cqnferred by clause 31 af Section 2, section 73
and 76 read w:th Lb secthn | aLd]2 of 'section 469 of the
Companies Act iﬂfﬁ \the Rﬁleé wlth regard to acceptance of
deposits by the cump‘aﬁieéwére frilﬁ.&cll fui‘thé year 2014 and the
same came into force off 0101@ Zﬂ‘b!-.*?he definition of deposit has
been given under, section:2 (g) @f tj:e:ahnve -mentioned Rules and
as per clause xii' T‘ibﬂ as %d !ﬁﬁéﬁﬁt&d Tor in any manner
whatsoever recejved in :cpnngﬁ;tlm_l with, consideration for an
immovable prupértj: under an égreément or arrangement,
provided such advance is adjusted against such property in
accordance with the terms of agreement or arrangement shall not
be a deposit. Though there is proviso to this provision as well as to
the amounts received under heading ‘a’ and ‘d’ and the amount
becoming refundable with or without interest due to the reasons

that the company accepting the money does not have necessary
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permission or approval whenever required to deal in the goods or
properties or services for which the money is taken, then the
amount received shall be deemed to be a deposit under these rules
however, the same are not applicable in the case in hand. Though
it is contended that there is no necessary permission or approval
to take the sale consideration as advance and would be considered
as deposit as per sub-clause 2(xv)(b) but the plea advanced in this

regard is devoid of merit. First of all, there is exclusion clause to

under this clause. Earlier, th ,. eposits.received by the companies
or the builders as adv‘é}rée Wgﬁeqnggﬂerava as deposits but w.e.f.
29.06.2016, it was‘pmt.:jded &atth&nfnnexr%‘ﬂved as such would
not be deposit Lmlas spemﬁcal[g e;{c]udezl uhder this clause. A
reference in thié Eégard ma1 be gﬁrerjt ‘to | c[sruse 2 of the First
schedule of Reguiafed’ Depusit Sthﬁm$ E_famed under section 2
(xv) of the Act of 2019 waellérwldy aﬁ uﬁder

(2) The following sha?l@%e iﬁiﬁ’ﬂa fwﬂegufated Deposit Schemes
under this Act namely:-

(a) deposits c&pte@ u scheme, nr an arrangement
regfsterg u! ory body /in India constituted or

esrabhshgd under a s and
(b) anyothef sc e a.ini _yf bfﬁcgﬂf‘ éd by theﬂentraf Government
under this U '\

The money was taken by the builder as deposit in advance against
allotment of immovable property and its possession was to be
offered within a certain period. However, in view of taking sale
consideration by way of advance, the builder promised certain

amount by way of assured returns for a certain period. So, on his
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failure to fulfil that commitment, the allottee has a right to
approach the authority for redressal of his grievances by way of
filing a complaint.

[tis not disputed that the respondent is a real estate developer, and
it had not obtained registration under the Act of 2016 for the
project in question. However, the project in which the advance has
been received by the developer from the allottees is an ongoing
project as per section 3(1) nftlre',;&g:t of 2016 and, the same would
fall within the jurisdiction nf'-::‘w_“j:-hbnty for giving the desired
relief to the cnmptamantgbe&:ﬁ@‘ifﬁhanng penal proceedings. So,
the amount paid by ;he. f.‘tﬁnplﬁmémsr;ﬂ I:he"‘ builder is a regulated

deposit accepted f“tgy:. the later from thei former against the

immovable prnpé’igr t;é be transfe:rqd to the., ajln‘ttee later on.
F. 11 Delay pnsse%fl‘oil char&s ) ” i~ | < |

I'd

In the present cnmpiamt tﬁe c{nmpiainant&intend to continue with
| \,

the project and are S'hgkl'ﬁ«pgssegm h.ﬂﬁh‘i! sﬁb]ect unit and delay

possession charges as pﬁwﬁedi&gﬁﬁ the provisions of section

18(1) of the Act whlqh reads as under: |

"Section 18: - Ritu%n of hﬂ&ﬁ‘&ah&!ﬁuﬁlﬂ!ﬂmﬂ#n

18(1). If the promoter fai fs te For{.'pfete aris upable tagive possession
of an apartment p_tp&\u;‘ w!{ng“ =71\ /\Il\

Provided that where an allottee does not intend to withdraw from
the project, he shall be paid, by the promoter, interest for every
month of delay, till the handing over of the possession, at such rate
as may be prescribed.”

A builder buyer agreement dated 18.08.2010 was executed
between the parties. The possession clause is not mentioned in the
file and has been taken from another file of the same project i.e., 3

years from the date of execution of this agreement. Therefore, the
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possession was to be handed over by 18.08.2013. The relevant

clause is reproduced below:

“The developer will complete the construction of the said
complex within three (3) years from the date of execution of this
agreement. Further, the Allottee has ad full sale consideration
on signing of this agreement, the Developer further undertakes
to make payment of Rs. As per Annexure ‘A’ (Rupees.......) per
sq.ft of super area per month by way of committed return for the
period of construction, which the Allottee duly accepts. In the
event of a time overrun in completion of the said complex the
Developer shall continue to _pay to the Allottee the within
mentioned assured return J;nﬂfs H,w unit is offered by the
developer for possession: ¢ S
J;'

31. At the outset, it is relevant to. nt on the preset possession

clause of the agreemmﬁgre’i]{ the pﬂ%ﬁé&ﬁlﬂn has been subjected
to all kinds of terms\aﬁd‘?é&ﬂn?ﬂf th*is agreement, and the
complainants nulf E-EI g in delh’a{fl_iu;nder ‘ani provisions of this
agreement and ﬁg@ jliance }Uith aq pi’ﬁ‘h’iijﬂljﬁ; formalities and
documentation a& i}l;ﬂﬁﬁ!‘iﬁ&d by the pmimu}:en The drafting of this
clause and incorpo amonigf such cm;dtg;ms isnot only vague and

ijq éd’lﬁqjoﬁr’of the promoter and
against the allottees ﬂiatb;e?r?h'a-smg!‘“ default by him in fulfilling
formalities and dmu%en’%‘ﬁ %_‘ %gscriﬁed by the promoter
may make the pps§e$510mqaqsgtrgelevant for the purpose of
allottees and the. mmm&ﬁn{amkumé ‘period" for handing over

uncertain but so h

possession loses its meaning. The incorporation of such clause in
the buyer’s agreement by the promoter is just to evade the liability
towards timely delivery of subject unit and to deprive the allottees
of their right accruing after delay in possession. This is just to

comment as to how the builder has misused his dominant position
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and drafted such mischievous clause in the agreement and the

allottees is left with no option but to sign on the dotted lines.

Admissibility of delay possession charges at prescribed rate of
interest: The complainants are seeking delay possession charges.
However, proviso to section 18 provides that where an allottees
does not intend to withdraw from the project, he shall be paid, by
the promoter, interest for every month of delay, till the handing
over of possession, at such rate as,may be prescribed and it has

been prescribed under ruia ];E:ﬂrf &e rules. Rule 15 has been

Ve
reproduced as under: %J’ﬂ”“‘r“
¥ o) , :I .|r LA
Rule 15. Pre Eeréﬂ,‘ Prowsa to section 12,
section 1 8 /"" ggﬂon, (4 “«c{ da ;qbsemﬂn (7) of
section Ify e

(1) F i:ﬁ‘” furpase afprowsn to secrfan I,?,tsemon 18; and

su ssections (4), %’n ﬁf secno 19 e “interest at
presfng sha b&*{he Emre Bank of India

hr rgina ﬂstaffendfng ?‘;!HH 9%, :
%g%gw ha{ff::q case the State| Hank of India

it
maryaqqri Eq%k ﬂf“benﬁmg[wi (MCLR) is not in use, it

shall “ge rgp such”benchmark lending rates
which the ﬁa ;ﬁ@"{ndtﬂ may fix from time to time

for !endmg to" th&gﬂrfeml public.

The legislature m‘ﬁt& lSt{?Hﬂfl‘i}‘,th'? subnrdmate legislation under
the rule 15 of the rules ﬁas dt-termmed ‘the prescrlbed rate of

F

interest. ( A1 1< '.'

oo \J N\

Consequently, as per website of theIStatE Bank of India ie,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR)
as on date i.e,, 19.04.2023 is 10.70%. Accordingly, the prescribed
rate of interest will be marginal cost of lending rate +2% i.e.,
10.70%.

The definition of term ‘interest’ as defined under section 2(za) of

the Act provides that the rate of interest chargeable from the
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allottee by the promoter, in case of default, shall be equal to the rate
of interest which the promoter shall be liable to pay the allottee, in

case of default. The relevant section is reproduced below:

“(za) "interest" means the rates of interest payable by the

promaoter or the allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of
interest which the promoter shall be liable to pay the
allottee, in case of default;

(ii)  the interest payq{qi’%ﬁ) the promoter to the allottee

shall be from th "Jd;e promoter received the
amount or any ," till the date the amount or
part thereof an he‘rean is refunded, and the
interest p e EZ o the promoter shall be
from rgeq E;fﬂ ﬁf t,s in payment to the
pron;d ;{K{P

'\-._.-r ..-n-

On consideration ﬁgf dm:li'ﬁie’nts avaﬂab’[e on record and
submissions made ﬁy the complainants and the respondent, the
authority is sansﬁiedﬂlat,qhe I{espundenf isin cﬂntraventmn of the
provisions of the Myg‘ mgntbxécptgd l;\‘etm.reen the parties
on 18.08.2010, the \fs ﬂbﬁéﬁ?}s‘gbféct unit was to be

delivered within stipulatedtimei.e; 18:03.2013. However now, the
proposition befo ‘kthﬂ “allottees who are
getting{entitied ‘irfgsmgaﬁér ex‘plry of due date of
possession, can clalm rhutfwfhe ﬁssgéti} :eturn as well as delayed

possession charges?

To answer the above proposition, it is worthwhile to consider that
the assured return is payable to the allottees on account of a
provision in the addendum to the BBA. The assured return in this
case is payable from the date of making 100% of the total sale
consideration till completion of the building. The rate at which

assured return has been committed by the promoter is Rs. 71.50/-
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per sq. ft. of the super area per month which is more than
reasonable in the present circumstances. If we compare this
assured return with delayed possession charges payable under
proviso to section 18(1) of the Act, 2016, the assured return is
much better i.e., assured return in this case is payable a Rs.
71,500/- per month whereas the delayed possession charges are
payable approximately Rs. 35,666 /- per month. By way of assured

return, the promoter has assu.rqd tl;_te allottees that they would be

;Cﬁmpletion of construction of

.111
l-.Jdl"

entitled for this specific amqu': t
the said building. Accnrdmﬁz;
protected even aftep‘rjlé due iwssetssmn is over as the
assured returns are p?l);ﬂ leifmm@mﬁrsw*?eérs after the date of

completion of thd prcﬂect or tlll the date uf%iaid ‘unit/space is put

: eﬂmterest of the allottees is

on lease whtcheﬂemi earlier."l‘he purpose of dqlayed possession
charges after duefc @a%e u& pgssessfin jls Eéwed on payment of
assured return aft&%ug‘dée df p;msx ssfon as the same is to
safeguard the interest ufnt‘Ep ﬂlﬂ”tteés s their money is continued
to be used by thepromoter even aster the,promised due date and
in return, they ar&to%f%d?erfheﬂh&%ﬁured return or delayed
possession chargés thcheﬁ i :hlgher_ JA

Accordingly, the authority decides that in cases where assured
return is reasonable and comparable with the delayed possession
charges under section 18 and assured return is payable even after
due date of possession till from the date of completion of the
project, then the allottees shall be entitled to assured return or
delayed possession charges, whichever is higher without prejudice

to any other remedy including compensation. Hence, the authority
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directs the respondent/promoter to pay assured return from the
date the payment of assured return has not been paid till
completion of construction of building @Rs. 71.50/- per sq.ft. per
month and @ Rs. 65/- per sq. ft. per month of super area as
minimum guaranteed rent up to 3 years from the date of
completion of the said building or the said unit is put on lease

whichever is earlier and declines to order payment of any amount

on account of delayed pnssessmngharges as their interest has been
¢

protected by granting assu"ﬁ"}' t‘hs till the completion of the
ol

construction of the bmldmg&t i 1
'R

different rate from the’dﬁl‘e(gf»é;ingmilgtlﬁn of the said building or
the said unit is puto ﬁ;’laase whichever is E‘arrer.

F.Il Conveyance cleed
| = ;

With respect to tfi'c t{?&}ganfe tiened,g the prpv,;smn has been made
under clause 8 of ;beqfuy}erp a#rﬁmsgf fand the same is

reproduced for ready %ﬁ@;" . S g

reafter also upto 3 years at

8. Conveyance

Subject to the approval/no objection of the appropriate the Developer
shall sell the Said Unit to the Allottee by executing and registering
the Conveyance Deed and also do such other acts/deeds as may be ne
necessary for confirming upon the Allottee a marketable title to the Said
Unit free from all encumbrances. The Conveyance Deed shall be in the
farm and content as approved by the Developer’s legal advisor and shall
be in favour of the Allottee. Provided that the Conveyance Deed shall be
executed only upon receipt of full consideration amount of the said Unit.
Stamp Duty and Registration Charges and receipt of other dues as per
these presents,

Section 17 (1) of the Act deals with duties of promoter to get
the conveyance deed executed and the same is reproduced below:

“17. Transfer of title.-
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(1). The promoter shall execute a registered conveyance deed in favour of
the allottee along with the undivided proportionate title in the common
areas to the association of the allottees or the competent authority, as the
case may be, and hand over the physical possession of the plot, apartment
of building, as the case may be, to the allottees and the common areas to
the association of the allottees or the competent authority, as the case may
be, in a real estate project, and the other title documents pertaining
thereto within specified period as per sanctioned plans as provided under
the local laws:

Provided that, in the absence of any local law, conveyance deed in favour
of the allottee or the association of the allottees or the competent
authority, as the case may be, under this section shall be carried out by the
promoter within three months from date of issue of occupancy certificate.”

b B e

As occupation certificate ef the unit has not been obtained,

o U Vil .

accordingly conveyance deed cannot be executed without the unit

™ N T A, e
coming into ex15tenee fer which conclusive proof of having
F Wi W 1

obtained OC ﬁ'em the competent autherlry and filing of deed of

declaration by the Eremeter l:;efere reglstermg authority.

Directions ufth& ty l ,. i| L-

Hence, the autheﬁgﬂ"@ Qgﬁ pﬁssds f:hls erder and issue the

following directions u se;:n?pé? ef‘the Aet

i. The respen e ar ears of amount of
assured retu ﬁf sq ft. of the super
area per men’;l-rte the eemplament:e from th:edate the payment
of assured return| h‘as}net H:ye’en“praid e, September 2018 till the
date of completion of the building. After completion of the
construction of the building, the respondent/builder would be
liable to pay monthly assured returns @65 /- per sq. ft. of the
super area up to 3 years or till the unitis put on lease whichever

is earlier.
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ii. Therespondent is also directed to pay the outstanding accrued
assured return amount till date at the agreed rate within 90
days from the date of order after adjustment of outstanding
dues, if any, from the complainants and failing which that
amount would be payable with interest @8.70% p.a. till the
date of actual realization.

iii. The respondent shall execute the conveyance deed within the

3 months from the final offer o oanslsession along with OC upon
RNy
payment of requisite stamp duty as per norms of the state

42,
43,

Complaint stan ﬁlpﬂsd of.

File be consigne E q

Haryana Reaglﬂﬁaté Rbg‘ulatn:y‘ Aﬁxh’ﬁ‘mh} "Gurugram
Dated: 19.04.2022
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