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ORDER

The present complaint has been filed by the complainant/allottees under

section 31 of the Real Estate (Regulation and Development) Act, 2016 (in

short, the Act) read with rule 28 of the Haryana Real Estate (Regulation

and Development) Rules, 2017 (in short, the Rules) for violation of section

11(4)(a) of the Act wherein it is inter alia prescribed that the promoter
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shall be responsible for all obligations, responsibilities and functions

under the provisions of the Act

or the rules and regulations made there

under or to the allottees as per the agreement for sale executed inter se.
Project and unit related details

The particulars of the project, the details of sale consideration, the amount

paid by the complainant, date of proposed handing over the possession

and delay period, if any, have her;n;*dﬂtalled in the following tabular form:

-

S. No. Heads .pgg&”,:’ns ;;f Information

1. | Name and location cf Tffaildﬁifﬁ on One Phase- 1, Sector- 16, Village
project P y it Sirlﬁkhgra, Gurugram

2. | Nature of the:pt"ajg L FF JC;‘Jt‘l‘t‘m#.'“i‘t‘l,::ﬂ complex
Area of the ’i:gjby( '_"%;:.4423312 5,dcres

4. | DTCP License® |

05/6f2015 dated 06.08.2015

validuptol == | | | 105082020 < |
Licensee name | -~ 'Keshav Dﬁft;& 2 others.
5. | Allotment d’at” cL ; | [29a1.2017
D% § l[page no 18, nfcnmplamt]
6. | Unit no. VAAr T 5‘,’.{?1“5]’.’ flo6r, Block 3

no. 18 of the complaint)

y Super area_

5{}11 sq. ft.
Eage no. 18 of the complaint)

8. | Date of bui uted but date is not mentioned
agreement ~~, ;1 S
9. | Possessionclause | | ¢ L J! thghreh in ﬁle
10. | Due date of possession Cannot be ascertained
11. | Total sale consideration Rs. 41,25,000/-
(page no. 26 of complaint)
12. | Paid up amount Rs. 41,20,000/-

(As alleged by complainant on page no. 10

of complaint)

Page 2 of 24



HARERA

2 GURUGRAM

Complaint no. 1537 of 2022

i3,

Assured return clause

FF a

‘E‘S *v._“ :;
15- ”?}1-

{ completion
&sﬁﬁ'er area for up to three years from to
b 'buﬂdfng orthe said unit is put on lease

. whmhever is'earlier. You will be entitled

“{laccordance with lease document as may

| (page 18.6f complaint)

As per clause 2 of allotment letter

That the payment of your assured return
of Rs 150.26/- per sq. ft. per month on
super area will commence only on
receipt of 100% of basic sale
consideration by us from you, in terms of
the  payment  plan/schedule  of
payment as agreed/opted by you and will
and will be paid till the completion of the
construction of the said building. Post
construction of the said
Ty_ihimg, you will be paid committed
turn of Rs 131/- per sq. ft. per month on

completion of construction of the said

to receiveljease rent in respect of said unit
from. the rent commencement date in

be/ executed with prospective tenant. If
there i 15 an? rent-free period on account of
fit out or atherwme. then you will not be
rﬁgﬁﬂéd fnr rent during rent free period.

14.

Offer of pnssessmnﬂ*

S

_.Novoffered

15.

Dccupannmtg‘?ilf' cate

v wih 1| s

A RS AN

[_sper an,nexure R-2 of reply)

16.

Assured return amount
paid by the resp::-ntlbut tlll
30.09.2018

| Rs. 6,76,215/- (annexure R3

ofreply).

B. Facts of the complaint

8.

That the respondents approached the complainant for investment in

commercial unit in ‘Vatika One on One’ of approximately 500 sq. feet super

area and handed over to the complainant prospectus enticing him to invest

in the project in as much as assured monthly return and lease rental was

guaranteed.
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The respondent shared allotment letter to the complainant dated
29.11.2017 mentioning terms and conditions for booking commercial
space at One on One, Sector 16, Gurgaon. As per allotment letter, the
respondent agreed to pay Rs 150.26/- per sq. ft. per month of super area
as assured return to the complainant till date of completion of building. On
the basis of representations made by it the allottee submitted an
application form dated 13. 09.201?- with respundent company for booking
of a unit in the project in quesum

That as per clause 2 of. th ‘H‘din;ent letter dated 29.11.2017, the
respondent was hable tb an ks:j.ﬁ{] 26/ per sq.ft. of super area as
assured return to the cnmﬁlah}ang, tll[ date ‘of completion of building.
However, the pmm ter has falled tﬂ pa)‘f agreed assured return from
October 2018. Thg,respondeht has falled tu obtamed the OC in respect of
block 3 ofcommercial buildmg One an Dne Sectur 16, Gurgaon where the
booked unit is situated till dﬂte.- The .Enmpl_a'mants had already paid Rs
41,20,000/- out of total galé cﬁnsiﬂé’r&ﬁén’bf Rs 41,25,000/- as and when
demanded by respondent on.a. nnggly, basis.

That the compl:ﬁn@w h‘adg iny ed their hard-earned money in the
booking of the unit In the ptju}ectfn question on the basis of false promises
made by the respundent at\the hgne of buokmg in order to allure the
complainants. However, the respondent has failed to abide all the
obligations of him stated orally and under the buyer agreement duly
executed between both the present parties.

Therefore, the complainants are forced to file present complaint before the

authority under section 31 of Real Estate Regulation and Development Act,

Page 4 of 24



29.

HARERA

— ! GURUGRAM Complaint no. 1537 of 2022

2016 read with Rule 28 of Haryana Real Estate (Regulation and
Development) Rules, 2017 to seek redressal of the grievances against the
respondent.

Relief sought by the complainants:

The complainants have sought following relief(s):

i.  Direct the respondent to pay agreed assured return charges of Rs.
67,621/- per month along*'cﬂith interest at the prescribed rate to the
complainants accrued frm’q’tﬁg Q’mnth of October 2018 to the date of
offer of possession alqng?w&ﬁﬁé by respondent.

ii. Directthe respundent tnﬁscﬁcuté and register the conveyance deed of
the booked unit aftér cumplet:qn ofpending construction works and
receipt of uccupaﬁun cerufcate in respeet of same.

On the date of] haa‘i‘mg, the authority. explained to the respondent/

promoter about f:he cnntraventmns as a]leged to have been committed in

relation to section ‘Lﬂ&] fa] ufthe aet tu p;leéd guilty or not to plead guilty.

Reply by the respnnﬂent :GV

The respondent has, ;ontesteg tbe yomphlnt on the following grounds.

a. That the cﬂmp]alnant has*gﬁt no 10{:115 standi or cause of action to file
the complaint The complaintisbased on an erroneous interpretation
of the provisions of the Act aﬁ well as an incorrect understanding of the
terms and conditions of the BBA dated 20.07.2020, as shall be evident
from the submissions made in the following paras of the present reply.

b. That it is pertinent to mention that the present complaint is not
maintainable before the Authority as it is apparent from the prayers

sought in the complaint. The buyer’s agreement dated 20.07.2020 does
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not contain any assured return clauses further there has been no
addendum to the effect of assured returns. Further, the respondent has
also duly completed the construction, applied for occupation certificate
and received the same on 06.09.2021, thus the complaint ought to be
dismissed outrightly.

. That at the very outset it is submitted that the complaint is not
maintainable or tenable,m the eyes of law. The complainant has
£l % "’-;e? above captioned complaint before
the authority as the rel;eé‘ sein; : ____1med by him cannot be said to fall
within the realm fjuﬁsqmléu uf%he authunty It is humbly submitted
that upon thqf }Gﬁuer;g_uf tge’ E&nuing of Unregulated Deposit

Schemes Act, 2019, the assured rerurn eind ot any “committed returns”

misdirected themselves fﬂ;

on the deposit ge’hiemes hznre been banned.The respondents having not
taken reglstrapouﬁ'um SEBI Buard eannut run, operate, continue an
assured return ‘spheﬁ‘lﬁ, The. miplle&t!ens of enactment of BUDS Act
read with the Cempames Aet, Zﬂfﬁ and Companies (Acceptance of

Deposits) Rgles; 2014, ulted. in, making the assured
return/eemmﬁ’t ,é“l‘% %\llg‘ﬁehenﬁs as unregulated schemes

as being w1thu'1 the definition eP“tfe]Jesu

. As per section 3 ef the BUDS H’ct all unregulated deposit scheme has
been strictly banned and deposit takers such as builders, cannot,
directly or indirectly promote, operate, issue any advertisement
soliciting participation or enrolment in or accept deposit. Thus, section
3 of the BUDS Act, makes the assured return schemes, of the builders

and promoters, illegal and punishable under law. Further as per the
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SEBI Act, 1992, collective investment schemes as defined under section
11 AA can only be run and operated by a registered person. Hence, the
assured return schemes have become illegal by the operation of law and
the respondent cannot be made to run a scheme which has become
infructuous by law. It is also important to rely upon clause 35 of the BBA
dated 21.07.2011 which specifically caters to the situation where

certain provisions of theagreement become inoperable due to

application of law. Thus, ‘&x:‘ i) j’amt deserves to be dismissed at the

very outset, without wast}‘?lig‘ﬁﬁégﬂus time of this authority.

e. The cnmplamantsmave nubndJﬁﬁbefore the authority with clean hands.
The complaint ha_,gbeen ﬁlg_;d b}fl;hem ]‘ustmharass the respondent and
to gain the uq]gSt%”enrlchment Jt is pertln;ent to mention here that for
the fair ad]ucfwarflon of grﬂevanc& as: a]iegaﬂ by them require detailed
deliberation hy leadinéfthe eﬁdenceand CI'QSS examination. Thus, only
the civil court h I;r\%d(mtiod to, ggal with the cases required detailed
evidence for prnperﬁnﬂ ’Fair adjudtea‘uon

f. That the cump}mnants have cugne before the Authority with unclean
hands. The cuﬁlpth:pfﬁas%begn"hledwby the'complainants just to harass
the respondent and té gain unjust enrichment. The actual reason for
filing of the can"nﬁfai’ﬁt stems from the changed financial valuation of the
real estate sector, in the past few years and the allottee malicious
intention to earn some easy buck. The covid pandemic has given people
to think beyond the basic legal way and to attempt to gain financially at

the cost of others. The complainants have instituted the present false

and vexatious complaint against the respondent who has already
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fulfilled its obligation as defined under the buyer’s agreement dated
20.07.2020.

g That the complainants entered into an agreement ie, buyer’s
agreement dated 20.07.2020 with respondent owing to the name, good
will and reputation of the respondent. According to the terms of the
buyer's agreement dated 20.07.2020, the construction of unit was
completed and the OC fm: the PID]ECt has already been received on
06.09.2021. g‘**f.,-r 4

g. The present c:ump]am;.ﬁiék%ﬁu filed on the basis of incorrect
understanding of ﬂlg@b}icﬁranclx%sansnf enactment of the RERA, Act
2016. The Ieglslﬁ@r&m its great wisdom, understanding the catalytic
role played by Eé real estate sect.or in fuiﬁl Hng the needs and demands
for housing a?dqii’afrastructure in the cauntry, and the absence of a
regulatory bndy to p:rnvlde pmfessmmlfam and standardization to the
said sector and tn,@gglresﬁall the mry;éms of both buyers and promoters
in the real estate sector, fnaﬁﬂg-aﬂ notified the RERA Act, 2016 aiming
to gain a health,y d orde 1.P.rth of I:he.mdustr}r' The Act has been
enacted to balq%_ l';egﬂt E‘sts f'conmmer*and promoter by imposing
certain respun,sfbllitieiﬂ l:mlﬂ:u::ﬂ;h"'l’hil55r while séctions 11 to section 18 of
the RERA Act, 2[}16 descnbes and prescrihﬂs the function and duties of
the promoter/developer, section 19 provides the rights and duties of
allottee. Hence, the RERA Act, 2016 was never intended to be biased
legislation preferring the allottee, rather the intent was to ensure that
both the allottee and the developer be kept at par and either of the party

should not be made to suffer due to act or omission of part of the other.
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h. That it is brought to the knowledge of the Authority that the
complainants are guilty of placing untrue facts and is attempting to hide
the true colour of the intention of the complainants. That before buying
the property from the erstwhile allottees, the complainants were aware
of the status of the project and the fact that the commercial unit was only
intended for lease and never for physical possession.

i. That the complainant is. attempting to seek an advantage of the
slowdown in the real Estai:e;‘&fm‘n, and it is apparent from the facts of
the present case that the. maﬁt’pﬁrpﬂse of the present complaint is to
harass the respﬂnﬂents @;ﬂéﬂgleng and igniting frivolous issues with
ulterior motives fb presgyanJgae re?pundents Thus, the present
complaint is mﬁtﬁbut any basls and no cause-of action has arisen till date
in favour ufhiln and agamsr the respnndents and hence, the complaint
deserves to be di&‘m},sseﬂ _

Copies of all the rhlevaﬁtldutuments have been filed and placed on the

record. Their authent‘hﬁ' fsﬂmﬁ: 1n@sput’e Hence, the complaint can be

e

decided on the basis.of ﬂlese undisputad ducuments and submission made

'S B Bd B
by the parties. Ta AN ]

Jurisdiction of the_anthnrity

. The respondent has raised preﬁmmary nh]ectmn regarding jurisdiction of

authority to entertain the present complaint. The authority observes that
it has territorial as well as subject matter jurisdiction to adjudicate the
present complaint for the reasons given below.

E. I Territorial jurisdiction
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32. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town
and Country Planning Department, Haryana the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for all
purpose with offices situated in Gurugram. In the present case, the project
in question is situated within the planning area of Gurugram District,
Therefore, this authority has complete territorial jurisdiction to deal with
the present complaint. P B\
E. Il Subject-matter jurisdf

33. Section 11(4)(a) of the g;;t#?%f i.l'i:nvides that the promoter shall be

'| .
responsible to the a @{}s e e‘éy@nxfnr sale. Section 11(4)(a) is
reproduced as he iy {,, ‘11

Section 1 Ifﬂ(ﬂ { :

Be res,uand!’ rall ¢ b.’dan 5, ?espnns:bﬁrﬂe! and functions
under the provisionslof this Act or the rules. F'f“’-f regulations
made there Er r to th a@tt S Erfﬂu} agreement for
sale, or to the i m'?pntgs. may be, till the
conveyance of g«u parti g,,plﬂt,g m'fvﬁuf?dings. as the case
may be, to the allotteés mgfhar mmon'G aréas to the association
of allottees or the r:amj‘)em ity, as the case may be;

 builder buyer’s

The provisi as. hi
agreement, E E ted-. .‘ . Accordingly,

the pramater is resgans:b!e fnr all nb!fgunnnsfrespnnmbn'mes
and funmﬂps {ud‘ n_gpaymenmf ussured reutums as provided
in Builder Bilyer's Agreement.

Section 34-Functions of the Authority:

- | ¥
e L
# |

rtmer

34(f) of the Act provides to ensure compliance of the obligations
cast upon the promaters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

34. So, in view of the provisions of the Act of 2016 quoted above, the

authority has complete jurisdiction to decide the complaint regarding
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non-compliance of obligations by the promoter leaving aside
compensation which is to be decided by the adjudicating officer if
pursued by the complainant at a later stage.

Findings on the relief sought by the complainants:

The common issues with regard to delayed possession charges, assured

return and litigation charges are involved in both the cases.

F.I Assured return n L h®

The complainant has snugﬁt &?@eﬁ returns on monthly basis as per
clause 2 of the allotment- Ietgcertézut;ie rate of Rs. 150.26/- per sq.ft. of
super area per mopt];:, tﬂi tﬁ‘éytﬂﬁtph?tl(}n of construction of the said
building. It was a}sq eed asaper chluse Z@fthﬁ allotment letter that the
developer will péy’tmthe buyer Rs: 131] pér sqﬁ super area of the said
commercial umt‘fagfﬂmmittét} rﬁtum for-upto three years from the date
of completion oﬂ cmisrmctlun puf the sa;ﬁ building or till the said
commercial unit is putﬂnifeas;e wh,ichev&ri&earller It is pleaded that the
respondent has not cu‘mphed vﬁth l'he terms and conditions of the
agreement. Thuugh for some I:ime, the amount of assured returns was
paid but later nn,t}ne respﬂndlent r@fusea to paythe same by taking a plea
of the Banning of Unregulated Beposr.t Schemes Act, 2019 (herein after
referred to as the Act of 2019] But that Act does not create a bar for
payment of assured returns even after coming into operation and the
payments made in this regard are protected as per section 2(4)(iii) of the
above-mentioned Act. However, the plea of respondent is otherwise and

who took a stand that though it paid the amount of assured returns upto
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the year 2018 but did not pay the same amount after coming into force of
the Act of 2019 as it was declared illegal.

The Act of 2016 defines “agreement for sale” means an agreement
entered into between the promoter and the allottee [Section 2(c)]. An
agreement for sale is defined as an arrangement entered between the
promoter and allottee with freewill and consent of both the parties. An
agreement defines the rlghts and-iabilities of both the parties i.e,,

promoter and the allnneecaj_%,%Jmﬂrks the start of new contractual
relationship between ﬂ;em’ﬂf;ﬁ%ltﬁactua! relationship gives rise to
future agreements z}n'dtfr'ansacﬁunrbetween them. The different kinds of
payment plans wege J‘n vugne and legal’ W1th1n the meaning of the
agreement for sale* One of the mtegral par-t of this agreement is the
transaction of assurecl return mter-se parties. The "agreement for sale”

after coming into forﬁe ﬂf thls _Act (ie., Act of 2016) shall be in the
prescribed form as‘g&? rﬁleﬁ;bqt gﬂwﬁapoj /2016 does not rewrite the
“agreement” entered b;h::eeﬁ p‘romutar‘and allottee prior to coming into
force of the Actyastheld by the JHon'ble Bombay High Court in case
Neelkamal Rea!&r#ﬁburﬁ%ﬁwﬁvmz Limited and Anr. v/s Union of
India & Ors., [ert Petitiun Nn. '?.?37 of 2017) decided on 06.12.2017.

Since the agreement deﬁnes the Euyer -promoter relationship therefore,
it can be said that the agreement for assured returns between the
promoter and allottee arises out of the same relationship. Therefore, it
can be said that the real estate regulatory authority has complete
jurisdiction to deal with assured return cases as the contractual

relationship arise out of agreement for sale only and between the same
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parties as per the provisions of section 11(4)(a) of the Act of 2016 which
provides that the promoter would be responsible for all the obligations
under the Act as per the agreement for sale till the execution of
conveyance deed of the unit in favour of the allottees. Now, three issues

arise for consideration as to:

i. ~ Whether authority is within the jurisdiction to vary its earlier
stand regarding assured returns due to changed facts and
L:H-"
circumstances. ; s
ii. ~Whether the author )t}r Tgpp{hpéfent to allow assured returns
fF AT ER
to the allottees mpr-e BzEFEA case.i, after the Act of 2016 came
into uperatmn, L'}' / /NSty '.

iii. Whether the ﬁ(’tffzmgrpar; p?ymentnfjlssured returns to
the allnttee%in e- R.ERA cases: '

While taking up tﬁe éa,sas of Brhhnfaet & Anr. Vs. M/s Landmark
Apartments Pvt. I.fﬂ. T%mgfaint no ,{ﬁi of 2018), and Sh. Bharam
Singh & Anr. Vs. Venetafn IIDF ijects LLP” (complaint no 175 of
2018) decided n:l 0?;.08 &015 ;md;Z? 1,1 2018 respectively, it was held
by the authority fhat lthas nn ]urisdlct;nn to deal with cases of assured
returns. ‘I'hnugH 11'1;7 thoset anés the msue uf' assured returns was
involved to be paid by the builder to an allottee but at that time, neither
the full facts were brought before the authority nor it was argued on
behalf of the allottees that on the basis of contractual obligations, the
builder is obligated to pay that amount. However, there is no bar to take
a different view from the earlier one if new facts and law have been

brought before an adjudicating authority or the court. There is a
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doctrine of “prospective overruling” and which provides that the law
declared by the court applies to the cases arising in future only and its
applicability to the cases which have attained finality is saved because
the repeal would otherwise work hardship to those who had trusted to
its existence. A reference in this regard can be made to the case of
Sarwan Kumar & Anr Vs. Madan Lal Aggarwal Appeal (civil) 1058 of
2003 decided on 06.02. 20ﬂ3r@1§1 wherem the hon'ble apex court
observed as mentioned ah&f__' M&ﬁﬁw the plea raised with regard to
maintainability of the c%ﬁmgme face of earlier orders of the
authority in not ten}b%;;;f&eﬁ Dﬂt? gan take a different view from

bgsrs gf Newr facts and law and the

prnnnuncements made by the apex courtiof-the land. It is now well

the earlier one ‘on

settled prepnsm%y&,oélaw that when.paymenr'uf@ssured returns is part

and parcel of bui d'&# ri}r;fr S gree nﬁ[rj:fayhe there is a clause in that

document or by wﬁy"&f %’&degdl.{m [meﬁmdndum of understanding or
i S

terms and {:ondltmnslﬁfdgw;a dnit), then the builder is liable
to pay that amo eed. can’t.take a plea that it is not
liable to pay the ;qu aigfg}re:é‘m Mnf‘bnver an agreement for
sale defines the builcter-buygr :elﬂtmnshifp ‘So/lit can be said that the
agreement for assurecf returr';s\ b'ét[.véén the promoter and allottee
arises out of the same relationship and is marked by the original
agreement for sale. Therefore, it can be said that the authority has
complete jurisdiction with respect to assured return cases as the
contractual relationship arises out of the agreement for sale only and

between the same contracting parties to agreement for sale. In the case
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in hand, the issue of assured returns is on the basis of contractual
obligations arising between the parties. Then in case of Pioneer Urban
Land and Infrastructure Limited & Anr. v/s Union of India & Ors.
(Writ Petition (Civil) No. 43 of 2019) decided on 09.08.2019, it was
observed by the Hon'ble Apex Court of the land that “...allottees who had
entered into “assured return/committed returns’ agreements with
these developers, whereby, upun paj,rment of a substantial portion of the
total sale consideration upﬁ’mimthe time of execution of agreement,
the developer undertook mﬁaﬁ'faqtertam amount to allottees on a
monthly basis from }h,e date ﬂt;,e.ﬁac%ﬁﬂn of agreement till the date of
handing over of p@)&@sﬁm{u thé;;gﬂlof’tees" It was further held that
‘amounts raised b}&dé‘velnpers undﬂr assured return schemes had the
“commercial efd:e‘zl pf a buﬁ'ruwmg whidh became clear from the
developer’s annu*@l rrei}lrns lh w&uch the amﬂunt raised was shown as
“commitment charge?fuﬁderthehead 'ﬂnannial costs”. As a result, such
allottees were held to" bé “financial ‘ereditors” within the meaning of
section 5(7) of the nge"mclud%ng.gts treatment in books of accounts of
the promoter anﬁf@‘_j_&' the. &;'EDSES nf.mcum& tax. Then, in the latest
pronouncement 61 Fhls aspect in case juypee Kensington Boulevard
Apartments We!]" are Associdtion and Ors. vs. NBCC (India) Ltd. and
Ors. (24.03.2021-SC): MANU/ SC/0206 /2021, the same view was
followed as taken earlier in the case of Pioneer Urban Land
Infrastructure Ld & Anr. with regard to the allottees of assured returns
to be financial creditors within the meaning of section 5(7) of the Code.

Then after coming into force the Act of 2016 w.e.f 01.05.2017, the
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builder is obligated to register the project with the authority being an
ongoing project as per proviso to section 3(1) of the Act of 2017 read
with rule 2(o) of the Rules, 2017. The Act of 2016 has no provision for
re-writing of contractual obligations between the parties as held by the
Hon'ble Bombay High Court in case Neelkamal Realtors Suburban
Private Limited and Anr. v/s Union of India & Ors., (supra) as quoted

earlier. So, the respondents/builders can’t take a plea that there was no

contractual obligation to fja%v th F';;aj‘nbunt of assured returns to the
LB

allottee after the Act szgﬂlﬁmgﬁth?rce or that a new agreement is
being executed w1t!}rr’?'§a?ﬁ*t;ialhﬁ-,fact. W‘hen there is an obligation of
the promoter agaiﬁgﬁ:’;}n’g‘lfﬁg&e;ﬁ;ﬁafmgmpunt of assured returns,
then he can't wﬁgﬁig‘;out Frflm that.situation by taking a plea of the
enforcement of ﬁc{:"nt' 20%6:'31}'[}3 Act 2019 orany other law.

It is pleaded on ﬁgkafﬁuffresbondentjbullder that after the Banning of
Unregulated Depﬂgif@ﬁéh]é A&t n:t?,!ﬁb‘“;:*éme into force, there is bar
for payment of assurgﬂtrﬁﬁm;:{;n"a’lrnﬁee But again, the plea taken
in this regard is devoid of meqtdé;qngnzm}uf the above mentioned
Act defines the wﬁ? cj‘é : s&il' I a%ﬁm%ﬁgit,&f%mney received by way of
an advance or loai or ir ary other form, by any deposit taker with a
promise to return w};efhizr &ﬁér a sp'éb:ﬁed p'e.rf'ad or otherwise, either in
cash or in kind or in the form of a specified service, with or without any
benefit in the form of interest, bonus, profit or in any other form, but does
not include

I. an amount received in the course of, or for the purpose of,
business and bearing a genuine connection to such
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business including—

ii. advance received in connection with consideration of an
immovable property under an agreement or arrangement
subject to the condition that such advance is adjusted
against such immovable property as specified in terms of
the agreement or arrangement.

40. A perusal of the above-mentioned definition of the term ‘deposit’ shows

41.

that it has been given the sam& meantng as assigned to it under the
Companies Act, 2013 and ?ﬂrgf-: provides under section 2(31)
includes any receipt b;-.r way%}' EPO%T‘EI‘ loan or in any other form by a
company but does ;f&fffr;;ludr ! '--:'-‘fiafegones of amount as may be
prescribed in consﬁl’myrun wﬁ%ﬂtheﬁeseﬁ?e Ba!\k of India. Similarly rule
2(c) of the Cnm;@ﬂ?ﬂé [Acceg;ance @fDTepUSJts] Buies 2014 defines the
meaning of depl‘gslt ‘{vhlqh 1hcludes angyIr fgcei'pt of money by way of

deposit or loan m‘a‘;n aﬁy qther form by a r;nmpany but does not include.

i as a advanr:e, a&a&yﬁmd’, _ﬁal‘ _ggaﬂy m‘bnner whatsoever,
received in cannecag}ft Wm‘l aegﬁt@ﬂﬁﬁggﬁ for an immovable
property

ii. as an advanceyrecei m:d qx allowed by any sectoral
regulator orin cnr %n t%ftl@%fﬁf%ﬂgf Cpntra! or State

Government;

So, keeping in wgw.:ﬁlje ?qu?_;ﬁ]?_lfl?n}i hr:tj.viéiuns of the Act of 2019
and the Companies Act 2013, it is to be seen as to whether an allottee is
entitled to assured returns in a case where he has deposited substantial
amount of sale consideration against the allotment of a unit with the
builder at the time of booking or immediately thereafter and as agreed

upon between them.
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The Government of India enacted the Banning of Unregulated Deposit
Schemes Act, 2019 to provide for a comprehensive mechanism to ban
the unregulated deposit schemes, other than deposits taken in the
ordinary course of business and to protect the interest of depositors and
for matters connected therewith or incidental thereto as defined in
section 2 (4) of the BUDS Act 2019 mentioned above.

It is evident from the perLLsa; qf 5ecnon 2(4)()(ii) of the above-

wf'

mentioned Act that the-?-‘aj " received in connection with

consideration of an lmmﬁblﬁ*ﬁfﬂperty under an agreement or
arrangement sub]ecbtu t]isé cﬁn{‘ll\uun ’Eha[' such advances are adjusted
against such tmmwaﬁiepmngrty asﬁpedﬁeﬂ in terms of the agreement
or arrangement ﬂuh t fall within the term nfdepaslt which have been
banned by the A&tv;,g’ g Y | k)=

Moreover, the dévéfa gr# a&fu %n&nd'by fn{pm!ssnry estoppel. As per
this doctrine, the %S‘ngﬁiiﬁﬂﬁtﬁﬁmhaﬁ made a promise and the
promisee has acted on gﬁthtered his position, then the
person/promisot.is bound tqﬁ-cqmg_ly_nw;thnhls or her promise. When the
builders failed téﬁ%ﬂgﬁ"ﬁ:&ﬁ"‘@ﬁﬁﬂ@&gﬂ a.number of cases were
filed by the credl,turs at differentfnrmns such as Nikhil Mehta, Pioneer
Urban Land and Iﬂ)"rastructure ‘which ultimately led the central
government to enact the Banning of Unregulated Deposit Scheme Act,
2019 on 31.07.2019 in pursuant to the Banning of Unregulated Deposit
Scheme Ordinance, 2018. However, the moot question to be decided is
as to whether the schemes floated earlier by the builders and promising

as assured returns on the basis of allotment of units are covered by the
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abovementioned Act or not. A similar issue for consideration arose
before Hon'ble RERA Panchkula in case Baldev Gautam VS Rise
Projects Private Limited (RERA-PKL-2068-2019) where in it was held
on 11.03.2020 that a builder is liable to pay monthly assured returns to
the complainants till possession of respective apartments stands
handed over and there is no illegality in this regard.

The definition of term *depusn,:‘ asigiven in the BUDS Act 2019, has the
same meaning as asmgned"fﬁ Wl&%f‘the Companies Act 2013, as per

section 2(4)(iv)(i) ie, eafpjaﬁ &i&i sub-clause (iv). In pursuant to
,rw

| Q:ﬁ’-sectmn 73 and 76 read with

powers conferred by, E:gﬁs% 1 of se
‘;":‘etggthe {;umpames Act 2013, the Rules

sub-section 1 and iz_‘}“gectld"“'_
with regard to aaﬁg nce of depos,h:s hy thE eﬂmpames were framed in
the year 2014 i@ e satpe #;arﬂe }nm fﬂtcb on 01.04.2014. The

\\35 I)eén g‘?ven under section 2 (c) of the above-
mentioned Rules ah;laq:;p%: c‘!ause Xil, E‘ﬁ] aauadvance accounted for in
any manner whaﬁueW&_ﬁ%ﬁopnﬁctmn with consideration for

T e i
an immovable pro e%:nent or arrangement, provided
such advance is Egﬁi@gt jlﬁ’?ﬁpeﬁ:y in accordance with the
terms of agreemeﬁt niarqaﬁ;gem&n‘bsﬁa;ll ,nﬂll’be a deposit. Though there

[< /
is proviso to this prﬂv’i{smn as well as o the amounts received under

definition of deposit

heading ‘a’ and ‘d’ and the amount becoming refundable with or without
interest due to the reasons that the company accepting the money does
not have necessary permission or approval whenever required to deal
in the goods or properties or services for which the money is taken, then

the amount received shall be deemed to be a deposit under these rules
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however, the same are not applicable in the case in hand. Though it is
contended that there is no necessary permission or approval to take the
sale consideration as advance and would be considered as deposit as per
sub-clause 2(xv)(b) but the plea advanced in this regard is devoid of
merit. First of all, there is exclusion clause to section 2 (xiv)(b) which
provides that unless specifically excluded under this clause. Earlier, the
deposits received by the cqguﬁp}g%or the builders as advance were

_‘,__‘“Qg?;’s.zme, it was provided that the
fins ":r;-‘
WOL be deposit unless specifically

] AYNG

considered as deposits huf‘?’v

excluded under this*,eléé;;;&é \ ref rié’mthls regard may be given to
clause 2 of the Fﬁ%ﬁeﬁu&af%uﬁtﬁd Deposit Schemes framed
~ A

: b
money received as such_wie

under section 2 [43’} the A'ct%i"Z_ﬂi-':'i\whi*&hﬁ:fhvides as under:-

r r. ‘-, - 2
(2) The following haﬂfﬁfi’%\ﬁq tr L teh.qs &?&b{!ﬂtﬁd Deposit
Schemes under

his Actnamely:- [/ 5 )
(a) deposits %%%u?ﬁed[ un! sé‘heﬁ;iggr an arrangement

registered With nmgﬂfaéjw’ ‘éd_frfn‘ India constituted or
establishe astatuteydnd

(b) any other mjﬁsm&% ﬁ-;"ﬂ;r:ﬁed by the Central

Government under thisdAet™

HARERA
The money was taken by the builder as deposit in advance against

allotment of imrﬁuv;faﬁleg bqﬁpe?tﬁ:-ﬁﬁﬁ its ppﬁse’ésinn was to be offered

within a certain period. However, in view of taking sale consideration by
way of advance, the builder promised certain amount by way of assured
returns for a certain period. So, on his failure to fulfil that commitment,
the allottee has a right to approach the authority for redressal of his

grievances by way of filing a complaint.
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It is not disputed that the respondent is a real estate developer, and it
had not obtained registration under the Act of 2016 for the project in
question. However, the project in which the advance has been received
by the developer from the allottees is an ongoing project as per section
3(1) of the Act of 2016 and, the same would fall within the jurisdiction
of the authority for giving the desired relief to the complainants besides
initiating penal prﬂceedmgs Sp; Lﬁ_q amount paid by the complainants to
é'g’pted by the later from the former
§ Yﬁ@ﬁ t_::ansferred to the allottee later

the builder is a regulated

against the immovable pr p

AR

,g/ .«g &.1_ \‘ r Y

?
On consideration xagital:ﬁe on record and submissions
made by the parflé the assured return ﬂf?s 150.26/- per square feet
per month is to Iie_;pald till thE ca;nst1ructmn ufthe said commercial unit
is complete. The gespandéntklasnhtamed ﬂw occupation certificate on
06.09.2021. Accuré{g}y‘the promoter is ll‘ahle to pay assured return of

i

the unpaid period i.e. Wﬁﬁ;&;tﬂt&pmmber 2021 at the rate of

Rs. 150.26/-per s uger grea.

Keeping in view H %?E% lghe ﬁubtdined on 06.09.2021, the
promoter is liable to a}wagsur‘e,d ret:llrn @150 26/- per sq. feet. of the
super area till Sep”temie!r 2b21, 7 MM

The counsel for the respondents submitted that assured return has been
paid uptil September 2018, the assured return thereafter be paid as
ordered above,

It is further provided under clause 2 of the allotment letter that
developer would also pay to the buyer Rs. 130/- per sq.ft. per month of
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super area of the allotted unit as committed return upto three years
from the date of completion of the construction of the said building or
the said unit is put on lease whichever is earlier. The buyer would start
receiving lease rental in respect of the said unit in accordance with lease
document as may be executed with prospective tenant. If there is any
rent-free period on account of fit out or otherwise, then the buyer shall
not be entitled for rent duriugm_l’etsame So, in view of that agreement

between the parties, the déﬁél' e éi”e also under an obligation to pay

Wﬂj per sq.ft. per month for 3 years
from the date nfcnmﬁpiﬂl:ib”h uﬂémmnstructmn of building or the unit is

e LY
=3 b

put on lease whlcb‘é,g}'i'ﬁ ealier. o* N0\

e s g A T-F ':
F. Il Conveyanc : deéd 1 °" .

- - "1 | 2 |

Section 17 (1) hf:;(ife ,A%t ea!s \aht]'“ dl}f:x__n’f promoter to get the

conveyance deed &‘1‘2&1‘1 jiws {_g”prrnduced below:

“17. Transfer of titl WV
(1). The promoter shaH r.evf&' conveyance deed in

favour of the m'f ugﬂqg' prqgortmnate title
in the cammon i a%ﬂﬂ C ,t}jhe wallottees or the
competent authﬂﬁ ﬁrﬂ! hand over the physical

possession of rh%;f!ﬂt Iparm}epr of ﬁﬁﬂc{mg, ds the case may be, to
the allottees and th ;o mon_areas’ to'the assatiation of the
allottees or the competent authority, as the case may be, in a real
estate project, and the other title documents pertaining thereto
within specified period as per sanctioned plans as provided under
the local laws:

Provided that, in the absence of any local law, conveyance deed in
favour of the allottee or the association of the allottees or the
competent authority, as the case may be, under this section shall be
carried out by the promoter within three months from date of issue
of occupancy certificate.”

h-
£
<
“.

to the allottee cummltted r
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As per Section 17(1) of Act, the promoter is under obligation to execute
a registered conveyance deed in favour of the allottee along with the
undivided proportionate title in the common areas to the association of
the allottees or the competent Authority, as the case may be. It has come
on record that the occupation certificate of the tower in which the unit
of the complainant is situation has been obtained from competent
Authority on 06.09.2021 andl;h}_lrsi;n view of Section 17(1) of Act and
the fact that the already-: pﬁi’ﬁ’dﬂ’[ﬁmst complete amount towards
consideration of allotted };ﬁﬁm;ﬁq
conveyance deed}szye c@e@q in rl‘a:'{myﬁ\uf tomplamant within 30 days
from date of this urde‘r U=t/

spondent is directed to executed

Directions of tth’élﬂrlty : :_ 7 ﬁrﬁ }._ |

Hence, the authérﬁ!%]erehy passes {hls arder and issues the following

directions under secﬁuﬁ 3? ef the .Ar:t ta ‘ensure compliance of

obligations cast up\i:u’iL t]]%‘p{_ﬂlﬂuier-é; per”the function entrusted to the

authority under secno%;/

i. The respnnda;}t du;ect thggrrears of amount of assured
E& éﬁll Sﬁ”ptember 2021 as per

clause 2 of the all tment letter Eurther, athe]e respondent/ builder

;t,.

7
would also be\habfe to pay monthﬁy assured returns at agreed rate

return amuuﬁf

of the super area up to 3 years or till the unit is put on lease
whichever is earlier.

il. The respondent is also directed to pay the outstanding accrued
assured return amount till date at the agreed rate within 90 days

from the date of order after adjustment of outstanding dues, if any,
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from the complainant(s) and failing which that amount would be
payable with interest @B.70% p.a. till the date of actual realization.
iii. Therespondentis directed to executed conveyance deed/sale deed
in favour of complainant within 30 days from date of this order.
iv. The respondent shall not charge anything from the complainant(s)
which is not the part of the agreement of sale.

55. Complaints stand disposed of:-*. LF‘%

'\1-\.

56. Files be consigned to regis Mgﬁi

/

Sanjeey KumarArora 1:% "I Ashok
Member v M

(
Haryana Real Estat i ory A Gurugram

.J-k

HARERA
GURUGRAM
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