HARERA
& CURUGRAM Complaint no. 461, 462 of 2022 uthersJ

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Order pronounced on: 09.05.2023
Name of the Builder Vatika Limited _|
Project Name Vatika City INX City Centre o
1. [ CR/461/2022 Kamal Narula V/s Vatika Limited & Mr. Gaurav Rawat
. Anr., Mr. Venket Rao
2. CR/462/2022 ‘Jlshal Nalglllz V/s Vatika Limited & Mr. Gaurav Rawat
anr Mr. Venket Rao
::':f_f; S
1._.-- - I1 -'-. Ty IH;
Sh. Ashok Sangwan Y/ AL\ Member
Sh. Sanjeev Kumar Mbpa T A, Member
“;A 1 GRBER

This order shall dlspuse afhﬁth the mmpléu:tts ntled as above filed before
this authority in form CBﬂ*‘ﬂnder sectwn 31 of the Real Estate (Regulation
and Development) Act 2016 fhéreinafter referred as “the Act”) read with
rule 28 of the Haryana Real Estate {Regulatiun and Development) Rules,
2017 (hereinafter referredas, “therules”) for violation of section 11(4)(a)
of the Act wherein it is-inter alia-prescribed that the promoter shall be
responsible for all its obligations, responsibilities and functions to the
allottees as per the agreement for sale executed inter se between parties.
The core issues emanating from them are similar in nature and the
complainant(s) in the above referred matters are allottees of the project,

namely, Vatika One on One (commercial complex) being developed by the
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same respondent/promoter i.e,, Vatika Ltd. The terms and conditions of

the application form fulcrum of the issue involved in both the cases

pertains to failure on the part of the promoter to deliver timely

possession of the units in question, seeking award of delayed possession

charges, assured return, execution of buyer’s agreement and the

execution of the conveyance deeds.

3. The details of the camplamts, ttrdpn‘o date of application, assured return

clause, assured return rate, t ota

ﬁonslderatmn amount paid up, and

relief sought are given in ,the%ﬁ?é‘bé ows
/.ﬁﬁ "':‘é#_',"_v\:r‘j #

.-r'

Project: Vatika One on O

Clause 2 of Application fi

Assured return paid @123 %ﬂf till camn}etmﬂ nf Ehﬂ bu

ﬁé&gﬁ)r lﬁi‘ﬁuru‘ﬁ'm. IﬁL 1;22012

1lamg |

1 2 3 m l l [ S'I N :i " 7
v IR I,
Sr. | Complaint Unitno. & t | Dateof f isslemnsidnﬂﬂnn[ Relief sought
no | no./title/reply |area R h]‘ R | Aﬁpll "'mi_
status admeamﬁng\.:- P Jimnuntpald
AT GV
L e
1. cn;msuzu?z P743 | g 10.07.2018 |28.05.2018 'is& _— Assured return
Kamal Narula | admeasurin Annexure, |(Page 367 | ¢ 000
/s Sﬂﬂsq.rg 4 a a4 uf- A BN Conveyance deed
Vatika Limited o~ 1 <1f rtjiglai t ﬂnmph.int , | 46, Zﬂ.ﬂ(}ﬂ;‘ Execute BBA
& Anr, [ ey | o L MIN/S]
2. | CR/462/2022 | P-745 S 100072018 05.2018 | TSC: | Assured return
Vishal Narula admeasurin, [Annexure |(Page 38 46,20,000/-
V/s 500 sq.ft. ’ C3, page 46 ufg AP: Conveyance deed
Vatika Limited of complaint) [complaint) | 46,20,000/- Execute BBA
& Anr.

l

Note: In the table referred above certain abbreviations have been used. They are elaborated as follows:

Abbreviation Full form
TSC Total Sale consideration
| AP Amount paid by the allottee(s)
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4, The aforesaid complaints were filed by the complainants against the
promoter on account of violation of the application form executed
between the parties inter se in respect of said unit for not handing over
the possession by the due date, seeking award of delayed possession
charges, assured return and the execution of the conveyance deeds.

5. It has been decided to treat the said complaints as an application for non-
compliance of statutory ubhgatihns on the part of the promoter
/respondent in terms of seg;ti\%’"ﬁd{ﬂ of the Act which mandates the
authority to ensure cqmp‘[:guq‘é of the obligations cast upon the
promoters, the allnttée{s] an&%ﬁe-regl es;at& agents under the Act, the
rules and the reglﬂat;hus madEThereunder

6. The facts of all the- mmplamts filed by the complainant(s)/allottee(s)are
also similar. Out ﬂf‘t‘h& above mennuued{ase the particulars of lead case
CR 461/2022 mfédﬁs‘r(amuriwdrum vs. M/s Vatika Limited & Anr. are
being taken into cunstdéraﬁnﬂ falrf dutermmmg the rights of the
allottee(s) qua delay anse&men Eharges assured return, execution of
conveyance deeds, ©

A. Projectand unitﬂ%el%téd &e&ﬁ’i

7. The particulars uf{;he..p;-u]ecy:',t__:hg;iatai]snfisa!ecnnsideraﬁon,theamuunt
paid by the cuﬁpiainaﬁt{s.},. date of proposed handing over the
possession, delay period, if any, have been detailed in the following
tabular form:

CR 461/2022 titled as Kamal Narula Vs. M/s Vatika Limited & Anr

lE. No. Heads Information _—lj
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Name and location of the
project

“One on One”, Sector-16, Gurugram,
Haryana.

Nature of the project Commercial complex

Area of the project 12.13 acres

DTCP License 05 of 2015 dated 06.08.2015
valid upto 05.08.2020

Licensee name Keshav Dutt & others

registered

RERA registered/ not —t
1 lupto-19.09.2022

237 0f 2017 dated 20.09. 2017 valid |

Allotment letter

072018 (Annexure
yage 49 of complaint)

1B (Page 36 of complaint)

GURUG

'&asurmg 500 sq.ft.

bﬂer shall remit an assured |
“month réturn of an amount of Rs.

4E90 .26/~ per:sq.ft. payable from the
ate, w eni.the payment is received

; eamutually agreed payment
| ntigned hereini.e,, ......... Till
Ifdiﬂg is ready for fit ﬂut.'i Itis
fat the project is in advance

" of construction and the
eveinper based on its present plans

if.t s and subject to all just
f mng‘s contemplates to

r:umpletq construction of the said

ré!}g[ said commercial unit soon.
3./ Post completion of fits outs of the
said building, you will be paid
committed return of Rs. 131/- per
sq.ft. per month on super area forup
to three years from the date of
completion of fit outs of the said
building or the said unit is put on

lease, whichever is earlier.
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10. | Total consideration Rs. 46,20,000/- (page 46 of complaint)

11. | Total amount paid by the | Rs. 46,20,000/-as admitted by the
complainants complainant during proceeding dated
28.02.2023

12. | Date of offer of possession | Not offered

to the complainants
13. | Occupation certificate Not obtained

Facts of the complaint

-.."1.

That the complainants whllg}s;’ 1 ghmg for a commercial unit was lured

by such advertisements and all IF:{’.kﬁg the brokers of the respo ndents for

buying a house in the:r prn]eci ﬁaﬁ;lely Dne on One”. The respondents
total the cnmplamahts q,buu:; thg mgunshms reputation of the company
and the representitwe of the rsspﬂndent made huge representations
about the prs]eqt;mentmnedi abnvb and a}ss assured that they have
delivered seversl’tsugh@ru]ecks uq; thg NCR f‘l‘he respondent handed over
one brochure to th mplgunants whlch shuwed the project like heaven
and in every pussi:\l«ay lneﬂ tuﬁp;d“!fﬁs’cnmp]amants and incited the
complainants for payments. e

That relying on @rfgus{epf‘esgn%t;uns .and assurances given by the
respondent and on-belief of such assurances, complainants booked a unit
in the project by pay’ing a bnaking amount Of RS. 2,00,000/- towards the
booking of the said unit bearing no. P-743, in Sector 16, having super area
measuring 500 sq. ft. to the respondents dated 28.05.2018 and the same
was acknowledged by the respondents, Based on the payment plan and
as per the demands raised by the respondent, the complainant mad
payment of Rs. 44,20,000/-
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That the respondents sent allotment letter dated 10.07.2018 to the
complainant providing the details of the project, confirming the booking
of the unit dated 28.05.2018, allotting a unit no. P-743 measuring 500 Sq.
Ft in the aforesaid project of the developer for a total sale consideration
of the unit i.e., Rs. 46,20,000/-, which includes basic price, EDC and 1DC,
car parking charges and other specifications of the allotted unit and
providing the time frame mthm Whi{:h the next instalment was to be paid.

GE RSN
As per assurance and on t}% eg nf the above said allotment letter

respondents assured of” tnﬁ"f the. builder buyers agreement/
agreement to sell wftlﬁm 39‘f days’“ frqm the date of the above said

allotment letter i g,:;lﬂ 07. Zhl‘ﬂ Af the tlme of, purchasmg the unit, the

complainant waé -aSsured tlyat thei[pussessiﬂn of the unit would be
delivered within the pramlégd permd of 2 years from the date of
allotment letter i.e, ﬁy 10.07.2020.

That as per clause 2 nf t?ne allui:m_gnxletter, the respondents undertake to
make the payment of mmmi!;menf—’ﬁtﬁownt;’assured return of Rs. 150.26
per Sq. Ft. per Mm@ qt% super area 0f150075q. Ft. from the date of
allotment letter i § 1% 67 zui’b‘&u e c.%m"plenﬂn of the unit for fit outs.
Further, as per| c:lause 3 nf the allqtment letter dated 10.07.2018
respondents promlsed that pnst the completion of the construction of the
said building, the complainant would be paid committed return of Rs.
131/- per Sq. Ft. per month on super area for upto 3 years from the date
of completion of construction of said building or the said unit is put on

lease, whichever is earlier.
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That the respondents as per the agreed terms of booking and clause of
the said allotment letter also undertake to enter into buyer’s agreement/
agreement to sell with the complainant. Till date the respondents have
failed to execute the buyer’s agreement/ agreement to sell and also failed
to offer/handover the possession the said unit even after delay of more
than 1 year. Even till date respondents has also failed to pay assured
return as promised as per the: ahavaﬂald clause of allotment letter.

That as per clause 3 of the allo;- 'Lfﬂietter the respondents agreed to put
the said unit on lease @ &EI%}J“pe&Sq Ft. per month and to effectuate
the same but till da;&:espﬂnéants has faiied to abide and honour the
above said clause epf.ﬂl? al‘mtri‘i‘eﬁtﬁlt&er b}*nu‘t leasing out the above said
unit till date. As$perr,clause & nf th?.* allounent Jetter, the respondents
guaranteed the cbmpiamant m te.rnﬁ‘ nf‘ c!ause 4 of the allotment letter,
that in event the said uh{t is laased ata grpss mnnthly rental of less than
the commitment am\hun"h%‘m’gj.j,;be?um ;"f Per month, then it agreed
that the complainant wﬁ‘tﬂd get"i‘%lfund‘hf the amount calculated @ Rs.
141.18/- per Sq. Et. for werg'ﬂis 1/- by Which the achieved rent is less
than Rs. 131/- ﬁ&arﬁsq Ft. Eﬂusup'hral'«clhus‘e ‘5 ‘of allotment letter, the
respondents further agn@d that ‘there '\would be no maintenance
charges/ electncnty charges/ water charges etc. shall be charges from the
complainant for the period unit is on lease and the said charges would be
paid by the prospective tenant.

That as per the said allotment letter, the respondents were liable to
handover the possession of the said unit on or before 10.07.2020.

Therefore, the respondents was liable to pay iInterest as per the
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prescribed rate as laid under the Act, 2016 & Rules, 2017 for the delay
in the delivery and the complainant as per clause 2 of the allotment letter
is also entitled to get the monthly assured amount till the completion of
the unit for fit outs and also post the completion of the construction of the
said building, complainant would be paid committed return of Rs. 131/-
per Sq. Ft. per Month on super area for up to 3 years from the date of
completion of construction of: sai'ii;?mldmg or the said unitis put on lease,

whichever is earlier. The resp

55 as per said allotment letter also

undertake to enter into b _'Er;ﬁ @%&ment{ agreement to sell with the
complainant. Till date‘t‘lﬂfar;gﬁpﬁndentml{mw failed to execute the buyer’s
agreement and alsg.@lled to dfferfhandwerthe possession the said unit
even after delay afma"re than..':’ year Even tﬁl date Respondents has also
failed to pay assured return ‘as promlsed as the above said clause of
allotment letter. f U ;

That the allotment o h‘éuﬁimmde ouht,ﬂ .07.2018, after coming into
force of the RERA A}\ﬁﬁﬁgnd '[‘.'a;’sit gj: l:h?e Act after coming into force of

the Act the responde chiarge only onithe carpet area of the unit and
not on the superﬁ § 1 u%% t]ie{)re&ent ‘case, the respondent has
charged the camp’lamqnt an‘thesuper afeai.e 500 Sq. Ft. @ Rs. 8250 per
Sq. Ft. which is against the provisions of the Act, 2016 and Rules 2017
made thereof, Hence, in accordance with the provisions of the RERA Act,
necessary penal action is liable to be taken against the respondent and
direction may kindly be passed to the respondent to charge on the carpet
area instead of the super area of the unit. The respondents have

completely failed to honour their promises and have not provided the
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services as promised and agreed through the brochure, allotment letter
and the different advertisements released from time to time. Further,
such acts of the respondents are also illegal and against the spirit of RERA
Act, 2016 and HRERA Rules, 2017.

That complainant sent notice cum demand letter dated 19.10.2021 to the
respondents mentioning the details of booking, unit and commitments/
assurance given the respgudent}-at the time of booking. Further,

demanding the assured amuug};cpmmmed return along with interest

‘‘‘‘‘
;ﬂ

due from the respondent..— | ".
That complainant ;ﬂgﬁ%/qeré}énﬂ@'q\ gil dated 30.10.2021 and
02.12.2021, to thé ?espon&éﬂt}nfﬁnunﬁmg about the letter's dated
19.10.2021 and aﬁ‘lp 2021, sent Hy-the complainant demanding the
assured return dile*té‘ be pai hﬁ’ the rﬂlspﬂndbn& Furthermore, asking
the suitable time to“haver

th nmeettﬁg wu:ﬂ tﬁe concerned team on the
above-mentioned 1s§ues o "!, 4

e ——

complainant and l%a‘.{g cheated them fraﬁdu]enﬂy and dishonestly with a
false promise thaf‘théy wGﬁld*cnmﬁletethe construction over the project
site within stapulgbed pémotﬂ ant:l shall “qe paymg the monthly assured
amount. The Respondents have further malalfidely failed to implement
the contents of the allotment letter with the Complainant. Hence, the
complainant being aggrieved by the offending misconduct, fraudulent
activities, deficiency and failure in service of the respondents is filing the

present complaint.
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The complainant after losing all the hope from the respondents, having
their dreams shattered of owning a commercial office space & having
basic necessary facilities in the vicinity of the “ONE ON ONE" project and
also losing considerable amount, are constrained to approach the
Authority for redressal of their grievance.

Relief sought by the complainants:

The complainant has sought fuﬂgi._ﬂng relief(s):

i ant to 'ajrﬂthe monthly assured returns.

l‘:“ -'i-_..

ii.  Direct the respgnde:‘;t,‘tﬁ Pa? mfcerest at prevailing rate on the

amount pauﬁlbe ’cyqﬁ:dl;nﬁ’[@iﬁant.

iii.  Direct tl;é”\-eﬁpon‘ﬁﬁnt—ta" carry nut the title registration/

execut:un nf cnnveyance deed of the unit and to handover
physical uacant pnsstsstun of the: umt with immediate effect.
iv.  Direct tha\rﬁsppnde:lts :p eﬁecutg“a buﬂder buyer agreement in
respect of t\he u\%’lmq,_upgnéﬂ inffavnur of the complainant.
promoters about ﬁl&ﬁ:uﬂ%ﬂl&ﬁpngs aﬂaﬂegedu to have been committed

in relation to sectio 11‘“ (%}%f ﬁ\&*&& fbﬂieﬂd guilty or not to plead

guilty. _ _
Reply by the respnndents

j.

The respondents have contested the complainton the following grounds.

a. That in the year 2015, the complainant(s) learned about the
commercial project launched by the respondent titled as "One on One”

and visited the office of the respondent to know the details of the said
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project. The complainants further inquired about the specifications
and veracity of the commercial project and were satisfied with every

proposal deemed necessary for the development.

b. That after having dire interest in the commercial project constructed
by the respondent the complainant booked a unit vide application form
dated 28.05.2018 and paid an amount of Rs. 2,00,000/- for further

registration on their nwn'j_fl" emen
.s.,f,fﬁé of each and every terms of the
application form and fa%';ed l;ﬂ;mgn upnn the same without any protest
or demur. Ther ,,.tﬁié ﬁmplﬁinqﬁﬁ,learned about the assured

return schemei, “ﬁfwas wll‘hng and ready \to pay the entire sale

that the complainants wé ¢

consideration ;uk reap the Peneﬁts of assured return upon his own
judgment and hﬁ; a%:wn‘. Flirttier on [13 0? 2018, the complainant
upon his own mju;i

ti

Lnt an@l itqurﬁgaﬁcm paid the entire sale
consideration of Rs 442‘0 BBO/ gowards the total agreed sale
consideration. On 10, U'?“Eﬁlﬂ. an-allotment letter was issued to the
complainant for % uiﬁﬁb Elu P-“':? Q adt-neasurmg to 00 sq. yards

for a total sale cunmderatmln o? P{ 476%0 DGU;’ in the aforesaid project.
| |( .
c. It is submitted" that the presiant com‘plamt is premature. There is no

cause of action arising in favour of the complainants. [t is pertinent to
mention herein that Section 18 read with Section 19 of Real Estate
(Regulation and Development) Act, 2016 and Haryana Real Estate
(Regulation and Development) Rules (herein referred as RERA)
provide for the right of the Allottee to demand refund along with
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interest and compensation only on failure of the Promoter to offer
possession in accordance with the agreement to sale duly completed

by the date specified therein.

d. The completion period of the present project shall be in consonance

with the validity period of the Registration i.e. on or before 19.09.2022.

e. That the complainant has ﬁlad the present complainant before the

laing ;tls praying for the relief of “Assured
Returns” which is I:J:a-;.m:.«ncig:,I gﬂﬁrﬁdactmn that this Ld. Authority has
been dressed with ;Tﬁahfréﬁdt‘.ﬁe bare perusal of the RERA Act, it is
clear that the sa}d,@cpprqyidgs ﬁar th‘ﬁge kinds of remedies in case of
any dispute l:;e;wai;n a builder and buyer with respect to the
development oif th prolechSaper the[ agréement That such remedies
are provided ugzl:rﬁedlnrh B[Inf E;R%RA Aﬂ 2016 for violation of
any provision of the a lﬂ‘ hat t sa:d,tremetifes are of "Refund” in case
the allottee wants\ﬁa. m&hdraﬁﬂmﬁle bru;ect and the other being

“interest for delay of eve' th” in case the Allottee wants to

continue in theﬁr&e
'

occurred by the Psllﬂttee That it /is pemnent to note herein, that

1 un% ts fur %nmpensannn for the loss

%p

nowhere in the said prnvislnn the Ld.Authority has been dressed with

jurisdiction to grant “Assured Returns”.

f That the respondent cannot pay the “Assured Returns” to the
complainant by any stretch of Imagination in the view of prevailing
laws. That on 21.02.2019 the Central Government passed an ordinance

“Banning of Unregulated Deposits, 2019”, to stop the menace of
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unregulated deposits, the “Assured Returns Scheme” given to the
complainant fell under the scope of this Ordinance and the payment of
such returns became wholly illegal. That later, an act by the name “The
Banning of Unregulated Deposits Schemes Act, 2019" (hereinafter
referred to as “the BUDS Act”) notified on 31.07.2019 and came into
force. That under the said Act all the unregulated deposit schemes such
as “Assured Returns” have: hamir banned and made punishable with

fra_;:ﬂf". r

strict penal provisions.

g. It is also provided tl}a X‘E rbspaet nf?hspnndent “deposit” shall have

F 4 {3 F'r' b
the same meanin '59!@'___1{0 ﬂhdjéh;haﬂnmpamesﬂct 2013.Sub

section 31 of sgc@}%n 2 of Ee' 'Edhlpam ﬁctlprnwdes that "deposit”
includes any r t of mune}' fdepus t or loan or in any other
}nu ml:lud’e ﬁu;:h categories of amount

form by a resp@?ég
as may be presc mconsu[tatuam w:léi thé Reserve Bank of India.

h. One of the amnunts‘as}sﬁ;ad}p% epShb rule (1)(c)(xii)(b) of Rule 2 of

the Deposit Rules (i.e. whicli 5116t a deposit) is an advance, accounted

for in any %ﬂ\'&&ﬁ%ﬂ%%%‘ Er%mhe%l in connection with

consideration par an | jn ﬁla prpperty under an agreement or
that’

arrangement, pmﬁﬂ ¢h advance ‘is adjusted against such
property in accordance with the terms of the agreement or the

arrangement

i. Therefore, the agreements or any other understanding of these kinds,
may, after 2018, and if any assured return is paid thereon or continued

therewith may be in complete contravention of the provisions of the
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BUDS Act. The BUDS Act provides two forms of deposit schemes,
namely Regulated Deposit Schemes and Unregulated Deposit Schemes.
Thus, for any deposit scheme, for not to fall foul of the provisions of the
BUDS Act, must satisfy the requirement of being a ‘Regulated Deposit
Scheme' as opposed to Unregulated Deposit Scheme. Hence, the main
object of the BUDS Actis to pmvide for a comprehensive mechanism to

ban Unregulated Deposit S(:h&m

Hﬁé}‘l of payment of any assured return

or any directions }h@euﬁ‘ may bewcumplete!y contrary to the

j. Further, any orders or cnn i\

subsequent act pasg pﬁﬁf &le Rmﬂ ﬁc_t) whlch is not violating the
obligations or pl:awmuns of tﬁe f{ERA Act. Therefore, enforcing an
obligation on E:Er mnta.;;r ﬁg@#’nst a centléal Act which is specifically
banned, may bi% tq th centra] [eggsla;hun which has come up
to stop the men&ﬁe nregulated depusm

k. It is pertinent to %t%@% sehéh’(es bemg harped upon by the

complainant would have “"fﬂundatmn in the builder buyer
agreement, the%%e,ﬂ% ?g %‘l—‘ ansing,uut of the same cannot be
adjudicated by -this quthnnty The-. Assured Returns” scheme has
become 1llegal1‘}t is hﬂtewﬁrﬁy in the’ présent situation, that in order
to provide a comprehensive mechanism to ban the unregulated deposit
schemes, other than the deposits taken in the ordinary course of
business, Parliament has passed an act titled as “The Banning of
Unregulated Deposit Schemes Act, 2019” (hereinafter referred to as
“BUDS Act”).

Page 14 of 33



HARERA

2 GURUGRAM Complaint no. 461, 462 of 2022 others

. It is pertinent to apprise to the Authority that the development work
of the said project was slightly decelerated due to the reasons beyond
the control of the respondent due to the reasons beyond the control of
the respondent due to the impact of Good and Services Act, 2017 which
came into force after the effect of demonetisation in last quarter of
2016 which stretches its adverse effect in various industrial,

construction, business area.“«é.mﬁm 2019. The respnndent no. 1 also

implementation of the

s f\':if”t"b. ¢

"\
m. In past few yezf‘jo}% M\{ftges. have also been hit by
&he/Courts/Tribu

repeated bans b Tﬁbunals fhutherltl es to curb pollution

in Delhi-NCR Fi“eﬁﬂ“i‘ In thairqi{ent past tﬁe"Eriwrnnmental Pollution
(Prevention ani; &'] ﬂj:‘trﬁ r1 CR [E,EQA] vide its notification
bearing no. EP R 01 2%.1{} 2019 banned construction
activity in NCR duﬂng«ﬁlgh“j heurs{ﬁ p,m t6 6 am) from 26.10.2019 to

30.10.2019 which was laterwunmcnnverted to complete ban from

1.11.2019 to ?Ii ﬁ?ﬂi% \%dé'o its qntiﬁcatmn bearing no.
R/2019/L-53 da

n. The Hon'ble Sup! EJC‘ {u't n}‘lndl’a vfde its*urder dated 04.11.2019
passed in writ petition bearing no. 13029/1985 titled as “MC Mehta

vs Union of India” completely banned all construction activities in
Delhi-NCR which restriction was partly modified vide order dated
09.12.2019 and was completely lifted by the Hon'ble Supreme Court
vide its order dated 14.02.2020. These bans forced the migrant
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labourers to return to their native towns/states/ villages creating an
acute shortage of labourers in the NCR Region. Due to the said
shortage the construction activity could not resume at full throttle
even after the lifting of ban by the Hon'ble Apex Court. Even before
the normalcy could resume the world was hit by the covid-19
pandemic. Therefore, it is safely concluded that the said delay in the
seamless execution of the: mect was due to genuine force majeure

circumstances and the % ',ud shall not be added while

computing the delay :
'."r." "‘-lr"_lL.'... o
o. That the current uuvid }@?aﬁd&hﬂ: r«esuited in serious challenges to

the project wgﬂmm available lg’houre‘rs contractors etc for the
construction n}fﬁe ProjeeﬁrThE Mmistry n,f Home Affairs, GOI vide
notification da&e@ 34 ;;{:120 bgar‘jng. no. 40-3/2020-DM-I(A)
recognised that" fr'; vgas ;h at&neg, W,;th the spread of Covid-19

pandemic and ardérg‘d’i@@ﬁplete Iﬂck&wn in the entire country for
an initial permd of 21 da}rswhm.ﬁnstarted on March 25,2020. By virtue

of various suhs i?ﬁi tﬁg fdmistry of Home Affairs, GOl
further extended the loc é cm nme to time and till date the
same cuntmuas in snme nr the othier form/ to curb the pandemic.
Various State Governments, including the Government of Haryana
have also enforced various strict measures to prevent the pandemic
including imposing curfew, lockdown, stopping all commercial

activities, stopping all construction activities. Pursuant to the

issuance of advisory by the GOI vide office memorandum dated May
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13, 2020 regarding extension of registrations of real estate projects
under the provisions of the RERA Act, 2016 due to “Force Majeure”,
the Haryana Real Estate Regulatory Authority has also extended the
registration and completion date by 6 months for all real estate
projects whose registration or completion date expired and or was

supposed to expire on or after March 25, 2020.

. That the respundent no.1 ca}{ipany i.e, M/s Vatika Ltd. cannot be

A slaint since the entire transaction

3 Gamplﬁn@nt and the respondent no. 2
< A

M/s Vatika One rfﬂhe,-?ﬁ”lﬂ; _'Mﬂh is:a ‘'separate entity from M/s
Vatika Ltd. The r ,no. 1 ie, Mﬁ; ‘VanTti Ltd‘ is not a necessary and
proper party i resgnt‘;‘matt/ en |

i.-_ -
. That the aﬁidavip lpd mT}suppurt of ﬁéniplsint is not as per the

provisions of the lﬁw‘&_ne;e 1t, is’ notuattesmd and stamped by the

proper notary thus,‘thg-@lgplg%}:@i} ti‘se,mmplamant is not tenable in
the eyes of law and the fﬁ?ﬁmﬂinned under the complaint are not

entitled to be %léd fu&oﬁ % ée ftn‘inplamt is liable to be

dismissed.

l ] [ .‘ —-g JI "'
That, it is ewden?that the éntire case uf the cnmplamant is nothing

but a web of lies, false and frivolous allegations made against the
respondent. The complainants have not approached the Authority
with clean hands. Hence, the present complaint deserves to be

dismissed with heavy costs. It is brought to the knowledge of the
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Authority that the complainant is guilty of placing untrue facts and

are attempting to hide the true colour of intention of the complainant.

. That the complainant has suppressed the above stated facts and has

raised this complaint under reply upon baseless, vague, wrong
ground and has mislead the Authority, for the reasons stated above.
It is further submitted that none of the reliefs as prayed for by the
complainants are sustama‘hlq;t‘farg the Authority and in the interest

; .r" J
of justice. VJ 5 S

13. Copies of all the relevaﬁﬁ'dumméﬁt‘s have been filed and placed on the

14.

1>

ey 0 o, =

record. Their autheﬁ;i;ﬁty 15‘;[10f in dlspute Hence the complaint can be
decided on the b %? f these t:mdlsFlted ﬁo&:‘ments and submission

B

Y

made by the parties: 4
11‘1‘1 | |E

E. Jurisdiction of glaauihonty |

The respondent ha% li . m!g__t}h‘]f;hjecﬁon regarding jurisdiction
of authority to entertal Zﬁrﬁ@tb’gmﬁramt The authority observes
that it has territorial.as well as.subject matterjunsdictmn to adjudicate
the present cumpﬁuﬂ for ‘Ebe&e:as %&Eﬂ. tgemw

E. 1 Territorial ]qrfsdictipy :
As per notification no. 1{‘52{201? 1TCP dated 14.12.2017 issued by

Town and Country Planning Department, Haryana the jurisdiction of Real
Estate Regulatory Authority, Gurugram shall be entire Gurugram District
for all purpose with offices situated in Gurugram. In the present case, the

project in question is situated within the planning area of Gurugram
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District. Therefore this authority has complete territorial jurisdiction to
deal with the present complaint.
E. Il Subject-matter jurisdiction
16. Section 11(4)(a) of the Act, 2016 provides that the promoter shall
be responsible to the allottee as per agreement for sale. Section

11(4)(a) is reproduced as hereu nder:

Section 11(4)(a) FRE A

Be responsible for all obligations %spans:bmnes and functions
under the provisions of thisAct@ritie rules and regulations made
thereunder or to the.allottees as pei reement for sale, or to
the association o, 5;as the case till the conveyance
of all the ﬂpart IES - building: ‘ffﬁlﬁﬁg&‘.’ may be, to the
allottees, or the'copimon Qre as to't e ass EI&;UBH of allottees or

the compete. c’é‘@ ority, as'the’ case may ba,

i

The provisi ssured th p rt o :ha Pm!der buyer’s
r:fa L
pa

agreement, helfﬂﬂ dated ... Accordingly,
the promot “*I.? r%e fﬂr aﬂ u!thgghahsfrespnnmbmnes
and functions’ nclucﬂn pa'lzmant a}f asmr@d réturns as provided
in Builder Buyers 4 ﬁ ment. | L I, >

‘..,.-' __..,
Section 34-Functi @1‘;@5 /

34(f) of the Act providesto ensure m{p ce of ghe obligations cast
upon the pro C% llottees h‘eﬁat& agents under
this Act and t. andregul éreui-lder

17. So, in view of the pruwsmnf ?f,ﬂfi, Aclt r:')f 2016 qunted above, the
authority has complete jurisdiction to demde the complaint
regarding non-compliance of obligations by the promoter leaving
aside compensation which is to be decided by the adjudicating
officer if pursued by the complainantata later stage.

F. Findings on the relief sought by the complainant:
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F.I Assured return

While filing the petition besides delayed possession charges of the
allotted unit as per allotment letter, the claimant has also sought assured
returns on monthly basis as per clause 2 of allotment letter at the rates
mentioned therein till the completion of the building. It is pleaded that
the respondent has not complied with the terms and conditions of the
allotment letter. Though fur mmef‘t;me the amount of assured returns
was paid but later on, the re§ n%refused to pay the same by taking
a plea of the Banning of Unregu?]ated 'Depns:t Schemes Act, 2019 (herein
after referred to as E];lﬁ,ﬂi.t:“t uﬁ&ﬂ;‘f‘?]aBpt that Act does not create a bar for
payment of assurﬂct;refurns ‘Ev‘en *aﬁer ca;ning into operation and the
payments made lltl %‘mé regars;i are pl‘otected as per section 2(4)(iii) of the
above-mentioned .&ntg However, i:he plea of respondent is otherwise and
who took a stand ‘:ha‘t ﬁ]gl.i[gh it pLaldJFhe;sama),Int of assured returns upto
the year 2018 but di&mbw‘aﬁ&héﬁnﬂe amuunt after coming into force of
the Act of 2019 as it was m@ﬁ hlegal

The Act of 20 iﬁngi ﬁgﬁrﬁ Tlt“fn‘; sale means an agreement
entered into be r-and l?he aﬁuttee [Section 2(c)]. An
agreement for sala 15 dﬁﬁned as. an, arrangement entered between the
promoter and allottee with freewﬂl and consent of both the parties. An
agreement defines the rights and liabilities of both the parties ie.,
promoter and the allottee and marks the start of new contractual
relationship between them. This contractual relationship gives rise to
future agreements and transactions between them. The different kinds of

payment plans were in vogue and legal within the meaning of the
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agreement for sale. One of the integral part of this agreement is the
transaction of assured return inter-se parties. The “agreement for sale”
after coming into force of this Act (i.e, Act of 2016) shall be in the
prescribed form as per rules but this Act of 2016 does not rewrite the
“agreement” entered between promoter and allottee prior to coming into
force of the Act as held by the Hon'ble Bombay High Court in case
Neelkamal Realtors Suburbnn Privur.e Limited and Anr. v/s Union of
India & Ors., (Writ Pentiun%]' 9‘3? of 2017) decided on 06.12.2017.

!J“:' w A
Since the agreement defines the buy r-promoter relationship therefore,

it can be said that,«fhe *ggﬁeé!:?‘lént ~fc|r assured returns between the
promoter and aliqf‘@’e ga'/ lses"h‘ntrﬂﬁﬁe sﬁn’ié relatmnshlp Therefore, it
can be said th &J real_estate “’r{égulamry -authority has complete
jurisdiction to eaj w1th ﬁsu}ed return cases as the contractual
relationship anse"nﬁt fﬁf agrEEment for sale unLy and between the same
parties as per the prbﬁkmnshafggﬂﬂn ‘11{4)&1] of the Act of 2016 which
provides that the prnmoter,ﬁvuiﬂﬂ ﬂﬁmSpunsible for all the obligations
under the Act as ;ﬁ 1 E‘Egﬂj nﬁ for sale till the execution of
conveyance deed}gf eu tﬁ ‘ﬁm aﬂnrtee Now, three issues
arise for conside -ﬁon a;&u '\ 21
i. Whether the authnrlty is - within its ]unsdlchun to vary its
earlier stand regarding assured returns due to changed facts
and circumstances.
i Whether the authority is competent to allow assured returns
to the allottee in pre-RERA cases, after the Act of 2016 came

into operation,
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iii. Whether the Act of 2019 bars payment of assured returns to

the allottee in pre-RERA cases

While taking up the cases of Brhimjeet & Anr. Vs. M/s Landmark
Apartments Pvt. Ltd. (complaint no 141 of 2018), and Sh. Bharam
Singh & Anr. Vs. Venetain LDF Projects LLP” (supra), it was held by the
authority that it has no }urisdlctmn to deal with cases of assured returns.

Though in those cases, the gssu%f assured returns was involved to be

paid by the builder to an alli; Ut at that time, neither the full facts

were brought before the’autﬂé;; nor it was argued on behalf of the
allottees that on th‘é hasis- of”f:uhtﬂ&etual obligations, the builder is
obligated to pay tl;‘atnamnunt. ﬁnwever thereis l;m bar to take a different
view from the ea;‘hgrinne if mew | Ear:ts and laﬁ;-.fhave been brought before
an adjudicating auﬁy,mty m* the muri. 'I‘Lere isa doctrine of "prospective
overruling” and whlch pt‘ﬂfld&s that ;}1& Iaw declared by the court applies
to the cases arising 1&@@5\@11131%3116‘ its, aﬁpi’icablhty to the cases which
have attained finality is sﬁ%d bec:zg’iaseatﬁe repeal would otherwise work
hardship to thus&m;i‘.;ﬂ Eéuftea to ﬁ:& exl.stence A reference in this
regard can be maﬁe to the case fﬂ:f'ﬁrwan ?(umar & Anr Vs. Madan Lal
Aggarwal Appeal (eivil) iﬂj&iﬁf 2003 decided on 06.02.2003 and
wherein the hon'ble apex court observed as mentioned above. 50, now
the plea raised with regard to maintainability of the complaint in the face
of earlier orders of the authority in not tenable. The authority can take a

different view from the earlier one on the basis of new facts and law and

the pronouncements made by the apex court of the land. It is now well
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settled preposition of law that when payment of assured returns is part
and parcel of builder buyer's agreement (maybe there is a clause in that
document or by way of addendum , memorandum of understanding or
terms and conditions of the allotment of a unit), then the builder is liable
to pay that amount as agreed upon and can't take a plea that it is not liable
to pay the amount of assured return. Moreover, an agreement for sale
defines the bmlder—huyer qakaﬁahsh;p So, it can be said that the

R %’m.'reen the promoter and an allotee
arises out of the sam_g, 'i ,. ifl“:?nd is marked by the original

agreement for s.al.ssP/l":lggf\'fpferégf“i(\I :

complete ]unsdlth@ twith ﬁspecﬁ 'tn assurad return cases as the
J -

agreement for assured ret

Ha .saud that the authority has

contractual relattnn‘s ip anse,s out of the 5gfee5'nent for sale only and
between the sam@fmqu_'aqmg pé;mES tﬁ agpeéhfent for sale. In the case
in hand, the lssu‘b mf- éssuréd r:etu[rnsl 15 cm the basis of contractual
obligations arising BEW;E 1€ *ng,tﬁﬁ 'Ehen in case of Pioneer Urban
Land and Infmstructur@ﬁwr ’5?5 Union of India & Ors. (Writ
Petition (Civil) No. 43 of2019) de fde on 09.08.2019, it was observed
by the Hon'ble A;%%tﬂm:gnélﬁ ﬁat’" aﬂattees who had entered
into “assured ﬁeturn ;’g:gmrbll“tgimnemrm agreements with these
developers, whereby, upon payment of a substanual portion of the total
sale consideration upfront at the time of execution of agreement, the
developer undertook to pay a certain amount to allottees on a monthly
basis from the date of execution of agreement till the date of handing over
of possession to the allottees™. It was further held that ‘amounts raised by

developers under assured return schemes had the “commercial effect of
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a borrowing’ which became clear from the developer’s annual returns in
which the amount raised was shown as “commitment charges” under the
head “financial costs”. As a result, such allottees were held to be “financial
creditors” within the meaning of section 5(7) of the Code” including its
treatment in books of accounts of the promoter and for the purposes of
income tax. Then, in the latest pronouncement on this aspect in case
Jaypee Kensington Bau!evard ﬂpurtments Welfare Association and
ors. vs. NBCC (India) Ltd. and:hi‘ig; (24 03.2021-SC): MANU/ SC/0206
/2021, the same view wasA6] c@ﬁﬁ% étaken earlier in the case of Pioneer
Urban Land lnfrasrptféﬁ'l‘v ﬁsﬁﬁnp. *.iflt.l’i regard to the allottees of
assured returns td/ H’é ﬂﬁ‘am%ihi ‘creﬂf‘turs withlh the meaning of section
5(7) of the Cudxf ”i“hén aft:er ch_r:ing* into Tﬂrca the Act of 2016 w.ef
01.05.2017, the 'buﬂder;s a’bh te@ tb Tehmtar the project with the
authority being an.dflgmng p;!'o]et:t as per pmvisn to section 3(1) of the
Actof 2017 read mth;ﬁle Efol_quj;_hﬂﬁuie&w 17. The Act of 2016 has no
provision for re-writing 0 “Taqqg_trd“c’cual ubhgatmns between the parties as
held by the Hnn’ﬁle‘Bn;ﬁba}T}ggh Court: in case Neelkamal Realtors
Suburban Privaté Lfmﬂeélaﬂdﬁrgr v/& Union of India & Ors., (supra)
as quoted earlier] So. t:he resqundentjbmlder can't take a plea that there
was no contractual obhgatmn to pay the amount of assured returns to the
allottee after the Act of 2016 came into force or that a new agreement is
being executed with regard to that fact. When there is an obligation of the
promoter against an allottee to pay the amount of assured returns, then
he can’t wriggle out from that situation by taking a plea of the
enforcement of Act of 2016, BUDS Act 2019 or any other law.
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It is pleaded on behalf of respondent/builder that after the Banning of
Unregulated Deposit Schemes Act of 2019 came into force, there is bar
for payment of assured returns to an allottee. But again, the plea taken in
this regard is devoid of merit. Section 2(4) of the above mentioned Act
defines the word * deposit’ as an amount of money received by way of an
advance or loan or in any other form, by any deposit taker with a promise

to return whether after a specg‘iéd.pﬂnad or otherwise, either in cash orin

kind or in the form of a specif erg,flce with or without any benefit in

the form of interest, bonus,pro :aﬁﬁﬁ"an other form, but does not include
bkl

wn
4

i. an amount rec?é%%thfmﬁ%’%nﬁ‘u({ﬁ thf purpose of, business
and bearing a genuine connection'to such-business including—

ii. advance recéméh’r in connectign._with | \consideration of an
immovable pr@mgrgy unp’ersarx}pgr'pementp[ ‘arrangement subject
to the condi m’:t} thar’.;sui advance is adjusted against such
immovable pr pfr ais s%ecxfjedlm*taignw ¢f the agreement or
arrangement. \S 5\\”“

A perusal of the abnveﬁm;fnﬁgn@gﬁﬁigﬂﬁ bf the term ‘deposit’ shows

that it has been wen the same g as assigned to it under the
Companies Act, 2 e;ﬁgvg:lg q,n&gr section 2(31) includes

any receipt by wqy of ;leppslq or }nan or, inrany other form by a company

i :
it -~ ey,

but does not include stch categoties of dmount as may be prescribed in
consultation with the Reserve Bank of India. Similarly rule 2(c) of the
Companies (Acceptance of Deposits) Rules, 2014 defines the meaning of
deposit which includes any receipt of money by way of deposit or loan or

in any other form by a company but does not include.
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i as a advance, accounted for in any manner whatsoever,
received in connection with consideration for an
immovable property

ii. as an advance received and as allowed by any sectoral
regulator or in accordance with directions of Central or
State Government;

22. So, keeping in view the above- mentioned provisions of the Act of 2019

and the Companies Act 2013, ltl;tn be seen as to whether an allottee is

.r‘- H ;"=
entitled to assured returns in: ‘where he has deposited substantial

amount of sale cnnmderaxmm ~the allotment of a unit with the

builder at the time ?F@ 31?%!&91‘9.5&@ thereafter and as agreed
upon between the ﬁ / _E O\ g

23. The Government ofl dta en ctedrtl:a an}nﬁg ut' Unregulated Deposit
Schemes Act, 20 ' Q

unregulated depo emes, ot Erthah depnsits taken in the ordinary
ﬁx Lhe ::ﬁ‘erest of depositors and for

rowde or! cugngrehgnsiue mechanism to ban the

course of business

matters connected the\w&”ﬁriﬁsﬁd&p&ﬂ thereto as defined in section 2

(4) of the BUDS H‘)@Ief@iiahgm, ;
4 a0 s Wr
24. 1t is evident fr n‘- 2(4)(1)(ii) of the above-

mentioned Act 1‘/ th:eutE ﬂ-{@ hdiﬁnc,es ;recteiﬂed in connection with
consideration of ‘an smmnvable prnperty under an agreement or
arrangement subject to the condition that such advances are adjusted
against such immovable property as specified in terms of the agreement
or arrangement do not fall within the term of deposit, which have been

banned by the Act of 2019.
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25, Moreover, the developer is also bound by promissory estoppel. As per
this doctrine, the view is that if any person has made a promise and the
promisee has acted on such promise and altered his position, then the
person/promisor is bound to comply with his or her promise. When the
builders failed to honour their commitments, a number of cases were
filed by the creditors at different forums such as Nikhil Mehta, Pioneer
Urban Land and Infrnstmﬂym ‘which ultimately led the central

h *"{‘hﬂg“llnregulated Deposit Scheme Act,

2019 on 31.07.2019 in gurs ’nt%‘fﬁ‘bfﬁanning of Unregulated Deposit

Scheme Ordinance, E'AE'I'F(.‘I;B'l ﬁqwéveiﬁ:h,amugtquestmn to be decided is as

to whether the schemes ﬂnafatl earlier by’ th&ﬁ‘uﬂdEl‘S and promising as

government to enact the Bair

assured returns urr‘the basls of allotment uf units are covered by the
abnvementmnedhﬂt ur nut. A.Slmilarissue Ear consideration arose before
Hon'ble RERA P kq_ld‘- in{ cage Bafde# Gantam VS Rise Projects
Private Limited ( ER&&K&@L&JZO’V Q} where in it was held on
11.03.2020 thata buﬂd\f"lsiﬁbﬁffﬂ(;pay monthly assured returns to the
complainants tilI KEPE@W apartments stands handed
over and there i 15 regar&

26. The definition uf( terni d%p@a%it {s-given in the/BUDS Act 2019, has the
same meaning as a551gned to it under the Companies Act 2013, as per
section 2(4)(iv)(i) ie, explanation to sub-clause (iv). In pursuant to
powers conferred by clause 31 of section 2, section 73 and 76 read with
sub-section 1 and 2 of section 469 of the Companies Act 2013, the Rules
with regard to acceptance of deposits by the companies were framed in
the year 2014 and the same came into force on 01.04.2014. The definition
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of deposit has been given under section 2 (¢) of the above-mentioned
Rules and as per clause xii (b), as advance, accounted for in any manner
whatsoever received in connection with consideration for an immovable
property under an agreement or arrangement, provided such advance is
adjusted against such property in accordance with the terms of
agreement or arrangement shall notbe a deposit. Though there is proviso

to this provision as well as tottttevamﬁunts received under heading ‘a’ and
ey

‘d" and the amount hecumlﬁg}; E .ble with or without interest due to
the reasons that the cpm‘pan “@c épting the money does not have
necessary pEHﬂlSSlﬂ)’f{lﬁ %qa{efﬂ’rgqmred to deal in the goods
or properties or sen fur hﬁﬁhe mo‘qby is taken, then the amount
received shall be Eérped to bg a depnmt un:ier I%IESE rules. However, the
same are not ap lﬁﬁ{e in th r:a%e fn thd i‘TI‘fbilgh it is contended that
there is no necesSary perﬁmssmh ag' fapprbval to take the sale
consideration as ad@%di@lﬂﬁﬁmﬁsmered as deposit as per sub-
clause 2(xv)(b) but the ﬁmﬁdﬁ;ﬁﬁg}dm this regard is devoid of merit.
First of all, there ig jr g.\nf Tagu to secl;mn 2 (xiv)(b) which provides

x&uﬁe dérblthfa ¢lause. Earlier, the deposits

received by the cdmpamﬁ {;i'theq"bulidefg as adVance were considered as

that unless spemﬁc

deposits but w.e.f. 29.06. 2016 it was pmwded that the money received
as such would not be deposit unless specifically excluded under this
clause. A reference in this regard may be given to clause 2 of the First
schedule of Regulated Deposit Schemes framed under section 2 (xv) of

the Act of 2019 which provides as under:-
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(2) The following shall also be treated as Regulated Deposit Schemes under

this Act namely:-

(a) deposits accepted under any scheme, or an arrangement registered
with any regulatory body in India constituted or established under
a statute; and

(b) any other scheme as may be notified by the Central Government
under this Act.

27. The money was taken by the builder as deposit in advance against
allotment of immovable property and its possession was to be offered
within a certain period. Huw@ér}ﬁ’l mew of taking sale consideration by

A
way of advance, the builder

0 .". 1 -fa,ilure to fulfil that commitment,

the allottee has a r;ghﬁ‘%?,@p}g

returns for a certain per

yLﬂélstth quthunty for redressal of his
grievances by waﬁ’hfﬁ]ﬁlg a complaint. w"‘xﬁ"' 2\

28. Itis notdisputed Fhﬁt the resp,Tpdentﬁs«a real éﬁtate developer, and it had
not obtained re lm'hri/n Tde the A nf 2616 for the project in
question. Howeve wfh E in wi u:h the“adf.rance has been received
by the developer frbmip lp_;;gg, a?igmng project as per section

E- 1 ‘!&

3(1) of the Act of 2016\5‘11&,411& same wontﬂ'd fall within the jurisdiction of
the authority for %Emmmﬁhe complainant besides
initiating penal p n t'paid by the complainant to
the builder is a régula;ted dépﬂﬁli accepted by the later from the former
against the 1mmwable property to be transferrecl to the allottee later on.
29. On consideration of documents available on record and submissions
made by parties, the complainants have sought assured return on
monthly basis as per one of the provisions of allotment letter at the

agreed rates till the date of completion of building. It was also agreed that

as per clause 2 of that document, the developer would pay assured return
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to the buyer Rs. 150.26/- per sq. ft. super area of the said commercial unit.
The said clause further provides that it would pay assured return to the
buyer after the completion of building Rs. 131/- per sqg.ft. per month on
super area for upto three years from the date of completion of
construction of building or the unit is put on lease whichever is earlier.
Though for some time, the amount of assured returns was paid but later
on, the respondent refuseqittg;%ﬁ&;the same by taking a plea of the

'ﬁ .'1‘.. L.-

nes Act, 2019. But that Act does not

T

Banning of Unregulated De G rScher
g g p@ e _

create a bar for payment 0 ¢ s{ﬁH‘r d~returns even after coming into
2} { 1, . e
operation and the pa ;uf'tp &%‘%{q}‘ﬂgard are protected as per
’ | IS
section 2(4)(iii) o rhﬂ?&;{‘fﬂfﬁﬂﬁdﬁgd At ;L ‘-#

Accordingly, the romoter is, iable to-pay a‘s.:iu‘td return of the unpaid

period as specif%aj\ d!elé the ¢ _"qij:' tﬁ%}allnrment letter dated
v\l | W I YA/

10.07.2018.  \© | ’ BRVAT,

% {::I" II I I. F Y 4'
F.Il Conveyance de‘h@ﬁ'_;\}@i |J L i:"ra.-,ﬁ /

%, I-EH - -U.'h,.l..l:#d"
Section 17 (1) of the}rft‘r eﬂszi 1 duty of promoter to get the

conveyance deed %uﬁﬂ{ﬁnﬁ%a J%duced below:
. . A ] v

“17. Transfer of title.-

(1). The promarg?ﬂdﬂ ' cute @Iﬁq{hﬂﬁm yance deed in
favour of the allotree’along with-the undivided pfﬁpaﬁunam title in
the common areas to the association of the allottees or the competent
authority, as the case may be, and hand over the physical possession
of the plot, apartment of building, as the case may be, to the allottees
and the common areas to the association of the allottees or the
competent authority, as the case may be, ina real estate project, and
the other title documents pertaining thereto within specified period

as per sanctioned plans as provided under the local laws:
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Provided that, in the absence of any local law, conveyance deed in

favour of the allottee or the association of the allottees or the

competent authority, as the case may be, under this section shall be

carried out by the promoter within three months from date of issue

of occupancy certificate.”
As OC of the unit has not been obtained, accordingly conveyance
deed cannot be executed without unit come into existence for
which conclusive proof of; hgﬁing obtained OC from the
competent authority and ﬁiin%?ifdeed of declaration by the
promoter before registermg'éﬂ:ﬂ{ﬁﬁﬁr.
F.II Execution of buyer's agreement
A project by the name of bne_ on One situated in sector 16,
Gurugram was being developed by the'.respondent. The
complainant came to know about the same and booked a unit in
it for Rs. 46,20,000/- and paid the entire amount. The
complainant has app:jna,;ﬁ_hed the Authority seeking relief w.r.t.
execution of buyer's ag?eétn“&nt inter se parties. The Authority
observes that since the unit'was booked under assured return
scheme the complainant has already paid the entire amount
towards consideration of allotted unit. The Act of 2016 under
section 13(1) lays down that the respondent shall not receive
more than 10% of sale consideration without execution of
agreement for sale between the parties. The relevant portion

reproduce here:

Section 13: No deposit or advance to be taken by
promoter without first entering into agreement for sale.
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13(1) A promoter shall not accept a sum more than ten per
cent of the cost of the apartment, plot, or building as the case
may be, as an advance payment or an application fee, from
a person without first entering into a written agreement for
sale with such person and register the said agreement for
sale, under any law for the time being in force

39. Hence, keeping in view the provision of section 13(1) of the Act,
2016 the respondent is directed to get the buyer's agreement
executed between the parties within 15 days of the date of this

order. p I N

G. Directions of the authority” 2 ~

1 'Emgfp;der and issue the
derhww\;@fghe Act to ensure
tions . L}P{é&l‘t{'&e });:T_;-?r::mter as per the

{‘gﬂﬁ*ﬂutﬁ fii'iy under section 34(f):

function entruste

% III ||. I"r rl.':

\ A
i. The respondent\is. d to p

assured return at a » «€omplainant(s) from the

date the payﬂﬁﬂﬁr&h&s not been paid till the
date of completion of canstruc . E&;\lﬁﬁ‘ﬁ. After completion

of the cﬂﬂﬁﬂ{%ﬂ{l’lﬁﬁi @i@ ﬂ.&_‘*aﬁrq#pnndentfhuilder

would be liable to pay monthly assured returns at agreed rate

of the super area up to 3years or till the unit is put on lease
whichever is earlier.

ii. The respondent is also directed to pay the outstanding accrued
assured return amount till date at the agreed rate within 90

days from the date of order after adjustment of outstanding
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dues, if any, from the complainant and failing which that
amount would be payable with interest @8.70% p.a. till the
date of actual realization.

iii. The Authority directs the respondent/builder to get the buyer’s
agreement executed between the parties within 15 days.

iv. The respondent shall execute the conveyance deed of the

allotted unit within the 3 months from the final offer of
S e

possession along with UC upon payment of requisite stamp
ORI

duty as per norms of the state guvemment

LO4 4l

_?;’anythmg from the

H A ER
LJC’[‘f Al \A ho k

Mem IL
Haryana Real Estate Regulatory Authority, Gurugram

09.05.2023
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